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Worth the Wait? Treasury

Worth the Wait? Treasury
Announces the Public-Private
Announces the Public-Private
Investment Program
Investm ent Program
On
Department (Treasury)
long awaited
details of
of the
Public-Private
On March
March 23,
23, 2009,
2009, the
the Treasury
Treasury Department
(Treasury) announced
announced the
the long
awaited details
the Public-Private
Investment
prong of
of the
“legacy”
Investment Program,
Program, the
the prong
the new
new Administration’s
Administration’sFinancial
FinancialStability
StabilityPlan
Plandesigned
designed to
to address
address “legacy”
assets.
Legacy assets
arethose
thosepreviously
previouslyknown
knownas
as“troubled”
“troubled” or
of which
assets. Legacy
assets are
or “toxic,”
“toxic,”the
theassets
assets the
the values
values of
which have
have
declined
due to
to the
the residential
residential mortgage
mortgage meltdown
meltdown and
and the
the many
many ripple
ripple effects
effectsthat
thatfollowed.
followed. The
Public-Private
declined due
The Public-Private
Investment
Program
(Program)
has
two
components,
one
for
legacy
loans
(Loans
Program)
and
the
other for
for
Investment Program (Program) has two components, one for legacy loans (Loans Program) and the other
legacy
securities
(Securities
Program).
Treasury
will
provide
up
$100
billion
of
capital
to
the
two
programs.
legacy securities (Securities Program). Treasury will provide up $100 billion of capital to the two programs. The
The
Federal
Deposit Insurance
InsuranceCorporation
Corporation (FDIC)
(FDIC) will
will support
Federal Deposit
support funding
fundingfor
forthe
theLoans
LoansProgram,
Program, and
and the
the Federal
Federal
Reserve
Board (Federal
(FederalReserve)
Reserve)will
will authorize
authorize funding
funding for
for the
Program through
through the
the existing
existing Term
Term
Reserve Board
the Securities
Securities Program
Asset-backed
securitiesLoan
LoanFacility
Facility (TALF).
(TALF).
Asset-backed securities
The
of
The goals
goals of
of the
the Program
Program are
are to
to restart
restart the
the market
market for
for legacy
legacyloans
loansand
and securities,
securities, clear
clear up
up the
the balance
balance sheets
sheets of
financial
institutions
and
encourage
the
extension
of
credit.
Additionally,
enhanced
confidence
in
financial
financial institutions and encourage the extension of credit. Additionally, enhanced confidence in financial
institutions’
private capital
capital
institutions’balance
balancesheets
sheets should
should reduce
reduce uncertainty,
uncertainty, restore
restore investor
investor confidence
confidence and
and encourage
encourage private
investment
in
financial
institutions.
investment in financial institutions.

The
Program follows
follows aa series
of Treasury,
programs and
andpolicy
policy decisions
decisions to
to facilitate
facilitate
The Program
series of
Treasury, FDIC
FDIC and
and Federal
Federal Reserve
Reserve programs
resumption
resumption of
of more
more normalized
normalizedextensions
extensions of
ofcredit
creditand
andeconomic
economicactivity.
activity.Please
Pleasesee
seeour
ourcoverage
coverage of
of these
these
coordinated
efforts and
the current
current financial
financial crisis
andNews.
News. Additionally,
Additionally,
coordinated efforts
and the
crisis at
at Financial
Financial Crisis
Crisis Legal
Legal Updates
Updates and
Treasury
publishes
information
at
www.financialstability.gov,
the
FDIC
has
launched
a
dedicated
Treasury publishes information at www.financialstability.gov, the FDIC has launched a dedicated Loans
Loans Program
Program
site
at
www.fdic.gov/llp/index.html
and
the
Federal
Reserve
Bank
of
New
York
(New
York
Fed)
maintains
TALF
site at www.fdic.gov/llp/index.html and the Federal Reserve Bank of New York (New York Fed) maintains aa TALF
site
at
www.newyorkfed.org/markets/talf.html.
site at www.newyorkfed.org/markets/talf.html.

Background
Background
Beginning
of announcements
announcements reporting
reporting write-downs
write-downs
Beginning in
in 2007,
2007, financial
financial institutions
institutionsbegan
beganan
an unprecedented
unprecedented series
series of
of
balance
sheet
assets.
First,
subprime
residential
mortgage
loans,
and
the
asset-backed
securities
into
which
of balance sheet assets. First, subprime residential mortgage loans, and the asset-backed securities into which
they
had
been
packaged,
experienced
losses
that
had
not
been
forecast.
Quickly,
more
complex
securities
they had been packaged, experienced losses that had not been forecast. Quickly, more complex securities and
and
instruments
on the
the residential
residential mortgage
mortgage market
market experienced
experienced losses.
instruments the
the value
value and
and returns
returns of
of which
which were
were based
based on
losses.
Continued
Continued and
and spreading
spreading market
market disruption
disruption led
led to
to increasingly
increasinglylower
lowertrading
tradingprices
pricesfor
fora agrowing
growingclass
classofofassets
assets as
as
investors
liquidated holdings
holdings to
to raise
raise cash.
cash. Exacerbating
Exacerbating the
the problem,
problem, application
application of
of Financial
Financial Accounting
Accounting
investors liquidated
Standard
157,orormark-t0-market
mark-t0-market
accounting,
resulted
in financial
institutions
valuing
balance
Standard 157,
accounting,
resulted
in financial
institutions
valuing
theirtheir
balance
sheetsheet
assets
using
increasingly
lower
distressed
market
prices.1
In
a
seemingly
endless
cycle,
markets
continued
to
1
assets
using increasingly lower distressed market prices. In a seemingly endless cycle, markets continued to weaken,
weaken,
1
Financial Accounting
Accounting Standard
157 (FAS
(FAS 157)
157) generally
that aa financial
financial institution
1 Financial
Standard 157
generally requires
requires that
institutionrecord
recordthe
thevalue
valueof
ofcertain
certainassets
assets based
based on
on the
the
most
current market
market transaction
transaction price,
price, assuming
assuming aamarket
marketvalue
valueisisavailable.
available. FAS
institution can
an internally
internally
most current
FAS 157
157 provides
provides than
than an
an institution
can use
use an
developed
model to
to assign
assign aavalue
valueto
toan
anasset
assetififaamarket
marketprice
priceisisnot
notavailable
availableororreflects
reflectsaadistressed
distressedtrading
tradingprice
priceininan
anilliquid
illiquid market.
developed model
market.
Auditors
when any
anymarket
marketprice
priceisisavailable.
available. Recently
Recently the
the Financial
Financial Accounting
Accounting
Auditors have
have not
not felt
felt comfortable
comfortable using
using internal
internal models
models for
for assets
assets when
Standards
Board, in
in response
response to
to industry
industry and
and Congressional
Congressional feedback,
feedback, has
has released
releasedadditional
additional guidance
guidance on
on distressed
distressedtransactions
transactionsand
andilliquid
illiquid
Standards Board,

1
1
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fire
of assets
assetsby
byinvestors
investorsseeking
seekingcash
cashsetset
lower“market”
“market”prices
pricesand
andfinancial
financialinstitutions
institutions marked
down
fire sales
sales of
lower
marked down
similar
assets
on
their
balance
sheets
resulting
in
quarterly
announcements
of
write-downs
and
losses.
Investors,
similar assets on their balance sheets resulting in quarterly announcements of write-downs and losses. Investors,
counterparties
health of
of
counterparties and
and market
market participants
participants no
no longer
longer felt
feltconfident
confidentthat
thatthey
theycould
couldaccurately
accuratelyassess
assess the
the health
individual
financial system.
individualinstitutions,
institutions,and
andconcerns
concerns spread
spread to
to the
the broader
broader financial
system.

By
fall of
Reserveefforts
effortswere
wereunderway
underwaytotoprovide
provideliquidity
liquidity to
to the
the credit
credit markets.
markets. The
The failure
failure
By the
the fall
of 2008,
2008, Federal
Federal Reserve
of
sudden sale
saleof
ofMerrill
Merrill Lynch
of Lehman
Lehman Brothers,
Brothers, sudden
Lynch and
and continued
continued worsening
worsening of
of the
the financial
financial sector
sector led
led Treasury
Treasury to
to
request
authority to
the troubled
troubled assets
assetscontinuing
continuingto
toplague
plaguefinancial
financialinstitutions.
institutions. Signed
into law
request authority
to address
address the
Signed into
law on
on
October
3, 2008,
2008, the
the Emergency
EmergencyEconomic
EconomicStabilization
Stabilization Act
Act (Stabilization
(Stabilization Act)
October 3,
Act)authorizes
authorizes Treasury
Treasury to
to spend
spend $700
$700
billion
purchasing
or
insuring
the
mortgage-related
assets
held
by
financial
institutions.2
By
mid-October,
2
billion purchasing or insuring the mortgage-related assets held by financial institutions. By mid-October,
Treasury
its plan
program to
to
Treasury altered
altered its
plan and,
and, rather
rather than
than purchase
purchase troubled
troubled mortgage-related
mortgage-relatedassets,
assets, launched
launched aa program
provide
provide capital
capital injections
injections to
to financial
financialinstitutions.
institutions.Treasury
Treasurynoted
notedthat
thatdevelopment
developmentof
ofaa program
program to
topurchase
purchase
mortgage-related
posedtoo
toomany
many challenges,
challenges,most
mostnotably
notably establishing
establishing aa pricing
pricing mechanism
satisfactory to
mortgage-related assets
assets posed
mechanism satisfactory
to
both
the
financial
institution
sellers
and
the
U.S.
taxpayer
purchaser.
Prices
set
too
low
would
further
both the financial institution sellers and the U.S. taxpayer purchaser. Prices set too low would further harm
harm
financial
financial institutions,
institutions, and
and could
could result
result in
in further
further write-downs
write-downs by
by non-participating
non-participating institutions
institutions holding
holdingthe
the same
same
or
similar
assets.
Prices
set
too
high
put
taxpayer
funds
at
risk.
or similar assets. Prices set too high put taxpayer funds at risk.
Proposals
to include
include private
but private
Proposals to
privatepartners
partnersininthe
theprice
pricesetting
settingprocess
processaddress
address these
these concerns,
concerns, but
private purchasers
purchasers
also
need to
to minimize
minimize the
the risk
risk of
of overpaying
also need
overpaying for
for troubled
troubled assets.
assets. Private
Private good-bank
good-bank bad-bank
bad-bank structures
structures are
are an
an
alternative
by many
many private
private investors
investors and
and financial
financial institutions.
institutions.33 In
structure,
alternative considered
considered by
In aa good-bank
good-bank bad-bank
bad-bank structure,
the
financial institution
new entity
entity capitalized
in
the financial
institutiontransfers
transferstroubled
troubledassets
assets to
to a
a new
capitalized by
by private
private investors
investors interested
interested in
managing
the
distressed
assets.
However,
financial
institutions
believe
that
application
of
FAS
157
has
artificially
managing the distressed assets. However, financial institutions believe that application of FAS 157 has artificially
lowered
current valuation
below their
their long-term
long-term economic
economic value.
value. As
result, financial
financial
lowered the
the current
valuation of
of troubled
troubled assets
assets below
As aa result,
institutions
have
been
unwilling
to
sell
troubled
assets
at
current
market
prices.
Absent
liquid
markets
given
institutions have been unwilling to sell troubled assets at current market prices. Absent liquid markets and
and given
the
overall economic
unwilling to
to
the overall
economic uncertainty,
uncertainty, private
private investors
investors have
have been
been unwilling
toprovide
providethe
thecapital
capitalnecessary
necessary to
purchase
troubled assets
assetsatatprices
pricesacceptable
acceptabletotothe
thefinancial
financialinstitutions.
institutions. As
Program’s riskriskpurchase troubled
As described
described below,
below, the
the Program’s
sharing
sharing and
and government-supported
government-supported financing
financingcomponents
componentsattempt
attempttotoaddress
addressthese
these concerns.
concerns.

Public-Private
Public-Private Investment
Investment Program
Program
The
Program is
is aa joint
joint effort
goal is
is to
to improve
improve the
The Program
effort by
byTreasury,
Treasury, the
the FDIC
FDICand
and the
the Federal
Federal Reserve.
Reserve. The
The Program’s
Program’s goal
the
health
of the
financial institutions
health of
the financial
institutions currently
currentlyholding
holdinglegacy
legacyassets,
assets, which,
which, in
in turn,
turn,isisintended
intended to
to lead
lead to
to increasing
increasing
the
flow of
of credit.
credit. Treasury
Stabilization Act.
Act. Treasury’s
the flow
Treasury will
willcontribute
contribute$100
$100 billion
billionofoffunds
fundsavailable
availableunder
under the
the Stabilization
Treasury’s
investment
to be
be allocated
allocated equally
equally among
among the
theLoans
LoansProgram
Programand
andthe
theSecurities
SecuritiesProgram.
Program. Although
Although
investment is
is expected
expected to
Treasury
will
contribute
half
of
the
capital
for
each
purchase
of
a
legacy
loan
or
legacy
security,
the
Loans
Treasury will contribute half of the capital for each purchase of a legacy loan or legacy security, the Loans Program
Program
and
Securities Program
Program are
arestructured
structureddifferently
differently and
and will
will be
and Securities
be developed
developed independently
independently in
in the
the coming
coming weeks.
weeks.

Legacy
Legacy Loans
Loans Program
Program
Treasury
and the
the FDIC
FDIC will
will establish
of funds
funds with
with private
of troubled
Treasury and
establish aa series
series of
private investors
investors for
for the
the purchase
purchase of
troubled loans
loans and
and
other
Each fund
fund is
is referred
to as
Public Private
Private Investment
Investment Fund,
Fund, or
or PPIF.
PPIF. As
in more
detail
other assets.
assets. Each
referred to
as aa Public
As described
described in
more detail
below,
an interested
interestedfinancial
financial institution
institution will
below, an
willoffer
offerloans
loans for
for sale.
sale. The
The FDIC
FDIC will
willdetermine
determinethe
the ratio
ratio of
of debt
debt to
to
equity
for
the
pool
of
loans,
with
no
more
than
a
6-to-1
debt-t0-equity
ratio.
Private
investors
will
bidthe
equity for the pool of loans, with no more than a 6-to-1 debt-t0-equity ratio. Private investors will bid on
portfolio
after the
the FDIC
FDIC selects
selectsaawinning
winning bid,
bid, the
the financial
financial institution
institution seller
on
the through
portfolio
throughan
an auction
auction process
process and,
and, after
seller can
can
accept
or reject
reject the
the purchase
purchase offer.
offer. IfIfaa bid
bidder will
will each
accept or
bidisisaccepted,
accepted, Treasury
Treasury and
and the
the successful
successful bidder
each provide
provide 50%
50%
of
equity required
required for
for the
remaining financing
financing will
will be
of the
the equity
the purchase.
purchase. The
The remaining
be in
in the
the form
form of
of FDIC-guaranteed
FDIC-guaranteed debt
debt
issued
by the
the PPIF.
PPIF. The
FDIC-guaranteed debt
debt is
is expected
expectedto
tobe
beinitially
initially placed
placed with
with the
selling banking
issued by
The FDIC-guaranteed
the selling
banking entity
entity as
as
markets.
our related
Client
markets. The
The impact
impact of
ofthis
thisrecent
recent guidance
guidance on
on financial
financial institutions’
institutions’balance
balancesheets
sheets is
is not
not known
known at
at this
this time.
time. Please
Please see
see our
related Client
Alert
Alert Mark-to-Market
Mark-to-MarketUpdate:
Update:After
AfterCongressional
CongressionalHearing,
Hearing,FASB
FASBProposes
Proposes New
New Fair
Fair Value
Value Accounting
Accounting Guidance.
Guidance.
2
In addition
addition to
mortgage-related assets,
assets,the
theStabilization
StabilizationAct
Actconsiders
considersaa“troubled
“troubledasset”
asset”“any
“anyother
otherfinancial
financial instrument
instrument that
2 In
to addressing
addressing mortgage-related
that
[Treasury],
of which
to promote
promote financial
financial
[Treasury], after
after consultation
consultation with
withthe
theChairman
Chairmanofofthe
the[Federal
[FederalReserve],
Reserve],determines
determines the
the purchase
purchase of
which is
is necessary
necessary to
stability.”
stability.”
3
For more
more information
information about
3 For
about alternative
alternativestructures,
structures,please
please see
see our
our Client
Client Alert
AlertGood
GoodBank-Bad
Bank-BadBank:
Bank:AAClean
CleanBreak
Breakand
andaa Fresh
Fresh Start.
Start.
2
2
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partial
price. In
partial satisfaction
satisfaction of
of the
the purchase
purchase price.
Insummary,
summary,the
the banking
banking entity
entity will
willbe
beselling
sellingits
itslegacy
legacyloans
loans for
for cash
cash
and
a
debt
instrument
guaranteed
by
the
FDIC.
and a debt instrument guaranteed by the FDIC.
Term
arecurrently
currently available
available at
at www.financialstability.gov,
www.financialstability.gov, but
will be
through the
Term sheets
sheets are
but detailed
detailed terms
terms will
be developed
developed through
the
rulemaking
and as
asthe
theinitial
initial transaction
arefinalized.
finalized. Launch
of
rulemaking process
process and
transaction documentation
documentation and
and operational
operational aspects
aspects are
Launch of
the
program is
for several
weeks, as
as the
the comment
comment process
processshould
shouldproduce
producesignificant
significant and
and potentially
potentially
the program
is not
not expected
expected for
several weeks,
material
material input
input in
in the
the design
design of
of the
the Loans
Loans Program.
Program.
In
release, Treasury
Treasury provided
provided the
the following
following sample
In its
its press
press release,
sample transaction
transaction to
to describe
describe the
the Loans
Loans Program:
Program:

Sample
Investment Under
Under the
the Legacy
Legacy Loans
Loans Program
Program
Sample Investment
Step
Step 1:
1: IfIfaabank
bank has
has aa pool
pool of
of residential
residential mortgages
mortgages with
with $100
$100 face
face value
value that
that itit is
is seeking
seeking to
to divest,
divest, the
the
bank
would approach
the FDIC.
FDIC.
bank would
approach the
Step
FDIC would
accordingtotothe
theabove
above
process,
appropriate
leverage
a
Step 2:
2: The
The FDIC
would determine,
determine, according
process,
thethe
appropriate
leverage
(up (up
to a to
6-to-1
debt-to-equity
6-to-1
debt-to-equity ratio).
ratio).
Step
be auctioned
auctionedby
bythe
theFDIC,
FDIC,with
withseveral
severalprivate
private
sector
bidders
submitting
Step 3:
3: The
The pool
pool would
would then
then be
sector
bidders
submitting
bids.
The
highest bid
bid from
from the
the private
private sector
sector–- in
$84 –- would
bidder would
bids.
The highest
in this
this example,
example, $84
wouldbe
be the
the winner
winner and
and the
the bidder
would
form
pool of
form aa Public-Private
Public-Private Investment
Investment Fund
Fund to
to purchase
purchase the
the pool
of mortgages.
mortgages.
Step
purchaseprice,
price,the
theFDIC
FDICwould
wouldprovide
provide
guarantees
of financing,
leaving
Step 4:
4: Of
Of this
this $84
$84 purchase
guarantees
for for
$72$72
of financing,
leaving
$12 of
$12
of
equity.
equity.
Step
would then
then provide
provide 50%
50%of
of the
theequity
equityfunding
fundingrequired
requiredon
ona aside-by-side
side-by-side
basis
Step 5:
5: The
The Treasury
Treasury would
basis
with
with
the
investor. In
In this
this example,
example, Treasury
Treasury would
would invest
invest approximately
approximately $6,
$6, with
with the
the private
private investor
investor contributing
contributing
the investor.
$6.
$6.
Step
investor would
would then
thenmanage
managethe
the
servicing
assets
the timing
of disposition
the
Step 6:
6: The
The private
private investor
servicing
of of
thethe
assets
andand
the timing
of the
of
assets
on
an
ongoing
basis
using
asset
managers
approved
by,
and
subject
to
oversight
by,
the
FDIC.
disposition
of assets on an ongoing basis – using asset managers approved by, and subject to oversight by, the FDIC.

Private
Private
Investor
Investor

Treasury
Treasury
Reporting
Reporting

50%
equity
50% equity
interest
interest
subject
to
subject to
warrant
warrant

$6
$6 cash
cash

$6
$6 cash
cash

Public
Private
Public Private
Investment
Investment
Fund
Fund
$100
amount
$100 face
face amount
mortgage
pool
mortgage pool
(may
include
(may also
also include
servicing
servicing
agreement)
agreement)

50%
equity
50% equity
interest
plus
interest plus
warrant
warrant
Fees
and pledge
pledge of
Fees and
of assets
assets
to
to secure
secure guarantee
guarantee

FDIC
FDIC

FDIC
of debt
FDIC guarantee
guarantee of
debt

$72
FDIC
$72 FDIC
guaranteed
debt +
+
guaranteed debt
$12
$12 cash
cash

Seller
Seller
Bank
Bank

Sample
Legacy Loans
Loans Investment
Investment
Sample Legacy

3
3
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Eligibility:
Eligibility:Sellers
Sellersand
andAssets
Assets
Eligible
are eligible
eligible to
Eligible Sellers.
Sellers. Only
Onlyinsured
insuredU.S.
U.S.banks
banksor
orU.S.
U.S.savings
savingsassociations4
associations4 are
to sell
sell loans
loans under
under the
the Loans
Loans
Program.
Foreign
owned
or
controlled
entities
are
not
eligible
to
participate.
The
Loans
Program
is
unique
Program. Foreign owned or controlled entities are not eligible to participate. The Loans Program is unique among
among
federal
crisis programs
in limiting
limiting participants
Another FDIC
FDIC
federal crisis
programs in
participantsto
toFDIC-insured
FDIC-insuredbanks
banksand
and savings
savings associations.
associations. Another
program,
the Temporary
Temporary Liquidity
Liquidity Guarantee
Program (TLGP),
(TLGP), limits
limits participants
program, the
Guarantee Program
participants to
to insured
insured depository
depository
institutions
institutions and
and many
many of
of their
theirholding
holdingcompanies.
companies.The
TheTLGP
TLGPprogram
programisisfunded
fundedthrough
througha aspecial
specialassessment.
assessment.
Any
of all
all insured
insured depository
depository institutions
institutions but
Any shortfall
shortfall in
inthe
the TLGP
TLGP will
willresult
resultininan
anemergency
emergency assessment
assessment of
but not
not
their
holding
companies.
The
FDIC
has
been
criticized
for
the
inequity
between
the
beneficiaries
of
the
their holding companies. The FDIC has been criticized for the inequity between the beneficiaries of the program
program
and
those with
with responsibility
response
of
and those
responsibility for
forits
itsfunding.
funding.InIn
responsetotothese
theseconcerns
concerns the
the FDIC
FDIChas
has taken
taken aa number
number of
actions,
on holding
holding companies,
imposing TLGP
actions, including
includingrequesting
requestinglegislative
legislativechanges
changesto
topermit
permitfee
feeassessments
assessments on
companies, imposing
TLGP
program
on many
many participating
participating holding
which
program surcharges
surcharges on
holdingcompanies
companies and
and most
most recently
recently creating
creating aa new
new surcharge
surcharge which
will
in the
Deposit Insurance
InsuranceFund
Fund(DIF).
(DIF). Limiting
willnot
not fund
fund the
the TLGP
TLGP but
but will
willbe
be deposited
deposited in
the Deposit
LimitingLoans
Loans Program
Program
eligible
entities
to
insured
banks
and
savings
associations,
rather
than
a
broader
group
of
financial
institutions,
eligible entities to insured banks and savings associations, rather than a broader group of financial institutions,
may
have
been
a
response
to,
and
an
effort
to
avoid
a
repeat
of,
the
perceived
inequities
of
the
TLGP.
may have been a response to, and an effort to avoid a repeat of, the perceived inequities of the TLGP.

An
eligible seller
for
An interested
interested eligible
seller must
must consult
consult with
with its
its primary
primaryfederal
federalbanking
bankingregulator
regulatorto
toidentify
identifyloans
loansand
andassets
assets for
the
Loans
Program.
Treasury
and
the
FDIC
recommend
that
potential
sellers
consider
transactions
that
maximize
the Loans Program. Treasury and the FDIC recommend that potential sellers consider transactions that maximize
confidence
for depositors,
other counterparties.
counterparties. Once
are identified,
identified, the
confidence for
depositors, creditors,
creditors, investors
investors and
and other
Once loans
loans are
the seller
seller
contacts
theFDIC.
FDIC. The
The FDIC
FDIC will
will consult
with Treasury,
who will
will make
the ultimate
ultimate determination
determinationof
ofeligibility,
eligibility,
contacts the
consult with
Treasury, who
make the
after
consulting with
with the
seller’s primary
primary federal
federal banking
banking regulator.
regulator. Sellers
Sellers will
will work
after consulting
the seller’s
work with
withthe
the FDIC
FDICand
and the
the
FDIC’s
FDIC’s valuation
valuationfirm
firmtotocomplete
completedue
duediligence
diligenceand
andpreparation
preparation of
of marketing
marketing materials.
materials. Once
Oncethe
the FDIC
FDIC has
has
selected
winning bid,
bid, the
the seller
seller will
will be
or reject
reject the
the bid
bid by
by the
the FDIC’s
FDIC’s deadline.
selected aawinning
be required
required to
to accept
accept or
deadline.
Eligible
including residential
residential and
commercial real
Eligible Assets.
Assets. The
The program
program initially
initiallytargets
targetsreal
realestate-related
estate-related assets,
assets, including
and commercial
real
estate
loans. Although
Although the
list both
both loans
loans and
and “other
“other assets,”
limited information
information has
provided
estate loans.
the term
term sheets
sheets list
assets,” limited
has been
been provided
about
asseteligibility
eligibility and
through the
the rulemaking
rulemaking process.
about asset
and more
more detail
detail is
is expected
expected through
process. Although
Although the
the FDIC
FDIC has
has
ongoing
with potential
input through
for the
FDIC to
ongoing conversations
conversations with
potential sellers,
sellers, input
throughthe
thecomment
commentprocess
process will
willbe
be essential
essential for
the FDIC
to
develop
clear
guidelines
and
to
identify
the
appropriate
assets
for
inclusion.
Loans
and
any
collateral
supporting
develop clear guidelines and to identify the appropriate assets for inclusion. Loans and any collateral supporting
the
loans must
must be
be“situated
“situated predominantly
predominantly in
in the
the United
United States.”
States.” Rulemaking
the loans
Rulemaking will
willalso
alsoneed
need to
to define
define what
what
constitutes
a
loan
being
situated
predominantly
in
the
United
States.
constitutes a loan being situated predominantly in the United States.
Affiliated
if any
Affiliatedtransactions
transactionsare
are prohibited.
prohibited.AAPPIF
PPIFcannot
cannotpurchase
purchasean
an asset
asset if
any private
private investor
investor representing
representing 10%
10%
or
of the
private equity
equity capital
capital of
of the
PPIF is
is affiliated
affiliated with
of the
asset. Detailed
Detailed additional
additional
or more
more of
the private
the PPIF
with the
the seller
seller of
the asset.
limitations
limitations and
and eligibility
eligibilityrequirements
requirementsare
are expected
expected in
in the
the FDIC’s
FDIC’s proposed
proposed rule.
rule.

Private
Private Investors
Investors
The
Program is
is designed
designed to
to encourage
encourageparticipation
participation by
by private
private investors.
investors. The
The Program
The term
term sheet
sheet provides
provides aa non-exclusive
non-exclusive
list
of
potential
investor
types,
including
financial
institutions,
individuals,
insurance
companies,
list of potential investor types, including financial institutions, individuals, insurance companies, mutual
mutual funds,
funds,
publicly-managed
pension funds.
funds. Investors
of private
must prepublicly-managed investment
investment funds
funds and
and pension
Investors and
and groups
groups of
private investors
investors must
prequalify
qualify with
with the
the FDIC
FDIC for
forparticipation
participation in
inauctions.
auctions. TALF,
TALF,another
anotherfederal
federalcrisis
crisis program,
program, permits
permits participation
participation by
by
newly-formed
comply with
newly-formed investor
investor funds
funds or
or entities,
entities, provided
provided the
the potential
potential investor
investor fund
fund and
and its
its owners
owners comply
with standard
standard
kn0w-your-customer,
identification procedures,
anti-money laundering
laundering and
and similar
similar requirements.
requirements. We
kn0w-your-customer, customer
customer identification
procedures, anti-money
We
expect
comparable
standards
will
be
applied
as
part
of
the
FDIC’s
approval
process.
expect comparable standards will be applied as part of the FDIC’s approval process.

While
investors may
may not
not form
While joint
jointbids
bidsare
arepermitted,
permitted,once
oncean
an auction
auction has
has commenced,
commenced, investors
form groups
groups or
or share
share
information
with
new
entrants.
information with new entrants.

4
According to
to the
Legacy Loans
Loans Program
Program Summary
Summary of
of Terms,
Terms, “U.S.
“U.S. bank”
4 According
the Legacy
bank” and
and “U.S.
“U.S.savings
savings association”
association” means
means aa bank
bank or
or savings
savings association
association
organized
under the
the laws
laws of
of the
the United
United States
or any
any State
Stateof
of the
the United
United States,
States,the
theDistrict
District of
of Columbia,
Columbia, any
organized under
States or
any territory
territoryor
orpossession
possession of
of the
the
United
Puerto Rico,
Rico, Northern
Northern Mariana
Mariana Islands,
Guam, American
American Samoa,
or the
the Virgin
Virgin Islands.
United States,
States, Puerto
Islands, Guam,
Samoa, or
Islands.
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Capital
Capital and
and Debt
Debt Structure
Structureof
ofInvestments;
Investments;Fees
Fees
Purchases
will be
made through
through separately
separately formed
formed PPIFs.
PPIFs. Although
not indicated
indicated aa specific
specific legal
legal
Purchases will
be made
Although Treasury
Treasury has
has not
form
for
the
PPIFs,
they
will
need
to
be
structured
to
permit
multiple
equity
owners,
to
issue
warrants
and
form for the PPIFs, they will need to be structured to permit multiple equity owners, to issue warrants and to
to issue
issue
debt
guaranteedby
by the
theFDIC.
FDIC. Potential
debt guaranteed
Potential investors
investors will
willbe
beinterested
interestedin
inensuring
ensuringthe
thePPIFs
PPIFs are
are not
not subject
subject to
to
securities
reporting or
securities reporting
or registration
registration requirements
requirements to
to minimize
minimizethe
thecosts
costsassociated
associated with
withaa Loans
Loans Program
Program
investment.
investment.

Once
pool of
of assets
assetsisisidentified,
identified,the
theFDIC
FDICwill
will obtain
obtainaavaluation
valuationfrom
from an
anindependent
independentvaluation
valuationfirm.
firm. The
Once aa pool
The
valuation
will
be
used
exclusively
to
inform
the
FDIC’s
determination
of
the
appropriate
level
of
leverage
valuation will be used exclusively to inform the FDIC’s determination of the appropriate level of leverage and
and its
its
assessment
of
the
structure
and
value
of
bids.
We
do
not
expect
the
FDIC
valuation
to
be
directly
disclosed
during
assessment of the structure and value of bids. We do not expect the FDIC valuation to be directly disclosed during
the
auction process,
process,but
butthe
theFDIC
FDICwill
will disclose
disclose the
the debt-to-equity
debt-to-equity ratio
ratio for
for aa given
given pool
pool when
when soliciting
soliciting bids
bids from
from
the auction
approved
investors. Based
to pools,
pools, potential
potential investors
investors will
will be
approved investors.
Based on
on various
various debt-to-equity
debt-to-equity ratios
ratios assigned
assigned to
be able
able to
to
compare
pools based
based on
on the
the valuation
valuation firm’s
firm’s credit
of the
ratio for
pool
compare pools
creditassessment
assessment of
the pool
pool assets.
assets. The
The leverage
leverage ratio
for each
each pool
of
assets
will
not
exceed
a
6-to-1
debt-t0-equity
ratio.
The
valuation
firm
report
will
also
provide
input
of assets will not exceed a 6-to-1 debt-t0-equity ratio. The valuation firm report will also provide input based
upon
which the
the adequacy
adequacyof
ofthe
thebids
bidsreceived,
received,but
butthe
thevaluation
valuation firm
firm assessment
will not
based
upon which
the FDIC
FDIC may
may assess
assess the
assessment will
not
establish
the
price
for
the
asset
pool.
establish the price for the asset pool.

Capital
Capital Investments
Investments
Successful
biddersare
areexpected
expectedtotomake
maketheir
theircapital
capitalinvestments
investmentson
onaa50/50
50/50basis
basiswith
withTreasury.
Treasury. Alternative
Alternative
Successful bidders
arrangements
arepossible,
possible,subject
subjectto
to any
any minimum
minimum investment
by Treasury
Treasury and
and protecting
protecting the
the FDIC’s
FDIC’s security
security
arrangements are
investment set
set by
interest
in
the
pool
of
assets,
as
collateral
for
the
guarantee
on
the
PPIF
debt.
interest in the pool of assets, as collateral for the guarantee on the PPIF debt.
The
Stabilization Act
warrant in
terms of
of the
The Stabilization
Act requires
requires that
that Treasury
Treasury receive
receive a
a warrant
in the
the PPIF.5
PPIF.5 The
The terms
the warrant
warrant and
and the
the
instrument
underlying
the
warrant
have
not
been
described
and
potential
investors
will
need
to
consider
carefully
instrument underlying the warrant have not been described and potential investors will need to consider carefully
any
potentially dilutive
any potentially
dilutive impact
impact of
of Treasury’s
Treasury’s warrant.
warrant.

Debt
Financing
Debt Financing
If
the capital
capital investment
investment of
of private
private investors
and Treasury,
Treasury, the
theFDIC
FDIC will
will
If debt
debt financing
financing isisused
used to
to accompany
accompany the
investors and
guarantee
debt issued
issuedby
bythe
thePPIF
PPIFto
tothe
thefinancial
financial institution.
institution. The
guarantee debt
Theamount
amountofofdebt
debtwill
willbebebased
basedon
on the
the leverage
leverage
ratio.
Debt for
for PPIF
PPIF Term
Term Sheet
Sheetwith
with more
more information
information
ratio. The
The FDIC
FDICwill
willpublish
publishan
anFDIC
FDICGuaranteed
Guaranteed Secured
Secured Debt
about
the
proposed
debt
terms.
Additionally,
FDIC
staff
is
developing
a
rule
proposal
which
will
be
about the proposed debt terms. Additionally, FDIC staff is developing a rule proposal which will be open
open for
for aa
comment
period.
We
expect
material
terms
of
the
Loans
Program
will
be
developed
through
the
comment
comment period. We expect material terms of the Loans Program will be developed through the comment process
process
and
that the
will include
and that
the Loans
Loans Program
Program FDIC
FDIC guarantee
guarantee will
includemany
manyof
ofthe
theTLGP
TLGPdebt
debtguarantee
guarantee program
program terms,
terms,
including
is backed
backed by
by the
the full
full faith
including (1)
(1) aa clear
clear statement
statement that
that the
the guarantee
guarantee is
faith and
and credit
credit of
of the
the United
UnitedStates,
States, (2)
(2) aa
guarantee
structured to
to cover
cover timely
timely payment
of interest
and principal
principal and
(2) aa 20%
20% risk
risk weighting
weighting for
for the
FDICguarantee structured
payment of
interest and
and (2)
the FDICguaranteed
guaranteed debt.
debt.
The
FDIC-guaranteed debt
debt will
will be
whichwill
will
The FDIC-guaranteed
be non-recourse
non-recourse to
to the
the PPIF
PPIF and
and collateralized
collateralized by
by the
the PPIF’s
PPIF’s assets,
assets, which
consist
exclusively
of
loans
and
assets
acquired
through
the
Loans
Program.
Although
issuance
to
the
seller
consist exclusively of loans and assets acquired through the Loans Program. Although issuance to the seller is
is
planned,
the debt
debt may
may be
be also
alsosold
soldtotothird-party
third-party investors,
investors,either
eitherinitially
initially by
PPIF or
or by
by the
the seller.
seller. Potential
planned, the
by the
the PPIF
Potential
investors
and sellers
sellers should
should carefully
carefully consider
the FDIC’s
FDIC’s proposed
to evaluate
the terms
terms of
of the
the FDIC
FDIC
investors and
consider the
proposed rules
rules to
evaluate the
guarantee
andthe
theimplications
implications for
for the
the structure
structure and
and marketability
marketability of
guarantee and
of the
the debt.
debt. Issues
Issues to
to consider
consider are
are required
required
disclosure,
investment suitability
disclosure, investment
suitabilityfor
forpurchasers
purchasers of
of the
the debt,
debt, potential
potential liability
liabilityofofthe
thePPIF
PPIFasasissuer,
issuer,necessary
necessary
transfer
restrictions and
and securities
securities law
law considerations,
considerations,required
requiredminimum
minimum denomination
denomination and
and similar
similar
transfer restrictions
requirements
and
potential
debt-holders
rights.
We
expect
these
issues
will
be
addressed
in
the
rulemaking
requirements and potential debt-holders rights. We expect these issues will be addressed in the rulemaking

5
Section 113(d)
113(d) of
of the
the Stabilization
Stabilization Act
in this
an investment
investment in
in the
the PPIF,
PPIF, it
it
5 Section
Actrequires
requiresthat
thatwhen
whenTreasury
Treasurypurchases
purchases any
any troubled
troubled asset,
asset, in
this case
case an
must
receive aa warrant
warrant with
with terms
terms that
that “provide
“provide for
participation .. .. .. in
in equity
equity participation
interest rate
rate premium”
premium”
must receive
for reasonable
reasonable participation
participation or
or aa reasonable
reasonable interest
and
protect against
and protect
against taxpayer
taxpayer losses
losses from
from sale
sale of
ofassets.
assets.
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process,
alongwith
with treatment
treatmentof
of the
thedebt
debtupon
uponfailure
failureof
ofthe
theseller
sellerinstitution,
institution, ifif that
that institution
institution is
process, along
is holding
holding the
the
FDIC-guaranteed
debt
when
the
FDIC
is
appointed
receiver.
FDIC-guaranteed debt when the FDIC is appointed receiver.
Fees
Fees

The
PPIF will
will pay
of managing
program.
The PPIF
pay the
the FDIC
FDIC an
an administrative
administrative fee
fee to
to cover
cover the
the FDIC’s
FDIC’s costs
costs of
managing the
the program.
Additionally,
Additionally,the
thePPIF
PPIF will
willpay
paythe
theFDIC
FDICan
anannual
annualfee
feefor
forthe
theguarantee
guaranteeon
ondebt.6
debt.6 Bids
Bidsmust
mustbe
beaccompanied
accompanied by
by aa
refundable
cash
deposit
equal
to
5%
of
the
bid
value.
Return
of
the
deposit
to
an
unsuccessful
bidder
will
be
refundable cash deposit equal to 5% of the bid value. Return of the deposit to an unsuccessful bidder will be
conditioned
conditioned on
on the
the bidder’s
bidder’s compliance
compliance with
with the
the material
material terms
terms of
of the
the auction
auction process.
process.

In
will be
ratio. Any
In addition
addition to
to fees,
fees, the
the PPIF
PPIF will
be required
required to
to maintain
maintainaa debt
debt service
service coverage
coverage ratio.
Anyincome
income received
received by
by
the
PPIF
from
the
assets
is
subject
to
capture
in
an
escrow
account
should
the
coverage
ratio
fall
below
the PPIF from the assets is subject to capture in an escrow account should the coverage ratio fall below the
the
minimum
minimumrequirement.
requirement.It Itisisnot
notexpected
expectedthat
thatprivate
privateinvestors
investorswill
willbeberequired
requiredtotofund
fundaadebt
debtcoverage
coverage account
account
other
than from
from pool
flows and
proceedsfrom
from asset
assetsales.
sales.Additional
Additional details
detailswill
will be
be provided
provided in
in the
the FDIC
FDIC
other than
pool cash
cash flows
and proceeds
Guaranteed
Secured Debt
Debt for
for PPIF
Guaranteed Secured
PPIF Term
Term Sheet.
Sheet.

Operations
and Management
Management
Operations and
Most
of the
the Loans
Loans Program
Program will
will be
through the
rulemaking
Most of
of the
the operational
operational and
and technical
technical elements
elements of
be developed
developed through
the rulemaking
and
comment
process.
We
summarize
below
the
publicly
available
information.
and comment process. We summarize below the publicly available information.
Servicing
of Assets.
Assets. Initially
Servicing of
Initiallyfocused
focusedon
onresidential
residentialand
andcommercial
commercialreal
realestate
estate loans,
loans, private
private investors
investors
and
the
seller
are
currently
expected
to
negotiate
servicing
agreements;
assets
may
be
sold servicing
servicing
and the seller are currently expected to negotiate servicing agreements; assets may be sold
retained
or servicing
retained or
servicing released.
released.

Mortgage
Modification. PPIFs
Stability Plan’s
Making
Mortgage Modification.
PPIFs will
willbe
berequired
required to
to comply
comply with
with the
the Financial
Financial Stability
Plan’s Making
Home
Affordable
program.7
7
Home Affordable program.
Compliance
Program. PPIFs
will be
Compliance Program.
PPIFs will
be required
required to
to provide
provide information
informationto
tothe
the FDIC
FDICand
and Treasury
Treasury upon
upon
request,
comply with
with Stabilization
request, comply
Stabilization Act
Actrequirements,
requirements, including
includinginspection
inspectionby
bythe
the Special
Special Inspector
Inspector
General
established for
for the
General of
of the
the TARP
TARPand
andagree
agree to
to risk
riskmanagement
management and
and business
business conduct
conduct standards
standards established
the
Program.
Program.

Roles
of the
theFDIC
FDIC and
and Treasury
Treasury
Roles of
Treasury
and the
the FDIC
FDIC will
will enter
governing allocation
their respective
Treasury and
enter into
intoan
an agreement
agreement governing
allocation of
of costs
costs and
and their
respective
responsibilities
responsibilities for
foroversight
oversightand
and management
management of
of the
the Loans
Loans Program.
Program. The
The FDIC
FDICwill
willbe
bereimbursed
reimbursedfor
forexpenses
expenses
incurred
doesn’t indicate
indicate whether
whether reimbursement
reimbursement will
will be
incurred in
in its
its oversight
oversight role,
role, but
but the
the term
term sheet
sheet doesn’t
be from
from Treasury’s
Treasury’s
Stabilization
the administrative
administrative fee.
Stabilization Act
Actfunds
fundsor
orfrom
fromanother
anothersource,
source, such
such as
as the
fee.
FDIC.
FDIC. The
The FDIC
FDICisisresponsible
responsible for
foroverseeing
overseeing formation
formationof
ofthe
thePPIFs
PPIFsand
and has
has oversight
oversight and
and management
management
responsibility
for
funding
and
operations
of
each
PPIF.
As
noted,
the
formal
structure
for
responsibility for funding and operations of each PPIF. As noted, the formal structure foreach
eachPPIF
PPIFhas
has not
not been
been
described
and
we
expect
additional
details
through
the
rulemaking
process.
We
expect
structures
will
be
described and we expect additional details through the rulemaking process. We expect structures will be
modelled
usedfor
for other
other private
private equity
equity investments.
investments. The
FDIC’s responsibilities
include obtaining
obtaining
modelled after
after those
those used
The FDIC’s
responsibilities include
detailed
pool information
in the
the PPIFs
PPIFs and
andongoing
ongoinginformation
information sharing
sharing with
with Treasury.
detailed pool
informationon
on assets
assets in
Treasury.

6
The FDIC’s
FDIC’s participation
participation in
was authorized
authorized upon
upon aafinding
finding of
of systemic
systemic risk,
risk, similar
similar to
6 The
in the
the Loans
Loans Program
Program was
to the
the authority
authority for
for the
the establishment
establishment
of
are insufficient
insufficient to
of the
the TLGP.
TLGP. Systemic
Systemicrisk
riskprogram
programfunding
fundingisisoutside
outsideofofthe
theDIF,
DIF,through
throughaaspecial
specialassessment.
assessment. IfIfthe
theguarantee
guarantee fees
fees are
to cover
cover
the
FDIC’s costs,
emergency special
specialassessment
assessmentwill
willbe
beimposed
imposedon
onall
allinsured
insureddepository
depositoryinstitutions.
institutions. A
A portion
portion of
the FDIC’s
costs, an
an emergency
of the
the fees
fees collected
collected under
under
the
Loans Program
Program will
will be
deposited in
in the
the DIF,
DIF, which
which is
low reserve
rate. It
the Loans
be deposited
is currently
currently experiencing
experiencing a
a low
reserve rate.
It is
is unclear
unclear how
how any
any shortfall
shortfall in
in the
the Loans
Loans
Program
would be
given deposit
deposit of
of some
some funds
funds in
in the
the DIF
DIF and
different assessment
processesfor
forDIF
DIF funding
funding and
and systemic
systemic risk
risk
Program would
be addressed
addressed given
and the
the different
assessment processes
funding.
funding.
7
For more
moreinformation
information on
on federal
federal mortgage
mortgage modification
modification efforts
efforts and
the Making
Making Home
our Client
Client Alert
Alert The
7 For
and the
Home Affordable
Affordableprogram,
program, please
please see
see our
The
Rear
View Mirror:
Mirror: Mortgage
and Mortgage
Mortgage Modification
Modification Efforts.
Efforts.
Rear View
Mortgage Finance
Finance and
6
6
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Treasury.
its equity
equity contributions
Treasury. Treasury
Treasuryisisresponsible
responsible for
foroverseeing
overseeing and
and managing
managing its
contributions to
to the
the PPIFs.
PPIFs.

Considerations
for Participants
Considerations for
Participants
Considerations
for Sellers
Sellers(Financial
(Financial Institutions):
Institutions):
Considerations for
Transparency.
consider carefully
carefully the
the disclosure
disclosure and
andconfidentiality
confidentiality provisions
provisions of
of
Transparency. Potential
Potential sellers
sellers should
should consider
the
Loans Program.
Program. Although
the Loans
Althoughthe
theFDIC
FDIChas
hasextensive
extensiveexperience
experience conducting
conducting auctions
auctions and
and managing
managing the
the
sale
and transfer
transfer of
of loans
loans through
through the
receivership process,
the Loans
Loans Program
Program is
is designed
designed for
for healthy
healthy
sale and
the receivership
process, the
institutions
institutions with
withongoing
ongoinglending
lendingrelationships
relationshipsand
andinvestors
investorsand
andcounterparties
counterparties that
that may
may be
be potential
potential
bidders.
will encourage
institutions to
to participate
participate in
in the
program. Potential
bidders. Banking
Banking regulators
regulators will
encourage institutions
the program.
Potential sellers
sellers
should
provide
input
to
the
FDIC
to
ensure
program
guidelines
that
achieve
desired
levels
of
should provide input to the FDIC to ensure program guidelines that achieve desired levels of
confidentiality
confidentialitythrough
throughthe
the bidding
biddingprocess.
process.
Accounting.
Accounting. Sellers,
Sellers,potential
potentialsellers
sellers and
and market
market participants
participants will
willneed
needto
toevaluate
evaluate whether
whether the
the Loans
Loans
Program’s
new “market”
“market” prices
for fair
Program’s auction
auction pricing
pricing mechanism
mechanism establishes
establishes new
prices for
fair value
value accounting.
accounting.
Assuming
of pricing,
pricing, this
this is
is likely
likely to
concern. Although
Although
Assuming multiple
multiplebidders
biddersfor
forassets
assets and
and transparency
transparency of
to be
be aa concern.
the
FDIC
is
optimistic
that
the
affordable
financing
and
co-investment
by
Treasury
will
encourage
the FDIC is optimistic that the affordable financing and co-investment by Treasury will encourage bids
bids
above
currently depressed
market prices,
prices, only
only a
successfully concluded
above currently
depressed market
a successfully
concluded auction
auction can
can determine
determine the
the
ultimate
ultimate transaction
transaction prices.
prices.

Targeted
Investment Program.
Program.8
able, with
with
8 Current
Targeted Investment
Current participants
participants in
in the
the Targeted
Targeted Investment
Investment Program
Program are
are able,
consent,
to
sell
assets
currently
guaranteed
by
the
FDIC
and
the
Treasury.
However,
only
insured
consent, to sell assets currently guaranteed by the FDIC and the Treasury. However, only insured
institutions
eligible for
for
institutions are
are able
able to
to participate
participate in
inthe
theLoans
LoansProgram,
Program, which
whichmay
maylimit
limitthe
thescope
scope of
of assets
assets eligible
sale.
sale.
FDIC-guaranteed
by
FDIC-guaranteed Debt.
Debt. As
Aspartial
partialcompensation,
compensation,aa seller
seller may
may receive
receive FDIC-guaranteed
FDIC-guaranteed debt
debt issued
issued by
the
PPIF.
Although
we
expect
the
debt
to
have
a
low
risk-weighting,
potential
sellers
will
need
to
consider
the PPIF. Although we expect the debt to have a low risk-weighting, potential sellers will need to consider
the
marketability of
the marketability
ofsuch
suchan
anasset
asset and
and its
its tenor
tenor and
and terms.
terms.
Considerations
for
Investors:
Considerations for Investors:

Investment
Investment Structure.
Structure. Potential
Potentialinvestors
investors will
willneed
needto
tocarefully
carefullyconsider
considerthe
the investment
investment structure,
structure,
whether
multiple
investors
join
together
to
form
a
fund
and
the
rights
and
responsibilities
whether multiple investors join together to form a fund and the rights and responsibilities among
among those
those
investors,
agreements
including
representations
and
warranties
to
Treasury
and
the
FDIC,
commitments
investors, agreements including representations and warranties to Treasury and the FDIC, commitments
for
reporting obligations,
obligations, debt
requirements, books
for fees
fees and
and expenses,
expenses, reporting
debt service
service coverage
coverage requirements,
books and
and records
records
requirements
for
the
PPIF
and
an
exit
strategy,
among
other
factors.
requirements for the PPIF and an exit strategy, among other factors.
Mortgage
Modification. Residential
PPIF will
will be
Financial
Mortgage Modification.
Residentialreal
realestate
estate loans
loans acquired
acquired by
by aa PPIF
be covered
covered by
by the
the Financial
Stability
Plan’s
Making
Home
Affordable
program.
Eligible
homeowners
will
be
able
to
reduce
Stability Plan’s Making Home Affordable program. Eligible homeowners will be able to reduce the
the debtdebtto-income
ratio
of
their
mortgage
to
31%.
Potential
investors
will
need
to
carefully
evaluate
the
to-income ratio of their mortgage to 31%. Potential investors will need to carefully evaluate the potential
potential
impact
impact of
of Making
MakingHome
Home Affordable
Affordableon
onthe
theultimate
ultimatevalue
valueofofthe
theloans
loansininaapool
poolas
as well
wellas
as the
the related
related
servicing
servicing costs.
costs.

Treasury
Warrant. Potential
Treasury Warrant.
Potential investors
investors will
willneed
needto
toreview
reviewcarefully
carefullythe
theterms
termsof
ofthe
thewarrant
warrant issued
issued by
by the
the
PPIF
to
Treasury,
including
the
form
of
the
underlying
security,
exercise
rights,
term,
transferability
PPIF to Treasury, including the form of the underlying security, exercise rights, term, transferability and
and
economic
impact of
of exercise
of the
the warrant.
warrant.
economic impact
exercise of
FDIC-guaranteed
Debt. The
issue FDIC-guaranteed
FDIC-guaranteeddebt,
debt,which
whichwill
will provide
provide
FDIC-guaranteed Debt.
The PPIF
PPIF will
willbe
be able
able to
to issue
affordable
affordable financing
financing for
forthe
thepurchase
purchase of
of the
the legacy
legacy loans.
loans. As
Asdiscussed
discussed above,
above, when
when more
more detailed
detailed
information
FDIC, potential
information is
is provided
provided by
by the
the FDIC,
potential investors
investors will
willneed
need to
to understand
understand their
their rights
rights and
and
responsibilities
instrument.
responsibilities with
withrespect
respect to
to the
the debt
debt instrument.

8
For more
more information
information on
seeour
our Client
Client Alert
Alert Treasury's
8 For
on the
the FDIC
FDICand
andTreasury
Treasuryguarantees
guarantees on
on pools
pools of
ofassets,
assets, please
please see
Treasury's Asset
Asset Guarantee
Guarantee
Program.
Program.
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Government
Oversight: The
including
Government Oversight:
ThePPIF
PPIF will
willbe
besubject
subject to
to oversight
oversight of
of the
the FDIC
FDICas
as well
well as
as Treasury,
Treasury, including
the
Special
Inspector
General
of
the
Troubled
Assets
Relief
Program.
Because
a
PPIF
will
be
established
the Special Inspector General of the Troubled Assets Relief Program. Because a PPIF will be established
for
investment, the
the private
private investor(s)
investor(s) behind
behind the
thePPIF
PPIFwill
will be
responsible for
for compliance
compliance with,
with, or
or
for each
each investment,
be responsible
hiring
and
asset
manager
to
comply
with,
all
of
the
Loans
Program
requirements,
including
requests
for
hiring and asset manager to comply with, all of the Loans Program requirements, including requests for
reporting,
to books
books and
and records,
records, maintenance
maintenance of
of debt
debt coverage
coverage ratios
ratios and
and related
related reporting
reporting and
reporting, access
access to
and
ongoing
of fees.
fees. Previously
ongoing payments
payments of
Previously unregulated
unregulated entities
entities will
willneed
needto
toevaluate
evaluate the
the time
time and
and economic
economic
burdens
of compliance
compliance with
with multiple
multiple federal
burdens of
federal regulators.
regulators.
See
also “Executive
“Executive Compensation
and Corporate
Corporate Governance”
Governance” below.
below.
See also
Compensation and

Legacy
Legacy Securities
Securities Program
Program
Treasury
funds to
to purchase
purchase residential
residential and
and commercial
commercial
Treasury will
willauthorize
authorizeasset
asset managers
managers to
to establish
establish and
and manage
manage funds
mortgage-backed
securitiesfrom
fromfinancial
financial institutions.
institutions. The
Public-Private Investment
or
mortgage-backed securities
The funds,
funds, each
each aa Public-Private
Investment Fund
Fund or
PPIF,
will be
Treasury. Additionally,
PPIF, will
be capitalized
capitalized by
by private
private investors
investors and
and Treasury.
Additionally,each
eachfund
fundcan
can apply
apply for
foraa non-recourse
non-recourse
loan
from Treasury
to be
announced, aaTALF
TALF loan
loanfrom
from the
theNew
New York
York Fed.
loan from
Treasury and,
and, under
under terms
terms to
be announced,
Fed.
Term
arecurrently
currently available
available at
at www.financialstability.gov
www.financialstability.gov and
terms will
will be
through
Term sheets
sheets are
and detailed
detailed terms
be established
established through
the
rulemaking
process
and
as
initial
transaction
documentation
and
operational
aspects
are
finalized.
Treasury
the rulemaking process and as initial transaction documentation and operational aspects are finalized. Treasury
has
also solicited
solicited input
described below.
below.
has also
input from
frompotential
potentialasset
asset managers,
managers, as
as described

In
Treasury provided
provided the
the following
following example
investment under
Securities
In its
its press
press release,
release, Treasury
example of
of aa sample
sample investment
under the
the Securities
Program:
Program:

Sample
Investment Under
Program
Sample Investment
Under the
the Legacy
Legacy Securities
Securities Program
Step
Step 1:
1: Treasury
Treasurywill
willlaunch
launchthe
theapplication
applicationprocess
processfor
formanagers
managersinterested
interested in
in the
the Legacy
Legacy Securities
Securities
Program.
Program.
Step
is pre-qualified
pre-qualified to
to raise
raise private
privatecapital
capitalto
toparticipate
participatein
Step 2:
2:AAfund
fundmanager
managersubmits
submitsaa proposal
proposal and
and is
in
joint
with Treasury.
joint investment
investment programs
programs with
Treasury.
Step
one-for-one match
match for
for every
every dollar
dollar of
of private
private capital
capital that
that the
Step 3:
3:The
TheGovernment
Governmentagrees
agrees to
to provide
provide a
a one-for-one
the
fund
raises and
and to
to provide
provide fund-level
fund-level leverage
for the
proposed Public-Private
Public-Private Investment
Investment Fund.
Fund.
fund manager
manager raises
leverage for
the proposed
Step
the sales
salesprocess
processfor
forthe
theinvestment
investmentfund
fundand
and
able
raise
Step 4:
4:The
Thefund
fundmanager
managercommences
commences the
is is
able
to to
raise
$100 of
$100
ofcapital
private
with private
private
capital for
for the
the fund.
fund. Treasury
Treasury provides
provides $100
$100 equity
equity coinvestment
coinvestment on
on aa side-by-side
side-by-side basis
basis with
private
capital
will provide
Fund. Treasury
Treasury will
will also
capital and
and will
provideaa $100
$100 loan
loan to
to the
the Public-Private
Public-Private Investment
Investment Fund.
also consider
consider
requests
from the
the fund
fund manager
manager for
for an
an additional
additional loan
loan of
of up
to $100
to the
fund.
requests from
up to
$100 to
the fund.
Step
up to
to $400)
$400) in
in total
total capital
Step 5:
5:As
Asaaresult,
result,the
thefund
fundmanager
managerhas
has $300
$300 (or,
(or,in
insome
some cases,
cases, up
capital and
and
commences
a
purchase
program
for
targeted
securities.
commences a purchase program for targeted securities.
Step
full discretion
decisions,although
althoughititwill
will predominately
predominately follow
follow
Step 6:
6: The
Thefund
fundmanager
manager has
has full
discretion in
in investment
investment decisions,
a
long-term
buy-and-hold
strategy.
The
Public-Private
Investment
Fund
would
also,
if
the
fund
manager
a long-term buy-and-hold strategy. The Public-Private Investment Fund would also, if the fund manager so
so
determines,
be eligible
eligible to
advantageof
of the
theexpanded
expandedTALF
TALFprogram
programfor
for legacy
legacysecurities
securitieswhen
whenititis
determines, be
to take
take advantage
is
launched.
launched.
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Asset
Asset

Manager
Manager

Management
Management
agreement
agreement //

Treasury
Treasury

receives
receives fees
fees

$100
capital investment
$100 capital
investment
for
for 50%
50% equity
equity interest
interest
and
warrant/ potential
potential
and warrant/
$100-$200
debt financing
financing
$100-$200 debt

Private
Private
Investor
Investor
A

Public
Private
Public Private
Investment
Investment
Fund
Fund

Private
Private
Investor
Investor
B
B

$
$

Private
Private
Investor
Investor
C
C
Private
Private
Investor
Investor
D
D

Potential
Potential
collateral
collateral
agreement
agreement
(Currently
(Currently
unclear
unclear
whether
both
whether both
Treasury
Treasury and
and
TALF
TALF would
would be
be
lenders)
lenders)

$100
$100 aggregate
aggregate
capital
for 50%
capital for
50%

equity
equity interest,
interest,
subject
to
subject to
Treasury’s
Treasury’s
warrant
warrant

Potential
debt funding
funding
Potential debt
through
TALF, secured
through TALF,
secured
by
by Fund’s
Fund’s assets
assets

MortgageMortgagerelated
related
securities
securities

NY
NY Fed
Fed

Seller(s)
Seller(s)

Sample
Legacy Securities
Securities Investment
Investment
Sample Legacy

Eligibility:
Eligibility:Sellers,
Sellers,Securities
Securities and
and Investors
Investors
Eligible
Eligible Sellers.
Sellers. Eligible
Eligiblesellers
sellersinclude
includethose
thoseinstitutions
institutionsfrom
fromwhom
whomTreasury
Treasurycan
canpurchase
purchasetroubled
troubledassets
assets
under
the
Stabilization
Act.
These
“financial
institutions”
must
be
established
and
regulated
under
under the Stabilization Act. These “financial institutions” must be established and regulated under the
the laws
laws of
of the
the
United
States9
and
have
significant
operations
in
the
United
States.
The
definition
includes
a
non-exclusive
list of
of
9
United States and have significant operations in the United States. The definition includes a non-exclusive list
institution
institutiontypes:
types:banks,
banks,savings
savingsassociations,
associations,credit
creditunions,
unions,security
securitybrokers
brokersor
ordealers
dealers or
or insurance
insurance companies.
companies.
Expressly
excluded are
are central
centralbanks
banksof
ofor
orany
anyinstitution
institution owned
owned by
by aaforeign
foreign government.
government. We
Expressly excluded
We expect
expect that
that
detailed
Treasury
guidelines
or
updated
FAQs
will
provide
more
information
on
entity
eligibility.
detailed Treasury guidelines or updated FAQs will provide more information on entity eligibility.
Eligible
Eligible Securities.
Securities. To
Tobe
beeligible
eligiblefor
forpurchase
purchaseby
byaaPPIF,
PPIF, aa security
security must
must be:
be:

either
residential or
or commercial
security;
either a
a residential
commercial mortgage-backed
mortgage-backed security;

originally
prior to
2009;
originally issued
issued prior
to January
January 1,
1, 2009;
originally
originallyrated
rated in
inthe
thehighest
highest rating
ratingcategory
categoryby
byatatleast
leasttwo
twoNRSROs,
NRSROs,without
withoutratings
ratingsenhancement;10
enhancement;10

secured
by loans
loans or
or other
other eligible
eligible assets
assetssituated
situatedpredominantly
predominantly in
in the
United States;
secured by
the United
States;

backed
by loans
loans and
and not
not other
other securities
securitiesor
orderivatives
derivatives (subject
(subjectto
to limited
limited exceptions);
exceptions); and
backed by
and

eligible
eligible under
under other
other criteria
criteria to
to be
be established
established by
by Treasury.
Treasury.

9
The entity
entity must
must be
be established
established and
and regulated
regulatedunder
under“the
“the laws
laws of
of the
United States
or any
territory, or
of the
9 The
the United
States or
any State,
State, territory,
or possession
possession of
the United
United States,
States,
the
District of
United
the District
of Columbia,
Columbia, Commonwealth
Commonwealth of
ofPuerto
Puerto Rico,
Rico, Commonwealth
Commonwealth of
ofNorthern
NorthernMariana
MarianaIslands,
Islands, Guam,
Guam, American
American Samoa,
Samoa, or
or the
the United
States
Virgin Islands.”
Islands.”
States Virgin
10
Weexpect
expectthat
thatthe
thelimit
limiton
onratings
ratingsenhancement
enhancementwill
willmirror
mirror the
the similar
similar current
current requirement
requirement in
in the
the TALF
TALF that
10 We
that the
the rating
rating cannot
cannot be
be obtained
obtained
as
result of
of aa guarantee
guaranteeororinsurance
insurancepolicy;
policy;itit will
will not
overcollateralization.
as aa result
not limit
limitenhancement
enhancement such
such as
as overcollateralization.
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Investors.
Program eligibility
eligibility requirements
for investors.
Investors. There
There are
are currently
currently no
no Securities
Securities Program
requirements for
investors. However,
However, as
as
described
below,
a
PPIF
cannot
purchase
securities
from
an
investor
whose
capital
contribution
described below, a PPIF cannot purchase securities from an investor whose capital contributionequals
equals or
or exceeds
exceeds
10%
of
the
PPIF’s
private
equity
capital.
Treasury
indicated
that
it
will
consider
suggestions
from
asset
managers
10% of the PPIF’s private equity capital. Treasury indicated that it will consider suggestions from asset managers
seeking
to raise
raise equity
equity capital
capital for
for the
the PPIF
PPIF from
from retail
retail investors.
participation in
in TALF
seeking to
investors. We
We expect
expect participation
TALF may
may be
be
conditioned
on compliance
compliance with
with TALF’s
TALF’s borrower
rules, the
the entity
entity obtaining
obtaining aa
conditioned on
borrowereligibility
eligibilityrules.1
rules.111 Under
Under these
these rules,
TALF
the PPIF,
PPIF, may
may need
needto
toprovide
provide information
information about
about its
its significant
significant (10%
TALFloan,
loan,such
such as
as the
(10% or
or more)
more) owners.
owners.

Asset
Managers
Asset Managers
Treasury
currently anticipates
Treasury currently
anticipates hiring
hiringfive
fiveasset
assetmanagers,
m anagers, one
one for
for each
each PPIF,
PPIF, but
but may
m ayincrease
increase the
the number
number based
based
on
the number
number of
of applicants.
on the
applicants.
Qualifications.
capacity to
to raise
raise at
at least
least$500
$500million
million
Qualifications. Asset
Assetmanagers
managers will
willbe
beevaluated
evaluatedbased
based on
on (1)
(1) demonstrated
demonstrated capacity
of
private
capital,
(2)
demonstrated
experience
investing
in
eligible
securities,
including
through
performance
of private capital, (2) demonstrated experience investing in eligible securities, including through performance
track
(3) aa minimum
minimum of
(4)
track records,
records, (3)
of $10
$10 billion
billionmarket
marketvalue
value of
ofeligible
eligiblesecurities
securitiesunder
undermanagement,
management, (4)
demonstrated
operational
capacity
to
manage
legacy
securities
in
PPIFs
in
a
manner
consistent
with
Treasury’s
demonstrated operational capacity to manage legacy securities in PPIFs in a manner consistent with Treasury’s
stated
objectives for
for the
while also
also protecting
protecting taxpayers
taxpayers and
and(5)
(5) being
being headquartered
headquartered in
in the
the United
United
stated objectives
the program12
program12 while
States.
States.

Application
required to
to apply
apply to
5:00 p.m.
p.m. on
on April
April 10,
Application Process.
Process. Interested
Interested parties
parties are
are required
to Treasury
Treasury no
no later
later than
than 5:00
10,
2009.
By
May
1,
2009,
Treasury
will
inform
applicants
of
preliminary
qualification
and
will
communicate
2009. By May 1, 2009, Treasury will inform applicants of preliminary qualification and will communicate the
the
time
managertotoraise
raiseatatleast
least$500
$500million
millionof
ofprivate
privateequity
equity capital.
capital. Applications
time period
period for
for the
the asset
asset manager
Applications should
should
include
(1) proposed
proposed structure
structure of
of the
the PPIF,
PPIF,(2)
(2) summary
summary of
of proposed
proposedmaterial
materialterms
termsincluding
including withdrawal
withdrawal rights
rights
include (1)
and
use of
of realized
realized capital,
capital, (3)
(3) anticipated
anticipated debt
debt financing
financing from
from Treasury
the TALF,
TALF, (4)
(5) tax
and use
Treasury and
and the
(4)proposed
proposed fees,
fees, (5)
tax
considerations,
strategies, (7)
(7) risk
risk management
and Securities
Securities Program
Program compliance
compliance and
(8)
considerations, (6)
(6) asset
asset management
management strategies,
management and
and (8)
valuation,
valuation, monitoring
monitoring and
and reporting
reporting plans.
plans.
Responsibilities.
pricing as
well as
liquidation, trading
trading
Responsibilities. Managers
Managers will
willbe
beresponsible
responsiblefor
forasset
asset selection
selection and
and pricing
as well
as asset
asset liquidation,
and
disposition.
and disposition.

Reporting.
Reporting. Managers
Managerswill
willbe
beresponsible
responsiblefor
formonthly
monthlyreporting
reportingtotoTreasury
Treasuryregarding
regardingassets
assetspurchased
purchased and
and sold,
sold,
current
valuations
and
profits
and
losses.
Valuation
information
for
reporting
purposes
must
include
third
current valuations and profits and losses. Valuation information for reporting purposes must include third party
party
sources
and annual
annual audited
audited valuations
valuations performed
performed by
by aa nationally
nationally recognized
recognized accounting
accounting firm.
firm. The
sources and
The managers
managers must
must
also
provide Treasury
also provide
Treasury with
withaccess
access to
to books
books and
and record
record of
ofthe
thePPIF,
PPIF,and
andagree
agree to
to waste,
waste, fraud
fraudand
and abuse
abuse
protections
for the
protections for
the PPIF.
PPIF.
Fees.
fees to
to private
private investors.
investors. Proposed
Fees. Managers
Managers may
may charge
charge fees
Proposed fees
fees must
must be
be included
included in
in the
the asset
asset manager’s
manager’s
application
to
Treasury
and
we
expect
fees
will
remain
competitive
to
encourage
private
investment
application to Treasury and we expect fees will remain competitive to encourage private investment in
inthe
theasset
asset
manager’s
PPIF.
Additionally,
during
the
application
process,
prospective
managers
can
propose
fixed
manager’s PPIF. Additionally, during the application process, prospective managers can propose fixed
management
feesfor
for Treasury.
Treasury. Fees
assessedagainst
againstTreasury
Treasurywill
will be
bepayable
payableexclusively
exclusively from
from any
any distributions
distributions
management fees
Fees assessed
to
an equity
equity investor.
investor. IfIfthe
to Treasury
Treasury as
as an
themanager
managercollects
collectsfees
feesother
other than
than the
the fee
fee payable
payable by
by Treasury
Treasury and
and
management
or incentive
by private
must accrue
accrue to
to the
the benefit
benefit of
of the
the private
private
management or
incentive fees
fees payable
payable by
private investors,
investors, those
those fees
fees must
investors
and
Treasury,
in
proportion
to
their
respective
investments.
The
mechanism
for
this
fee
sharing
investors and Treasury, in proportion to their respective investments. The mechanism for this fee sharing
arrangement
has not
not yet
yet been
been provided.
provided.
arrangement has

11
Formore
moreinformation,
information, please
pleasesee
seeour
ourmost
mostrecent
recent
TALFClient
ClientAlert
AlertTALF
TALF to
to Launch
Launch with
with Updated
Terms: Can
Can Wall
Wall Street
Street Help
Help Main
Main
11 For
TALF
Updated Terms:
Street?
Street?
12
Theobjective
objectiveisisto
togenerate
generateattractive
attractivereturns
returnsfor
fortaxpayers
taxpayersand
andprivate
privateinvestors
investorsthrough
throughlong-term
long-term opportunistic
opportunistic investments
12 The
investments in
in accordance
accordance
with
with following
followingpredominantly
predominantlyaalong-term
long-termbuy
buyand
and hold
holdstrategy,
strategy, subject
subject to
to limited
limited trading
tradingapproved
approved by
by Treasury.
Treasury.
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Capital
Structure
Capital and
and Debt
Debt Structure
Treasury
is expected
expectedto
tomatch
matchthe
theinitial
initial private
private equity
equity capital
capital investment
investment in
in each
eachfund.
fund. Funding
Funding of
of Treasury’s
Treasury is
Treasury’s
equity
equity investment
investment will
willbe
be proportional
proportionaltotoequity
equityinvestments
investmentsby
byprivate
privateinvestors.
investors.Asset
Assetmanagers
managers should
should propose
propose
a
term for
for the
subject to
to extension
extension with
with Treasury’s
a term
the Treasury
Treasury investment,
investment, which
whichshould
should be
be no
no longer
longer than
than 10
10 years,
years, subject
Treasury’s
consent.
warrant by
by the
the PPIF,
PPIF, as
asisisrequired
requiredby
bythe
theStabilization
StabilizationAct.
Act. Potential
consent. Treasury
Treasury will
willalso
also be
be issued
issued aa warrant
Potential
investors
will
need
to
review
carefully
the
warrant
terms,
when
available,
to
evaluate
any
potentially
dilutive
investors will need to review carefully the warrant terms, when available, to evaluate any potentially dilutive
impact.
impact.

Debt
financing will
will be
to the
the PPIF
PPIF from
from Treasury
Treasuryand
andfrom
fromthe
theTALF
TALFprogram.
program. Limited
Limited information
information is
Debt financing
be available
available to
is
currently
financing from
currently available
available about
about debt
debt financing
from Treasury.
Treasury. Asset
Assetmanagers
managers will
willbe
beable
able to
to obtain
obtain non-recourse
non-recourse loans,
loans,
secured
by the
thePPIF’s
PPIF’s assets
assetsininan
anamount
amountequal
equaltoto50%
50%ofofitsitsfund’s
fund’stotal
totalequity
equitycapital.
capital. Additional
Additional loans,
secured by
loans, raising
raising
the
outstanding
debt
from
Treasury
up
to
100%
of
the
fund’s
total
equity
capital,
may
be
available
if
the
the outstanding debt from Treasury up to 100% of the fund’s total equity capital, may be available if the fund
fund has
has
satisfied
restrictions on
level leverage,
leverage,withdrawal
withdrawal rights,
rights, disposition
disposition priorities
satisfied restrictions
on asset
asset level
priorities and
and other
other factors
factors to
to be
be
established
by Treasury.
Treasury. No
No Treasury
debt financing
financing will
will be
provided its
its private
established by
Treasury debt
be available
available to
to aa fund
fund that
that has
has provided
private
investors
with voluntary
voluntary withdrawal
with
investors with
withdrawal rights.
rights. Any
Anydebt
debtfinancing
financingoffered
offered by
by Treasury
Treasury will
willmature
mature concurrent
concurrent with
the
term of
of the
Treasury equity
equity investment.
the term
the Treasury
investment.
Details
currently unavailable
of the
TALF program
Details are
are currently
unavailable on
on the
the extension
extension of
the TALF
program to
to include
include legacy
legacy securities.
securities. For
For general
general
information
about
the
TALF’s
current
lending
programs,
please
see
our
related
Client
Alerts
at
Financial
information about the TALF’s current lending programs, please see our related Client Alerts at Financial Crisis
Crisis
Legal
and News
News and
and the
theTALF
TALF website
maintained by
by the
the New
New York
York Fed
Legal Updates
Updates and
website maintained
Fed at
at
www.newyorkfed.org/markets/talf.html.
www.newyorkfed.org/markets/talf.html.

Considerations
for Participants
Considerations for
Participants
Considerations
Managers:
Considerations for
for Asset
Asset Managers:
Limited
due
Limited Available
AvailableInformation.
Information.Applications,
Applications,
duetotoTreasury
Treasuryby
byApril
April10,
10,2009,
2009,require
requireasset
assetmanagers
managers
to
the terms
terms of
of the
the Securities
SecuritiesProgram,
Program,including
includingdescribing
describingtheir
theirability
ability to
to attract
attract significant
significant
to define
define the
private
to a
distressedand
andilliquid
illiquid market.
market. Program
private investors
investors to
a distressed
Program terms,
terms, including
includingrepresentations,
representations,
covenants
and
liability
to
Treasury
and
potentially
the
New
York
Fed
is
covenants and liability to Treasury and potentially the New York Fed is unknown.
unknown. Asset
Assetmanager
manager
applicants
will
need
to
carefully
consider
the
models
of
previously
announced
Treasury
applicants will need to carefully consider the models of previously announced Treasury and
and Federal
Federal
Reserve
programsand
andprovide
provideTreasury
Treasurywith
with detailed
detailedinformation
information to
to facilitate
facilitate development
Reserve programs
development of
of an
an
operational
program.
operational feasible
feasible program.

Debt
Financing. Limited
funding for
for
Debt Financing.
Limitedinformation
informationhas
hasbeen
beenprovided
providedabout
aboutthe
the terms
terms of
of available
available Treasury
Treasury funding
the
program.
When
available,
asset
managers
need
to
carefully
consider
information
on
how
the
TALF
the program. When available, asset managers need to carefully consider information on how the TALF
funding
funding will
willbe
be provided
provided to
to the
the PPIFs.
PPIFs. Currently,
Currently,TALF
TALFprovides
providesthree
threeyear
yearloans
loansand
and requires
requires collateral
collateral
be
held
by
the
New
York
Fed
custodian.
While
it
is
anticipated
that
a
mortgage-backed
be held by the New York Fed custodian. While it is anticipated that a mortgage-backed securities
securities program
program
under
TALF will
the benefits
benefits of
of the
under TALF
willprovide
providelonger
longerterm
termloans,
loans,more
moredetails
detailsare
areneeded
neededto
toassess
assess the
the program
program
and
market the
the investment
investment to
to prospective
prospective private
private investors.
and market
investors.
Mortgage
Mortgage Modification.
Modification.We
Weexpect
expectthe
theasset
assetmanager
manager and
and PPIF
PPIF will
willbe
berequired
requiredtototake
takereasonable
reasonable steps
steps
to
apply
the
Making
Home
Affordable
modification
program
to
the
residential
mortgages
underlying
to apply the Making Home Affordable modification program to the residential mortgages underlying
acquired
securities. Asset
will need
to consider
consider the
the impact
impact of
of the
the Making
Making
acquired mortgage-backed
mortgage-backed securities.
Asset managers
managers will
need to
Home
Home Affordable
Affordableprogram
programon
onsecurities
securities being
being considered
considered for
for purchase
purchase by
by the
the PPIF.
PPIF.

Government
Oversight: The
Government Oversight:
The PPIF
PPIF will
willbe
besubject
subject to
to oversight
oversight of
of the
the Treasury,
Treasury, including
including the
the Special
Special
Inspector
General
of
the
Troubled
Assets
Relief
Program.
The
asset
manager
will
be
responsible
for
Inspector General of the Troubled Assets Relief Program. The asset manager will be responsible for
compliance
with
all
of
the
Securities
Program
requirements,
including
requests
for
reporting,
access
compliance with all of the Securities Program requirements, including requests for reporting, access to
to
books
and records,
records, negotiating
negotiating disposition
disposition or
books and
or exercise
exercise of
of the
the warrant
warrant and
and ongoing
ongoing payments
payments of
of fees.
fees.
Previously
entities will
will need
economic burdens
burdens of
of compliance
compliance with
with aa
Previously unregulated
unregulated entities
need to
to evaluate
evaluate the
the time
time and
and economic
federal
regulator.
federal regulator.
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Considerations
for Investors:
Investors:
Considerations for
Role
of Asset
Asset Manager.
Manager. Unlike
Unlike the
Role of
the private
private investors
investors in
in the
the Loans
Loans Program,
Program, private
private investors
investors in
in aa
Securities
Program
PPIF
will
authorize
a
third
party
private
asset
manager
to
make
the
purchase,
Securities Program PPIF will authorize a third party private asset manager to make the purchase,
management
and disposition
disposition decisions.
decisions. Potential
management and
Potential investors
investors will
willneed
needto
tocarefully
carefullyconsider
considerthe
theasset
asset
manager’s
investment guidelines,
guidelines, plan
plan and
and reporting
reporting commitments,
commitments, as
well as
available exit
exit strategies
for
manager’s investment
as well
as available
strategies for
the
investment.
the investment.
Debt
Debt Financing.
Financing. Economic
Economicanalysis
analysisof
ofaapotential
potentialinvestment
investmentininaaSecurities
Securities Program
Program PPIF
PPIF cannot
cannot be
be
completed
without
additional
details
on
the
funding
that
will
be
available
under
the
TALF.
Currently,
completed without additional details on the funding that will be available under the TALF. Currently, the
the
Loans
Program contemplates
contemplates aadebt-to-equity
debt-to-equity ratio
ratio of
of no
no more
more than
than 6-to-1.
6-to-1. Treasury
Loans Program
Treasury debt
debt funding
funding under
under
the
Securities Program,
Program, by
by comparison,
is targeted
targeted at
at no
no more
more than
than 100%
100% of
of the
the total
total equity
equity capital.
capital.
the Securities
comparison, is
Additionally,
Additionally,the
the New
New York
YorkFed
Fed will
willneed
needto
toestablish
establish eligibility
eligibilitycriteria,
criteria,program
programdocumentation
documentation and
and
terms
for TALF
terms for
TALFloans
loans targeted
targeted to
to mortgage-related
mortgage-related securities.
securities.

Considerations
for Sellers
Sellers(Financial
(Financial Institutions):
Institutions):
Considerations for
Operations.
by which
which securities
Operations. Potential
Potentialsellers
sellersshould
shouldwatch
watchfor
forannouncements
announcements regarding
regarding the
the process
process by
securities
will
be
offered
to
PPIFs
to
determine
required
disclosure,
pricing
mechanisms
and
eligibility
will be offered to PPIFs to determine required disclosure, pricing mechanisms and eligibility
requirements.
requirements.

Accounting.
Accounting. Sellers,
Sellers,potential
potentialsellers
sellers and
and market
market participants
participants will
willneed
needto
toevaluate
evaluate whether
whether the
the Securities
Securities
Program’s
yet to
to be
be disclosed
disclosedpricing
pricing mechanism
mechanismwill
will establish
establish new
new “market”
“market” prices
under fair
Program’s yet
prices under
fair value
value
accounting
accounting standards.
standards.

Comparison
of Programs.
the benefits
benefits of
of participating
participating in
Comparison of
Programs. A
A potential
potential seller
seller may
may wish
wish to
to compare
compare the
in the
the
Loans
Program with
with participating
portion of
of the
Loans Program
participating in
in the
the Securities
Securities Program.
Program. Under
Under the
the Loans
Loans Program,
Program, aa portion
the
consideration
paid for
sold to
to the
thePPIF
PPIFmay
maybe
bein
inthe
theform
form of
of FDIC-guaranteed
FDIC-guaranteed debt.
consideration paid
for the
the assets
assets sold
debt.
Consideration
Consideration for
for legacy
legacy securities
securities sold
sold to
toaa Securities
Securities Program
Program PPIF,
PPIF, on
on the
the other
other hand,
hand, is
is expected
expected to
to be
be
cash.
Additionally,
Sellers
should
evaluate
potential
accounting
impacts,
transparency
of
pricing
of
loans
cash. Additionally, Sellers should evaluate potential accounting impacts, transparency of pricing of loans
or
pricing mechanisms
program.
or securities
securities and
and pricing
mechanisms under
under each
each program.

Executive
Executive Compensation
Compensation and
and Corporate
Corporate Governance
Governance
Information
Informationprovided
providedby
byTreasury
Treasuryon
onthe
theLoans
LoansProgram
Program and
and the
the Securities
Securities Program
Program indicates
indicates that
that “passive”
“passive”
private
investors
in
the
Programs
will
not
be
subject
to
the
executive
compensation
and
corporate
private investors in the Programs will not be subject to the executive compensation and corporate governance
governance
requirements
of the
the Stabilization
Stabilization Act,
Act, as
amendedby
bythe
theRecovery
RecoveryAct.
Act. A
A definition
definition of
requirements of
as amended
of passive
passive private
private investor
investor
has
not
been
provided.
Additionally,
information
regarding
applicability
of
the
executive
compensation
has not been provided. Additionally, information regarding applicability of the executive compensation
requirements
managersof
of the
the Securities
Securities Program
Program PPIFs
PPIFsand
andfinancial
financial institution
institution sellers
requirements to
to active
active investors,
investors, asset
asset managers
sellers
of
or securities
is unknown.
unknown.
of legacy
legacy loans
loans or
securities is
The
Stabilization Act
requirements on
on recipients
recipients of
of Treasury
Treasury
The Stabilization
Actimposes
imposes executive
executivecompensation
compensation and
and governance
governance requirements
funds
under
certain
circumstances.
Executive
compensation
rules
issued
by
Treasury
last
fall
closely
follow the
funds under certain circumstances. Executive compensation rules issued by Treasury last fall closely follow
the
Stabilization
Act’s
requirements
and
impose
unprecedented,
but
measured,
limits
on
executive
compensation
Stabilization Act’s requirements and impose unprecedented, but measured, limits on executive compensation and
and
governance.
of seven
figure bonuses
for executives
executives at
at institutions
institutions receiving
receiving substantial
governance. Widespread
Widespread media
media reports
reports of
seven figure
bonuses for
substantial
capital
capital from
from Treasury
Treasury led
led to
to inclusion
inclusionof
ofstricter
stricterexecutive
executivecompensation
compensationand
andgovernance
governance requirements
requirements in
in the
the
American
and Reinvestment
ReinvestmentAct
Actof
of 2009
2009(Recovery
(RecoveryAct).
Act). Reflecting
with
American Recovery
Recovery and
Reflecting the
the frustration
frustration of
of Congress
Congress with
perceived
misusesof
offederal
federalfunds
fundsfor
for executives
executivesatatpoorly
poorly performing
performing institutions,
institutions, the
Act provisions
perceived misuses
the Recovery
Recovery Act
provisions
are
retroactive. Additionally,
are retroactive.
Additionally,the
theRecovery
RecoveryAct
Actchanged
changedthe
thestandard
standard under
under which
whichthe
the executive
executive compensation
compensation
rules
are
considered
applicable.
The
Recovery
Act
imposes
restrictions
on
an
institution
that “has
“has received
receivedor
orwill
will
rules are considered applicable. The Recovery Act imposes restrictions on an institution that
receive
financial
assistance”
under
a
Stabilization
Act
program.
Rules
interpreting
the
Recovery
Act
provisions
receive financial assistance” under a Stabilization Act program. Rules interpreting the Recovery Act provisions
haven’t
releasedby
byTreasury
Treasuryand
andthe
theRecovery
RecoveryAct’s
Act’sapplication
application to
to potential
potential parties
parties in
in the
Program remains
haven’t been
been released
the Program
remains
unclear.
regulations promptly
promptly consistent
consistent with
with its
its goal
goal of
of encouraging
participation
unclear. We
Weexpect
expect Treasury
Treasury to
to release
release regulations
encouraging participation
in
in the
the Program.
Program.
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Conclusion
Conclusion
Financial
with investments
and for
for
Financial institutions’
institutions’balance
balancesheets
sheets are
are burdened
burdened with
investments the
the markets
markets for
for which
which are
are distressed
distressed and
which
available only
only at
fire sale
levels. Absent
in
which prices
prices are
are available
at fire
sale levels.
Absent aa shift
shift in
ineconomic
economic conditions,
conditions, or
oraa dramatic
dramatic change
change in
the
accounting rules,
rules, continued
continued downward
on valuations
valuations seems
seemslikely.
likely. Recent
from the
the accounting
downward pressure
pressure on
Recent guidance
guidance from
the
Financial
of the
raised about
about FAS
FAS 157
157 may
may provide
provide
Financial Accounting
AccountingStandards
Standards Board
Board addressing
addressing some
some of
the concerns
concerns raised
incremental
forward-looking improvements,
Market
incremental and
and forward-looking
improvements, but
but is
is unlikely
unlikelyto
todramatically
dramaticallyrestore
restore balance
balance sheets.
sheets. Market
forces
appear
unable
to
remedy
the
situation
and
the
government
programs
announced
to
date
have
not
forces appear unable to remedy the situation and the government programs announced to date have not resolved
resolved
the
ongoing balance
sheet issue.
issue. As
banking crisis,
crisis,
the ongoing
balance sheet
As noted
noted in
in Treasury’s
Treasury’sstatements,
statements, the
the example
example of
of the
the Japanese
Japanese banking
where
financial institutions
doesnot
notprovide
provide aapromising
promising model.
model. Private
where financial
institutions worked
workedout
outloans
loans over
over aa decade,
decade, does
Private and
and
public
solution. The
public forces
forces working
working together
together may
may provide
provide the
the solution.
Thestructure
structure of
of our
our regulatory
regulatory system,
system, however,
however,
continues
to create
createartificial
artificial distinctions
distinctions in
continues to
in programs.
programs.
The
FDIC supported
The FDIC
supported Loans
Loans Program
Program is
is limited
limitedto
toinsured
insuredbanks
banks and
and savings
savings associations.
associations. Recent
Recent experience
experience
guaranteeing
debt
issued
by
holding
companies
exposed
the
FDIC
to
inequity
claims
by
the
insured institutions
institutions
guaranteeing debt issued by holding companies exposed the FDIC to inequity claims by the insured
responsible
for
funding
any
shortfalls
in
the
program.
The
FDIC
is
seeking
a
legislative
remedy
to
the
inequities of
of
responsible for funding any shortfalls in the program. The FDIC is seeking a legislative remedy to the inequities
its
limitations on
expandedauthority
authoritywill
will
its statutory
statutory limitations
on funding
fundingits
itsprograms,
programs, but
but ititisis currently
currentlyunclear
unclear whether
whether such
such expanded
be
granted and,
and,ifif it
it is
granted, whether
whether the
the Loans
Loans Program
Program will
will be
to other
other institutions
institutions such
holding
be granted
is granted,
be expanded
expanded to
such as
as holding
companies
of insured
insured banking
banking entities.
entities. Treasury
limited in
it
companies of
Treasury is
is also
also limited
in its
its ability
abilitytotofund
fundthe
theSecurities
Securities Program,
Program, as
as it
nears
depletion
of
its
Stabilization
Act
resources.
nears depletion of its Stabilization Act resources.

Although
may bridge
bridge the
the funding
funding gap
gap for
for the
the Securities
Securities Program
Program when
when additional
additional details
Although the
the Federal
Federal Reserve
Reserve may
details are
are
released,
the
differences
between
the
Loans
Program
and
the
Securities
Program
highlight
the
different
released, the differences between the Loans Program and the Securities Program highlight the different roles
roles
between
partnering with
with the
between partnering
the FDIC
FDICand
and the
the Federal
Federal Reserve.
Reserve. The
The FDIC,
FDIC, with
withexperienced
experienced in-house
in-house loan
loan purchase,
purchase,
sale
and management
management teams,
teams, is
is well
well suited
to manage
the auction
auction process
processfor
for numerous
numerouspools
poolsof
of loans.
loans. The
sale and
suited to
manage the
The
process
will permit
process will
permit private
private investors
investors to
to conduct
conduct diligence
diligence and
and structure
structure bids.
bids. The
TheSecurities
Securities Program,
Program, on
on the
the other
other
hand,
places
an
asset
manager
between
private
investors
and
pools
of
legacy
securities.
While
pools
of
loans
hand, places an asset manager between private investors and pools of legacy securities. While pools of loans
securitized
into AAAAAA- rated
and management
management of
of which
which
securitized into
rated notes
notes were
were once
once thought
thought to
to be
be fungible
fungibleassets,
assets, the
the purchase
purchase and
could
be
delegated
to
a
fund
manager,
we
have
learned
the
hard
way
the
fallacies
of
those
assumptions.
could be delegated to a fund manager, we have learned the hard way the fallacies of those assumptions.
Additional
and guidelines
guidelines for
for funds
funds will
will be
to attract
attract private
private
Additionalinformation
informationand
andtransparency
transparency into
into process
process and
be needed
needed to
investors
to provide
provide capital
thatwere
wereinitially
initially rated
rated“AAA”
“AAA” and
investors to
capital to
to investments
investments in
in unknown
unknown pools
pools of
of assets
assets that
and are
are now
now
considered
“toxic” by
considered “toxic”
by their
their current
current owners.
owners.

So,
was itit worth
worth the
the wait?
wait? We
that reflect
reflect the
the complexity
complexity of
So, was
We now
now have
have rough
rough outlines
outlines of
of two
two programs
programs that
of the
the
challenge
and
the
limitations
of
the
authorities
and
roles
of
various
government
parties.
Guidelines,
challenge and the limitations of the authorities and roles of various government parties. Guidelines, terms,
terms, the
the
comment
and applications
applications need
need to
to develop
develop these
theseoutlines
outlines into
into workable
workable solutions.
solutions. IfIfno
comment process
process and
noone
oneelse
else has
has
discovered
the magic
magic bullet
bullet before
before now,
now, did
did we
we really
really expect
expect all
all of
of the
the answers
answershanded
handedtotous
uson
onaasilver
silverplatter?
platter? It
It
discovered the
is
beginning, and
and for
for that
that alone,
alone, itit was
was worth
worth the
the wait.
wait.
is aa beginning,
Contacts
Contacts

Contact
your Morrison
Morrison &
Contact your
&Foerster
Foerster lawyer
lawyer with
withany
any questions.
questions.
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legal
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expertise in
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The firm
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unsurpassed expertise
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itslegendary
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reserved.
Because
of the
thegenerality
generality of
of this
this update,
update, the
theinformation
information provided
provided herein
not be
be applicable
applicable in
in all
all situations
Because of
herein may
may not
situations and
and should
should
not
be
acted
upon
without
specific
legal
advice
based
on
particular
situations.
not be acted upon without specific legal advice based on particular situations.
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