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Institutions Advisory:
Advisory: Direct
Direct Challenge
Challenge to
Nonprofit Institutions
to Prohibition
Prohibition against
against Intervention
Intervention in Political
Campaigns
11/21/2008
Several
weeksbefore
before the
the 2008
2008Presidential
Presidentialelection,
election, 33
33 pastors
pastorsfrom
from across
acrossthe
theUnited
UnitedStates
Statesparticipated
participated in
in the
the “Pulpit
“Pulpit Initiative”
Several weeks
Initiative”sponsored
sponsoredby
byAlliance
AllianceDefense
Defense Fund,
Fund, Inc.
Inc. (ADF),
(ADF), aa
tax-exempt civil-liberties
in Scottsdale,
Scottsdale, Arizona.
Arizona. The
Thepastors,
pastors,on
onbehalf
behalfofoftheir
their churches,
churches,intentionally
intentionally violated the federal
civil-libertiesadvocacy
advocacy organization
organization based
based in
federal prohibition
prohibitionimposed
imposed on
on
religious organizations—as
organizations—aswell
wellasascharitable,
charitable,educational,
educational,scientific
scientificand
andcertain
certainother
other organizations
organizationsthat
that are
are exempt
exempt from
from federal
federal income
income tax by virtue of
of Section
Section 501(c)(3)
501(c)(3) of the
Federal
Income Tax
TaxCode
Codeofof1986,
1986,asasamended
amended
(the“Code”)—from
“Code”)—from“intervening”
“intervening”ininpolitical
political campaigns
campaignson
onbehalf
behalfof
ofaacandidate
candidatefor
for public
public office,
office, by endorsing
political candidates
Federal Income
(the
endorsing political
candidates from
their
their pulpits
pulpits during
during their
their sermons.
sermons.
The provision
provision forbidding
forbidding political
Congressadopted
adoptedthe
theprohibition
prohibition principally
principally due
politicalcampaign
campaign activity
activityby
bySection
Section501(c)(3)
501(c)(3) organizations
organizations was
was enacted as
as part of the
the Revenue
Revenue Act of 1954. Congress
due
to concern that funds
be used
used to
to finance
finance political
political opponents. The
The ultimate
ultimate consequence
ofviolating
violating the
the prohibition
prohibition or otherwise intervening in aa
funds from charitable
charitable organizations
organizations could be
consequence of
political
on behalf
behalf of
of aa particular
particular candidate for public office
revised in
in 1987
1987to
toclarify
clarify that
that activities in opposition
political campaign
campaign on
office is
is revocation
revocation of
of tax-exempt
tax-exempt status.
status. This
This prohibition was
was revised
opposition to a
particular
covered by
by the
the prohibition.
prohibition.
particular candidate
candidate are also covered

The ADF
ADFisisaasocially
sociallyconservative
conservativelegal
legalconsortium
consortiumwhich
whichdescribes
describesitself
itselfasas“a“alegal
legalalliance
alliancedefending
defendingthe
theright
right to
to hear
hear and
and speak
speakthe
theTruth
Truththrough
throughstrategy,
strategy, training,
training, funding,
funding, and
and
litigation.”
Sunday
endorsed political
political candidates
during their
their
litigation.”The
TheADF
ADF promoted
promoted its
its Pulpit
PulpitInitiative
Initiativefor
forseveral
severalmonths
monthsprior
priortotothe
the
Sundayon
onwhich
whichthe
theADF-enlisted
ADF-enlisted clergy
clergy unambiguously
unambiguously endorsed
candidates during
sermons,
thereby violating
violating the federal
sermons, thereby
federal prohibition
prohibitionimposed
imposed on
on all
allSection
Section 501(c)(3)
501(c)(3) organizations.

The
ADFacknowledged
acknowledgedthroughout
throughoutitsitspromotion
promotionofofthe
thePulpit
PulpitInitiative
Initiative that ititintended
Revenue
The ADF
intendedto
tothrow
throwdown
downthe
thegauntlet
gauntlettotothe
theInternal
Internal
RevenueService
Service(IRS)
(IRS) with
with the
the hope
hope that
thatthe
theIRS
IRS
would attempt
attempt to
membersto
to challenge
challengethe
thepolitical
political campaign
campaignprohibition
prohibition through
throughlitigation.
litigation. In fact,
to enforce
enforce the
the law,
law,which
whichwould
wouldthen
thenenable
enable ADF
ADF members
fact, the
theindividual
individualclergy
clergymembers
members who
participated
the initiative,
initiative, the
states that:
that:
participated in
in the
the Pulpit
Pulpit Initiative
Initiativeplanned
plannedto
toforward
forwardtranscripts
transcriptsofoftheir
theirsermons
sermonsto
tothe
theIRS.
IRS. In
In its
its position
position paper describing
describing the
theADF
ADF states

The
purposeof
ofthe
the Pulpit
Pulpit Initiative
Initiative is to restore the right
freely from the pulpit
The purpose
right of
of pastors
pastors to speak
speak freely
pulpit without
withoutfear
fearofofpunishment
punishmentby
by the
thegovernment
government for
for doing
doing what
churches
do: speak
speak on
on any
anynumber
numberof
of cultural
cultural and societal issues
from aa biblical
biblical perspective.
some have
have intentionally
intentionally
churches do:
issues from
perspective. The
The purpose
purpose of the
the ADF
ADF Pulpit Initiative
Initiativeisisnot—as
not—as some
tried to
should or should
should not
not “endorse”
“endorse” candidates.
tried
toconfuse
confuse the
theissue—about
issue—about whether pastors should
candidates.The
The issue
issue with
with which
whichADF
ADF is concerned is over who regulates what may be
said from
from the
the pulpit.
pulpit.
said
The Pulpit Initiative
Initiative has
criticized for
The
has been criticized
forbeing
being an
an attempt
attempttotodissolve
dissolvethe
thebarrier
barrierbetween
betweenchurch
churchand
andstate
stateenshrined
enshrined in
in the
theFirst
FirstAmendment
Amendment to
to the
theU.S.
U.S. Constitution.
Constitution.Americans
Americans
and State, Inc. (“Americans United”),
Pulpit Initiative
Initiative throughout
United for
for Separation
Separation of Church
Church and
United”),also
alsoaaSection
Section 501(c)(3)
501(c)(3) organization,
organization, openly
openly opposed
opposed the ADF’s
ADF’s Pulpit
throughoutthe
theADF’s
ADF’s campaign
campaign to
raise support for the
IRS
the initiative.
initiative.The
Theday
dayafter
afterthe
theendorsement
endorsementoccurred,
occurred,Americans
AmericansUnited
Unitedfiled
filedcomplaints
complaintswith
withthe
the
IRSabout
aboutsix
sixpastors
pastorswhose
whose sermons
sermons were detailed in
in media
media
reports.
has reviewed
reviewed the
the activities
activities of ADF
membersininthe
the past
past and
andhas
hasdeclined
declinedtototake
takeaction,
action, it
it is not surprising that the
has, for
for the
the moment, declined to
reports. Given
Given the that
that IRS
IRS has
ADF members
the IRS
IRS has,
to
1
comment on
oneither
eitherthe
thePulpit
PulpitInitiative
Initiativeor
orthe
thecomplaints;
complaints;however,
however,itithas
hasresponded
responded
that
is monitoring
situation
take
action
as
comment
that
it isit monitoring
thethe
situation
andand
willwill
take
action
as appropriate.
appropriate.1
During the
the 2008
2008primary
primary season,
season,the
theIRS
IRSannounced
announced
that
willcontinue
continuetotoactively
activelyeducate
educatethe
thepublic
public and
andtax-exempt
tax-exempt community
community about
about the
the political-campaign
political-campaign prohibition and maintain
During
that
it itwill
“meaningful enforcement
may have
have more
morelatitude
latitude to litigate
Administration, relative
relative to
a “meaningful
enforcement presence”
presence” in
in this
thisarea.
area.The
TheIRS
IRS may
litigatethese
theseissues
issues under the incoming Obama
Obama Administration,
to the
theBush
Bush
Administration. IfIf the
decidesto
to take
take this
this opportunity
opportunity to bring enforcement actions against
ADFchurches,
churches,the
theADF
ADF
itself,and/or
and/ortheir
theirrespective
respectivecounsel,
counsel,the
thelitigation
litigation that is likely
the IRS
IRS decides
against ADF
itself,
likely
to arise could prove instructive
instructive for
forall
allSection
Section 501(c)(3)
501(c)(3) organizations.
organizations. ItIt is
is possible
possible that
that the
the outcome
outcome of
ofany
any such
such litigation
litigationcould
couldbe
bedecided
decidedsolely
solely on
on First
First Amendment
Amendment grounds,
grounds, thereby
creating principles applicable only to
to churches
churches and other tax-exempt
tax-exempt religious
religious organizations.
organizations. Alternatively,
Alternatively,ititisispossible
possiblethat
thatresolution
resolutionofofthese
theseissues
issuescould
could be
be decided
decided on
on broader
broader

grounds,
and the
the outcome
outcome would provide more guidance
guidance concerning
concerning the
the contours
contours of
of the
the prohibition
prohibition against
grounds, and
against intervention
interventionininpolitical
politicalcampaigns.
campaigns.We
Weunderstand
understandthat
thatthe
theIRS
IRSplans
plans to
toissue
issue
a report about its activities
activities during
during this
this past
past election
election cycle
cycle by
by April
April 2009.
2009.

Elimination
Elimination of
ofthe
theAdvance
AdvanceRuling
Ruling Process
Process
On
September9,
9, 2008,
2008,the
the IRS
IRSissued
issuedtemporary
temporaryincome
incometax
taxregulations,
regulations,effective
effectiveimmediately,
immediately, which eliminate
eliminate the
501(c)(3) organization
organization that
that
On September
the advance
advance ruling
ruling process
process for a Section 501(c)(3)
seeks
to be
be treated
treated as aa publicly supported charity.
was the
the process
process whereby
whereby aanew
newSection
Section501(c)(3)
501(c)(3)organization
organizationwould
wouldrequest
requestaadetermination
determination from the
seeks to
charity.The
The advance
advance ruling
ruling process
process was
IRS
that itit was
was aa public
public charity,
charity, instead of a private foundation.
IRS that
foundation. The
The final
final rule
ruleisis published
published in
in the
the Federal
Federal Register.
Register.

Under
as aa publicly
publicly supported
supported charity
charity instead of a private
Under the old regulations, an organization that
that wanted
wanted to
tobe
berecognized
recognized by
by the
the IRS
IRS as
private foundation
foundation had
had to
togo
go through
through aa two-step
two-step process.
process.
First, the
Then, after
after a period running for four
the organization
organization had to declare that
that ititexpected
expectedto
tobe
bepublicly
publiclysupported
supportedon
onan
anongoing
ongoing basis. Then,
four or,
or,under
under certain
certaincircumstances,
circumstances, five
five years
years
from the
Ruling Period,”
Period,” showing
showing the
the IRS
IRSthat
thatitit actually
actually met one of the public-support
the date
date of
of its
itsinception
inceptionas
as an
an organization,
organization, itithad
hadto
tofile
fileForm
Form8734,
8734,“Support
“SupportSchedule
Schedule for
for Advance
Advance Ruling
tests. If the
would be
be subject
subject to
to stricter rules.
the organization
organization didn’t
didn’t meet
meet one
one of
of the
the tests,
tests, ititwas
was designated
designated a tax-exempt private foundation and
and would
rules.

Under
new Section
Section 501(c)(3)
501(c)(3)organization
organizationwill
will be
be classified
classifiedas
asaapublicly
publiclysupported
supportedcharity,
charity,and
andnot
notaaprivate
private foundation,
foundation, if
if ititcan
Under the new regulations, a new
can show
show that
that ititreasonably
reasonably can
can be
be
expected to be publicly supported
when itit applies
applies for
for tax-exempt status. The
The organization
organizationwill
will no
no longer
longer be
berequired
requiredto
to file
file Form
Form 8734
8734after
after completing
completing its
its first
first five tax
and will
will
supported when
tax years
years and
retain its
its public
public charity
charity status
status for
for its
its first
firstfive
fiveyears,
years,regardless
regardless of whether the public
public support
support itit received
received during that
that period
period would
would otherwise qualify itit as
as a public charity under the
public-support test. Instead,
with the organization’s sixth taxable year, it must
that itit meets
Instead, beginning
beginning with
must establish
establish that
meets the
the public-support
public-support test
test by
by showing
showing that itit is
is publicly
publicly supported
supported on
on its
Schedule
to Form
Form990,
990,“Return
“Returnof
of Organization
OrganizationExempt
ExemptFrom
FromIncome
IncomeTax.”
Tax.”The
Theorganization
organizationatatthat
thatpoint
pointwill
will be
be required to conduct the
Schedule AAto
the public-support
public-support test
test based
based on a five-year
computation period that
from the prior
that consists
consists of the current
current year
year and the four
four years
years immediately preceding the current
current year.
year. The
The five-year computation
computation period
period also
also reflects
reflects aa change
change from
prior
regulations, which required an
an organization
organization to
to apply
apply the
the public-support
public-support test
test to a four-year period, consisting
of the
the four years
years prior
prior to the tested year.
consisting of
In addition to
to new
new organizations,
organizations, the
the transition
transitionrules
rulesapply
applyto
toorganizations
organizationsthat
thathave
havepreviously
previouslyreceived
receivedadvance
advance rulings.
rulings. Specifically,
Specifically,the
thenew
newrules
rulesapply
applyto
toorganizations
organizationswhose
whose
advance ruling
ruling periods
periods have
havenot
notyet
yet expired,
expired, or
or that
that expired on or after
ruling, but
advance
after June
June 9,
9, 2008.
2008. In other words, ifif an
an organization
organization applied
applied for
for an
an advance
advance ruling,
but had
had not
not yet
yet received
received one
one as
as of
June
9,
2008,
that
organization
will
be
considered
to
be
a
publicly
supported
charity,
subject
to
its
meeting
the
requirements
of
the
new
rules
going
forward.
June 9, 2008, that organization will
considered to be a publicly supported charity,
requirements
the new rules going forward.
In addition to
to eliminating
eliminatingthe
theadvance
advanceruling
rulingprocess,
process, the
thetemporary
temporaryregulations
regulationsmake
makeadditional
additionalrevisions
revisionsnecessary
necessary to
to implement
implementthe
theredesigned
redesigned Form
Form 990.
990. They
They revise the regulations
Sections 6033
6033and
and6043
6043ofofthe
theCode
Codetotoallow
allowfor
forincreased
increasedthreshold
thresholdamounts
amountsfor
forreporting
reporting compensation,
compensation, to
to require that
under Sections
that compensation
compensation be
be reported
reported on
on aa calendar-year
calendar-year basis,
basis, and
subject to
to information
information reporting
contraction, such
as aa liquidation,
liquidation, termination,
to modify
modify the
the scope
scope of organizations
organizations subject
reporting requirements
requirements upon
upon a substantial contraction,
such as
termination,dissolution,
dissolution,or
orsale,
sale,exchange,
exchange,
Thetemporary
temporary regulations
regulations also
alsoclarify
clarify that
that support must be reported using
disposition, or other
other transfer
transferof
ofmore
morethan
than25%
25% of an organization’s assets.
assets. The
using the organization’s overall method
method
Section 6033
6033of
ofthe
the Code
Codetotofile
file annual
annualinformation
information returns
returns are
are affected
affected by the temporary regulations.
of accounting. All tax-exempt
tax-exempt organizations
organizations required under Section

IRShas
hasprepared
preparedaalist
list of
of frequently
frequently asked
and responses
responsesregarding
regardingthe
the temporary
temporary regulations.
The IRS
asked questions and
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Sunday
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Federal
Tax Laws,”
Suzanne
Sataline
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(Sept.
29, and
2008);
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TestTest
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Complaints,”
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