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Washington
of Appeals
holds that
WashingtonCourt
Court
of Appeals
holds that
"Washington
law
does
not,
in
fact,
force
“Washington law does not, in fact, force
insurers
forfor
losses
thatthat
theythey
have have
not not
insurerstotopay
pay
losses
contracted totoinsure"
contracted
insure”

Breaking Developments
InLondon
LondonMarket
Market Law
Law
Developments In
04/18/08
SYNOPSIS
April 2008,
On 7 April
2008, the
the Washington
Washington Court
Court of
ofAppeals
Appeals issued
issued its
its decision in
in Polygon
Polygon Northwest
Northwest Co.
Co.
v. American National Fire
Fire Ins.
Ins. Co.
Co. et
et al.,
al., concerning
concerning trigger-of-coverage, contribution, and
allocation of
between multiple
multiple primary
insurers on
on the
the risk
risk in a construction
allocation
of damages
damages between
primary and
and excess
excess insurers
defects
case.*
Three
of
these
holdings
are
most
noteworthy.
First,
the
Polygon
defects case.* Three of these holdings are most noteworthy. First, the Polygon Court held that an
excesspolicy
policy triggered
triggered when
whenthe
theinsured’s
insured'sliability
liability exceeds
theprimary’s
primary's limits,
limits, notwithstanding
excess
exceeds the
non-payment due to insolvency. However,
the
excess
insurer
is
not
liable
for
However, the excess insurer is not
for the
the share of its
insolvent underlying
underlying primary.
primary. Finally,
Finally,the
theCourt
Courtheld
heldthat
thataa statutory
statutory award
award of
of attorney's
attorney’s fees
fees
against
the
insured
is
not
a
"supplemental
payment"
under
the
primary
policies'
defnition
against the insured is not a “supplemental payment” under the primary policies’ definition
thereof.
thereof.

THE FACTS
aroseout
outof
of aa construction
construction defect
defect claim
claim against the general
general contractor,
contractor, Polygon
Polygon
This case
case arose
Northwest Co. ("Polygon"),
(“Polygon”),by
bythe
thehomeowners
homeowners of
of aa condominium
condominium project
project that
that Polygon had
built. The
year had
hadaa$1
$1million
million CGL
CGL
built.
The claims against Polygon implicated four policy
policy years.
years. Each year
primary
primary policy
policyunderlying
underlyingan
anexcess,
excess, but
but the primary
primary insurer
insurer in
in years
years 3-4 was insolvent. The
remaining primary
the claims
claims against
against itit for $7.8
primary insurers
insurers provided
providedaa defense,
defense, and Polygon settled the

million.
excess insurer
insurer in
in years
years 3-4
3-4 refused
refusedto
to participate
participate in
in the settlement,
settlement, maintaining
maintaining that the
The excess
insolvent underlying insurer’s
insurer's failure to pay its policy limit
resulted
in
no
limit resulted in no trigger
trigger of
of coverage
coverage for
policies. The
The other
other insurers
insurers funded
funded the
thesettlement
settlementunder
underWashington’s
Washington's“all
"all sums”
sums" rule
its excess
excess policies.
demandedcontribution.
contribution. After
After the
and demanded
the trial
trial court's
court’sdecision,
decision,the
theinsurers
insurersappealed
appealed this and other
issues.

THE HOLDINGS
HOLDINGS
ExcessPolicies
Policieswith
withInsolvent
InsolventUnderlying
Underlying Policies
Policiesare
areTriggered
Triggered When
When Liability
Liability Exceeds
1. Excess
Exceeds
the Underlying Limits.
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Great American,
American, the
insurer for years 3-4, argued that its policy
policy was
the excess
excess insurer
was not
not triggered
triggeredbecause
because
the insolvent
insolvent underlying
underlying primary,
primary, United Capitol, did not actually
actually pay
pay its
its policy
policy limit.
limit. The
Polygon Court disagreed,
noting that an
an excess
excessinsurer’s
insurer'sobligations
obligationsdo
donot
not“vanish”
"vanish" simply
disagreed, noting
because
theunderlying
underlyingprimary
primary is
is insolvent.
insolvent. Moreover,
Moreover, the
the Court
Court noted
notedthat
that“[n]othing
"[n]othing in
because the
in Great
American's
American's liability
American’s policies
policies stated
stated that Great American’s
liabilitywas
wascontingent
contingenton
onthe
the actual
actual payment
payment
of the limits of
of its
its underlying
underlying insurance."
insurance.”

2. Excess
ExcessInsurers
Insurersare
areNot
NotLiable
Liablefor
for the
the Coverage
CoverageofofInsolvent
InsolventUnderlying
Underlying Primary
Primary
Policies.
After
trial court
After concluding
concluding that
that Great
Great American's
American’s policy
policywas
was triggered,
triggered, the trial
court turned to allocating
the settlement
settlement amount
amount between
betweenall
all solvent
solvent insurers.
insurers.ItIt concluded
concludedthat
thatWashington’s
Washington's “all
"all sums"
sums”
rule required it to
insurers, including
including
to allocate United
United Capitol's
Capitol’sinsolvent
insolventshare
share among
among the other insurers,
Great American, to provide full
fullcoverage.
coverage. The
The Court
Court of
ofAppeals
Appealsdisagreed,
disagreed, noting
noting that
that Great
Great
American's
specified how
how liability
liability was
American’s "other
“otherinsurance"
insurance” and
and insolvency
insolvency clauses
clauses specified
was to
to be
be allocated
in the event of an
an underlying
underlying insolvency. Specifically,
Specifically, the
the Polygon
Polygon Court
Court noted
noted that
"Washington law
“Washington
lawdoes
does not,
not, in
in fact,
fact,force
forceinsurers
insurers to
to pay
pay for
forlosses
losses that
that they
they have
have not contracted
to insure."
American was
was therefore
thereforenot
notliable
liablefor
forUnited
UnitedCapitol’s
Capitol's policy
policy limits.
insure.” Great
Great American

3. Statutory Awards
Awards of
of Attorney's
Attorney’sFees
Fees are Not "Supplemental
“Supplemental Payments."
Payments.”

and Consumer
Consumer Protection
Under the
the Washington
WashingtonCondominium
CondominiumAct
Act (“CA”)
("CA") and
ProtectionAct
Act (“CPA”)
("CPA") (under
which
most
construction
defect
claims
are
brought),
prevailing
plaintiffs
are
awarded
which most
are brought), prevailing plaintiffs are awarded attorney's
attorney’s
fees
and litigation
litigation expenses.
Thus, the
the $7.8
$7.8 million
million settlement
fees and
expenses. Thus,
settlement between
between the homeowners'
homeowners’
association and
and the
the insured
insured (Polygon)
(Polygon) included $6.3 million
millioninincompensatory
compensatorydamages
damages and
and $1.5
$1.5
million
million for
for the
the plaintiffs'
plaintiffs’"litigation
“litigationcosts."
costs.”IfIfthe
the"litigation
“litigationcosts"
costs”portion
portionfell
fellunder
under the
the
"supplemental payments”
payments" provision, the two solvent primary
be liable
liable for
“supplemental
primary insurers
insurers would each
each be
$750,000 in
in addition to their policy
for
$750,000
policy limits.
limits.IfIfnot,
not,the
theexcess
excess insurers
insurers would
would be
be responsible
responsible for
them because
theprimary
primary policies
policies were exhausted
exhausted by
by “compensatory”
"compensatory" portion
because the
portion of
of the
the settlement.
settlement.
"supplemental payments"
covered “[a]ll
"[a]ll costs
The relevant “supplemental
payments” clauses
clauses covered
costs taxed
taxed against the insured in
the ‘suit.’”
'suit."' The
Polygon
Court
held
that
this
term
was
intended
"to
have
The Polygon Court held that this term was intended “to have its legal meaning"
meaning” under
Washington law. The Court then concluded that attorney’s
attorney's fees
fees are
arenot
notincluded
includedin
in the
thedefinition
definition
of "taxable
costs"
under
Washington
statutes
and
case
law,
and
were
therefore
not
"supplemental
“taxable costs” under Washington statutes and case law, and were therefore not “supplemental
payments."
were liable
liable for the litigation
litigation costs.
payments.” Accordingly,
Accordingly,the
theexcess
excess insurers were
costs.

Means for
What This Means
for London Market
Market Insurers
In holding
where the
the underlying
underlying primary
holding that
that Great
Great American's
American’s excess
excess policies were triggered where
did not pay due to insolvency, the Court was careful to distinguish
distinguish excess
excess trigger-of-coverage
issues
wherethe
theunderlying
underlying primary
primary insurer is solvent, but settles
settles for
for less
less than
thanits
itspolicy
policy limits.
limits.
issues where

Court's holding
the CA
CA
The Polygon Court’s
holding that
that "litigation
“litigationcosts"
costs”imposed
imposedagainst
against the
the insured under the
the CPA
CPA may have substantial
substantial effects
effects on London Market
and the
Market Insurers
Insurers providing
providingexcess
excess coverage
coverage
to builders
policies to incept more
builders in
in Washington.
Washington. First,
First,this
thischaracterization
characterizationmay
maycause
cause excess
excess policies
frequently,
frequently, with
withgreater
greater liability.
liability.Second,
Second,the
theamount
amount of
ofsuch
such statutory
statutory attorney's
attorney’s fee
fee awards
awards may
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be substantially influenced
infuenced by
bythe
theconduct
conduct of
ofthe
thedefense
defense provided
provided by
by primary
primaryinsurers.
insurers. Excess
Excess
insurers, though
though generally
generally without
without a duty to defend, may wish to consider monitoring suits
insurers,
suits
involving CA
are likely
likely to benefit from this
involving
CAand
and CPA
CPA claims
claims more
more closely.
closely. Primary insurers, who are
ruling, might
ruling,
mightconsider
considerreporting
reportingCA
CAand
andCPA
CPAsuits
suitstotoexcess
excessinsurers
insurers early
earlyinincases
cases where
compensatory damages
damagesplus
plus“litigations
"litigationscosts”
costs"may
mayexceed
exceedpolicy
policylimits,
limits,which
which will
will allow
compensatory
allowthese
these
parties to protect their interests. Primary insurers should also consider the
the effect
effect of this
characterization of
of “litigation
"litigation costs"
specific case
casewithin
within policy
policy
characterization
costs” on
on any
any good faith duty to settle a specific
limits.
limits.
aspect of
of
** IfIfyou
youwish
wishtotodiscuss
discusscoverage
coverage or
ordefense
defense of
of construction
constructiondefect
defect cases
cases or any other aspect
Washington insurance law, please contact
contact our
our attorneys
attorneys via
via e-mail or telephone, 011-503-7782100, to arrange
mutually convenient time. Our
experienced in
in handling
arrange aa mutually
Our attorneys
attorneys are experienced
insurance issues,
issues,including
including the
the defense
defenseof
of Condominium
Condominium Act
Act and
construction and insurance
and Consumer
Protection Act
Act claims,
claims, coverage
coverage opinions,
opinions, and
and declaratory
declaratory judgment
judgment and
and bad
bad faith
faith actions.
actions.

Members
London
Client
TeamTeam
MembersofofOur
Our
London
Client
Seattle:
Gabe Baker
Baker -- bakerg@lanepowell.com
bakerg?,lanepowell.com
• Gabe
beardm@anepowell.com
•• Mark
Mark Beard - beardm@lanepowell.com
Stanton Beck
Beck -- becks@lanepowell.com
becks(,lanepowell.com
• Stanton
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devlinj( lanepowell.com
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Benjamin Roesch
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spicerc@anepowell.com
• Cathy Spicer
Steen
• Andrew
Andrew
Steen- -steena@anepowell.com
steena@lanepowell.com
•• James
James Stoetzer
Stoetzer- -stoetzerj@lanepowell.com
stoetzerj(lanepowell.com
•• Emilia Sweeney
Sweeney --sweeneye@lanepowell.com
sweeneyklanepowell.com
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Portland:
Portland:
StephenMcCarthy
McCarthy -- mccarthys@lanepowell.com
mccarthys(alanepowell.com
• Stephen
• Victoria
Victoria
Blachly- blachlyvklanepowell.com
- blachlyv@lanepowell.com
Blachly
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Durkee-- durkeet@lanepowell.com
durkeetklanepowell.com
• Tanya

London Client Team
206.223.7000 Seattle
503.778.2100 Portland

LMNews@lanepowell.com
www.lanepowell.com
and friends.
friends. It is
We provide
provide London
London Market
MarketNews
News as
as a service to our clients, colleagues and
intended to be
be aa source
sourceof
ofgeneral
generalinformation,
information, not
not an
an opinion
opinion or legal advice on any specific
does not
not create
createan
anattorney-client
attorney-clientrelationship
relationshipwith
with our
our readers.
readers.IfIfyou
you would
would like
like
situation, and does
information regarding
more information
regarding whether
whether we
we may
may assist
assist you
you in
in any
any particular
particularmatter,
matter,please
please contact
one of
of our lawyers, using care
care not
notto
to provide
provide us
usany
anyconfidential
confidential information
information until
until we
one
we have
have
notified you
notified
you in
inwriting
writingthat
thatthere
thereare
areno
noconflicts
conflictsofofinterest
interestand
andthat
thatwe
wehave
haveagreed
agreed to
to represent
represent
the subject
subject of
of your
your inquiry.
you on the specific matter that is the
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