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February
February 18
18,,2009
2009

Treasury’s Asset Guarantee

Treasury’s Asset Guarantee
Program
Program
When
the Emergency
Emergency Economic
Economic Stabilization
Stabilization Act
Act (Act)1
passedin
in October
October 2008,
2008, itit required
required the
U.S.
When the
(Act)1 was
was passed
the U.S.
Department
of
the
Treasury
(Treasury)
to
develop
a
program
to
“guarantee
the
timely
payment
of
principal
Department of the Treasury (Treasury) to develop a program to “guarantee the timely payment of principal of,
of, and
and
interest
of such
payments.” On
interest on,
on, troubled
troubledassets
assets in
in amounts
amounts not
not to
to exceed
exceed 100
100 percent
percent of
such payments.”
OnDecember
December 31,
31, 2008,
2008,
Treasury
the establishment
establishment of
of an
an Asset
Asset Guarantee
GuaranteeProgram
Program(Program).
(Program). Treasury’s
objective for
for the
Treasury announced
announced the
Treasury’s objective
the
Program
is
“to
foster
financial
market
stability
and
thereby
to
strengthen
the
economy
and
protect
American
Program is “to foster financial market stability and thereby to strengthen the economy and protect American jobs,
jobs,
savings,
and retirement
retirement security.”2
savings, and
security.”2

For
our
For more
more information
informationon
onthe
theAct
Actand
andthe
theother
otherfinancial
financialcrisis
crisisrelated
relatedgovernment
governmentactions
actionstotodate,
date,please
please see
see our
related
publications
available
at
Financial
Crisis
Legal
Updates
and
News.
related publications available at Financial Crisis Legal Updates and News.

Background
Background
As
former Treasury
Secretary Paulson’s
Paulson’s bailout
bailout proposal
proposal did
did not
As originally
originallypresented
presented to
to Congress,
Congress, former
Treasury Secretary
not include
include aa
guarantee
program.
Members
of
Congress,
concerned
that
the
proposal
would
result
in
significant
guarantee program. Members of Congress, concerned that the proposal would result in significant U.S.
U.S.
government
pushed for
for inclusion
inclusion of
government ownership
ownership of
of troubled
troubled assets,
assets, pushed
of an
an alternative
alternative insurance,
insurance, or
or guarantee,
guarantee,
program.
the initial
initial expenditure
program. Although
Althoughaaprogram
programtotoguarantee
guaranteeassets
assets reduces
reduces the
expenditure of
of taxpayer
taxpayer money
money and
and retains
retains
private
Treasuryhas
hasfound
foundititchallenging
challengingto
toimplement
implement the
theprogram.
program. In
In addition,
private ownership
ownership of
of troubled
troubled assets,
assets, Treasury
addition, aa
guarantee,
while protecting
protecting aa financial
financial institution
doesnot
notprovide
provide the
the institution
institution with
guarantee, while
institution against
against future
future losses,
losses, does
with new
new
capital
or liquidity.
liquidity.
capital or
Under
Act, each
guarantee reduces
reducesthe
theamount
amountavailable
availableunder
underthe
theAct
Acton
onaadollar
dollarfor
for dollar
dollar basis,
basis, offset
offset only
only
Under the
the Act,
each guarantee
by
the
amount
of
any
cash
premium
collected.
For
example,
a
guarantee
on
an
asset
valued
at
$10
million
would
by the amount of any cash premium collected. For example, a guarantee on an asset valued at $10 million would
reduce
the amount
amount available
available to
to Treasury
Treasuryunder
underthe
theAct
Actby
by $10
$10million,
million, offset
reduce the
offset only
only by
bythe
the amount
amount of
of any
any cash
cash
premium
by the
the burden
burden of
of determining
determining a
premium,
premium collected.
collected. As
Asaaresult,
result,the
thebenefits
benefitsof
ofthe
theguarantees,
guarantees, balanced
balanced by
a premium,
must
be weighed
weighed against
against the
the benefits
benefits of
of the
the Act’s
Act’s alternative
must be
alternative programs.
programs.

A
program requires
requires detailed
detailed negotiation
negotiation by
by the
to each
each transaction.
transaction. Treasury
participant
A guarantee
guarantee program
the parties
parties to
Treasury and
and aa participant
must
agree
on
the
valuation
of
the
assets,
including
whether
Treasury
will
guarantee
the
full
face
value,
must agree on the valuation of the assets, including whether Treasury will guarantee the full face value, the
the
current
within negotiated
current marked-down
marked-down value,
value, or
or losses
losses within
negotiated thresholds.
thresholds. In
Inaddition,
addition,both
bothparties
partiesmust
mustagree
agree on
on the
the
asset
pool
size
and
composition,
the
term
and
coverage
of
the
guarantee,
and
associated
premiums.
As
a
result
of
asset pool size and composition, the term and coverage of the guarantee, and associated premiums. As a result of
illiquid
have been
beenmarked
markeddown
downtotodifferent
different values
valueson
onfinancial
financial institutions’
institutions’
illiquidmarkets
marketsfor
fortroubled
troubledassets,
assets, the
the assets
assets have
balance
sheets. Each
Each financial
financial institution
institution holds
balance sheets.
holdsaa unique
unique quantity
quantityand
andcomposition
compositionofoftroubled
troubledassets
assetsand
and each
each
institution
institutionisiswilling,
willing,ororable,
able,totoabsorb
absorbdifferent
differentlosses
losses and
and pricing
pricingpremiums.
premiums.The
Theterms
termsofofaaguarantee
guarantee must
must be
be

1
TheDecember
December31,
31,2008
2008report
reporttotoCongress
Congress
available
http://www.treas.gov/press/releases/reports/0010208%20sect%20102.pdf.
1 The
is is
available
at at
http://www.treas.gov/press/releases/reports/0010208%20sect%20102.pdf.
2
Theobjective
objective isis the
thesame
samefor
forboth
boththe
theTargeted
TargetedInvestment
InvestmentProgram,
Program,
available
http://www.treas.gov/initiatives/eesa/program2 The
available
at at
http://www.treas.gov/initiatives/eesa/programdescriptions/tip.shtml,
descriptions/tip.shtml,and
andthe
theAsset
AssetGuarantee
Guarantee Program,
Program, available
available at
at
http://www.treas.gov/press/releases/reports/0010208%20sect%20102.pdf.
http://www.treas.gov/press/releases/reports/0010208%20sect%20102.pdf.
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negotiated
separately with
with each
institution; standardized
for an
auction
negotiated separately
each institution;
standardized objective
objective terms
terms cannot
cannot be
be established
established for
an auction
process
or
other
broad-based
guarantee
program.3
3
process or other broad-based guarantee program.

The
calculation of
of the
the premium
premium affects
The calculation
affects the
the desirability
desirabilityof
ofthe
theguarantee.
guarantee. Sections
Sections 102(c)(2)
102(c)(2) and
and 102(c)(3)
102(c)(3) of
of the
the
Act
on the
the risk
risk of
to “create
“create reserves
sufficient to
to
Act provide
provide that
that premiums
premiumsmust
mustbe
beset
set based
based on
of the
the troubled
troubled asset
asset and
and to
reserves sufficient
meet
anticipated claims,
claims, based
on an
an actuarial
actuarial analysis,
analysis, and
andto
toensure
ensurethat
thattaxpayers
taxpayersare
arefully
fullyprotected.”
protected.” A
meet anticipated
based on
A
detailed
risks and
determine the
the amount
amount of
of the
the premium.
premium.
detailed underwriting
underwritingfunction
functionisisnecessary
necessary to
to evaluate
evaluate the
the risks
and determine
Given
that
a
high
percentage
of
troubled
assets
are
illiquid,
distressed,
high
risk
and
in
many
cases,
Given that a high percentage of troubled assets are illiquid, distressed, high risk and in many cases, nonnonperforming,
statutory guidelines.
performing, premiums
premiums should
should be
be high
high in
in order
order for
forthe
the guarantee
guarantee program
program to
to meet
meet the
the statutory
guidelines.
Faced
with these
challenges,on
onOctober
October10,
10,2008,
2008,Treasury
Treasury requested
requestedpublic
public input
input on
program,
Faced with
these challenges,
on the
the guarantee
guarantee program,
“seeking
on structuring
structuring options
“seeking the
the best
best ideas
ideas on
options for
forthe
theinsurance
insurance program.”4
program.”4 Responses
Responses were
were due
due by
by October
October 28,
28,
20085
and ten
tenweeks
weekslater,
later,ononDecember
December
2008,
Treasury
issued
its report
to Congress,
20085 and
31,31,
2008,
Treasury
issued
its report
to Congress,
establishing the
Program
establishing
theSection
Program under
under
Section 102
102 of
of the
the Act.6
Act.6

Asset
Program Terms
Terms
Asset Guarantee
Guarantee Program
As
on December
December 31,
31, 2008,
2008, the
the Program
Program will
will provide
held by
by
As announced
announced on
provideguarantees
guarantees on
on troubled
troubled assets
assets held
“systemically
“systemically significant
significantfinancial
financialinstitutions
institutionsthat
thatface
faceaa high
highrisk
riskof
oflosing
losingmarket
marketconfidence
confidence due
due in
in large
large part
part to
to
a
portfolio of
whether an
an institution
institution
a portfolio
ofdistressed
distressed or
or illiquid
illiquidassets.”
assets.” This
Thisisisone
oneofofthe
thefactors
factorsused
used to
to evaluate
evaluate whether
qualifies
Investment Program,
Program, the
the program
program used
usedfor
for the
thefollow-up
follow-up Treasury
qualifies for
for Treasury’s
Treasury’s Targeted
Targeted Investment
Treasury investments
investments
in
Citigroup
and
Bank
of
America.7
In
the
report,
Treasury
noted
that
the
Program
will
not
widely
7
in Citigroup and Bank of America. In the report, Treasury noted that the Program will not be
be made
made widely
available,
and
potential
participants
will
be
evaluated
using
the
same
five
factors
established
for
the
Targeted
available, and potential participants will be evaluated using the same five factors established for the Targeted
Investment
Program.
Investment Program.

The
five factors
for the
Targeted Investment
InvestmentProgram
Programare:
The five
factors for
the Targeted
are:
1.
extent to
to which
which destabilization
destabilization of
of the
the institution
institution could
the viability
viability of
1. The
The extent
could threaten
threaten the
of creditors
creditors and
and
counterparties
exposedtotothe
theinstitution,
institution,whether
whetherdirectly
directly or
or indirectly;
indirectly;
counterparties exposed
2.
a aloss
2. The
Theextent
extenttotowhich
whichananinstitution
institutionisisatatrisk
riskofof
lossofofconfidence
confidenceand
andthe
thedegree
degree to
to which
whichthat
thatstress
stress is
is
caused
by
a
distressed
or
illiquid
portfolio
of
assets;
caused by a distressed or illiquid portfolio of assets;

3.
would be
likely to
3. The
Thenumber
numberand
andsize
size of
of financial
financialinstitutions
institutionsthat
thatare
are similarly
similarlysituated,
situated, or
or that
that would
be likely
to be
be
affected
by
destabilization
of
the
institution
being
considered
for
the
program;
affected by destabilization of the institution being considered for the program;
4.
important
totothe
4. Whether
Whetherthe
theinstitution
institutionisissufficiently
sufficiently
important
thenation’s
nation’sfinancial
financialand
andeconomic
economicsystem
systemthat
thataa loss
loss
of
in the
firm’s financial
of confidence
confidence in
the firm’s
financialposition
positioncould
couldpotentially
potentiallycause
cause major
major disruptions
disruptions to
to credit
credit markets
markets
or
destabilize asset
assetprices,
prices,significantly
significantly increase
uncertainty, or
or payments
payments and
and settlement
settlement systems,
systems, destabilize
increase uncertainty,
or lead
lead to
to
similar
losses
of
confidence
or
financial
market
stability
that
could
materially
weaken
overall
economic
similar losses of confidence or financial market stability that could materially weaken overall economic
performance;
performance; and
and
5.
of capital
capital and
andliquidity,
liquidity, whether
from
5. The
Theextent
extenttotowhich
whichthe
theinstitution
institutionhas
hasaccess
access to
to alternative
alternative sources
sources of
whether from
the
private sector
or from
from other
of government
government funds.
funds.
the private
sector or
other sources
sources of

3
Treasury faced
facedsimilar
similar challenges
challenges with
with an
assetpurchase
purchaseprogram.
program. Assigning
Assigning values
to illiquid
3 Treasury
an asset
values to
illiquidand
anddistressed
distressedassets
assets requires
requires one-on-one
one-on-one
negotiation
is time
time intensive.
negotiation with
with counterparties.
counterparties. Additionally,
Additionally,negotiating
negotiatingprices
pricesororpremiums
premiumsbased
basedon
ondiverse
diversepools
poolsof
ofassets
assets is
intensive.
4
Treasury’srequest
requestfor
forcomment
commentisisavailable
availableatathttp://www.treas.gov/press/releases/reports/federalregisternotice1.pdf.
http://www.treas.gov/press/releases/reports/federalregisternotice1.pdf.
4 Treasury’s
5
Responsesto
toTreasury’s
Treasury’s request
request are
are available
available at
5 Responses
at
http://www.regulations.gov/search/search_results.jsp?sid=11F5D6AB1377&Ntt=asset+guarantee&Ntk=All&Ntx=mode+matchall&N=8060&
http://www.regulations.gov/search/search_results.jsp?sid=11F5D6AB1377&Ntt=asset+guarantee&Ntk=All&Ntx=mode+matchall&N=8060&
css=0&Ne=2+8+11+8053+8054+8098+8074+8066+8084+8055+11.
css=0&Ne=2+8+11+8053+8054+8098+8074+8066+8084+8055+11.
6
TheDecember
December31,
31,2008
2008Treasury
Treasuryreport
reportisisavailable
availableatathttp://www.treas.gov/press/releases/reports/0010208%20sect%20102.pdf.
http://www.treas.gov/press/releases/reports/0010208%20sect%20102.pdf.
6 The
7
A description
descriptionof
of the
theTargeted
TargetedInvestment
InvestmentProgram
Program
available
http://www.treas.gov/initiatives/eesa/program-descriptions/tip.shtml.
7 A
is is
available
at at
http://www.treas.gov/initiatives/eesa/program-descriptions/tip.shtml.
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To
be eligible
eligible for
for the
the Program,
Program, aa troubled
troubled asset
assetmust
musthave
havebeen
beenoriginated
originatedprior
priortotoMarch
March14,
14,2008.
2008. Treasury
Treasurywill
will
To be
provide
protection
against
specified
losses
on
each
guaranteed
asset,
determined
on
a
case-by-case
basis.
provide protection against specified losses on each guaranteed asset, determined on a case-by-case basis. Such
protection
be structured
structured similar
similar to
to that
that provided
provided in
in the
the Citigroup
Citigroup or
or Bank
Bank of
of America
Americatransactions
transactions(described
Such
protection may
may be
below),
(described
below), with
with one
one party,
party, the
the entity
entityholding
holdingthe
theasset,
asset, assuming
assuming the
the first
first loss
loss position,
position,and
and Treasury
Treasury assuming
assuming aa
secondary
lossposition.
position. Additionally,
Additionally, the
secondary loss
the institution
institutionwill
willbe
besubject
subjectto
toportfolio
portfoliomanagement
management guidelines
guidelines for
for the
the
covered
to be
be established
established by
by Treasury.
Treasury.
covered assets,
assets, to
The
December 31,
31, 2008
2008 report
report on
on the
the unique
unique guarantee
accounting mandated
by the
the Act
Act and
The December
the Program
Program notes
notes the
guarantee accounting
mandated by
and
outlines
Treasury’s
considerations
when
evaluating
a
guarantee
structure.
The
guaranteed
portion
of
the
troubled
outlines Treasury’s considerations when evaluating a guarantee structure. The guaranteed portion of the troubled
asset
reduces,on
onaadollar
dollar for
for dollar
dollar basis,
funds available
asset reduces,
basis, the
the funds
available for
for use
use under
under the
the Act,
Act, offset
offset by
bythe
the value
value of
of any
any cash
cash
premium
by Treasury.
Treasury. Non-cash
such as
aspreferred
preferredstock,
stock,will
will not
not offset
offset the
the reduction
reduction of
of
premium received
received by
Non-cash premiums,
premiums, such
available
under the
the Act.
Act. As
to
available resources
resources under
Asaaresult,
result,Treasury
Treasurywill
willevaluate
evaluateon
onaacase-by-case
case-by-case basis
basis the
the troubled
troubled assets
assets to
be
covered by
by the
theProgram
Programto
tominimize
minimize the
the impact
impact on
be covered
on available
available funds.
funds.

Treasury
also notes
notesongoing
ongoingefforts
efforts to
to continue
continue evaluating
evaluating the
the development
developmentof
of other
other insurance
insuranceprograms.
programs. In
In
Treasury also
doing
so,
Treasury
will
be
guided
by
two
factors.
The
first
is
the
Act’s
accounting
for
guarantees:
that
the
impact
doing so, Treasury will be guided by two factors. The first is the Act’s accounting for guarantees: that the impact
to
for insuring
for purchasing
is the
the risk
risk of
of
to available
available Act
Act funds
funds is
is the
the same
same for
insuringan
an asset
asset as
as for
purchasing an
an asset.
asset. The
The second
second is
adverse
selection
arising
from
the
complexity
of
the
troubled
assets
and
the
challenges
of
pricing
premiums.
Any
adverse selection arising from the complexity of the troubled assets and the challenges of pricing premiums. Any
standardized
premium established
established for
for aa class
classof
of troubled
troubled assets
assetsisislikely
likely to
to be
be attractive
attractive to
to parties
parties for
for whom
standardized premium
whom the
the
premium
appropriately priced
premium
premium was
was appropriately
priced or
or under-priced.
under-priced. As
Asaaresult,
result,the
the credit
credit risk
riskwould
wouldbe
begreater
greater than
than the
the premium
could
cover.
As
a
result,
premiums
should
be
priced
based
on
an
asset-by-asset
review
of
credit
risk.
could cover. As a result, premiums should be priced based on an asset-by-asset review of credit risk.
Although
not yet
yet available,
available, the
Financial Stability
by
Although comprehensive
comprehensive plans
plans are
are not
the Financial
StabilityPlan
Planreleased
released on
on February
February 10,
10, 2009
2009 by
the
new
Administration
does
not
include
reference
to
ongoing
use
of
the
Program.
We
expect
the
new
the new Administration does not include reference to ongoing use of the Program. We expect the new
Administration
Administrationwould,
would,atatmost,
most,utilize
utilizethe
theProgram
Programon
onaalimited
limitedcase-by-case
case-by-casebasis,
basis,and
and as
as part
part of
of aa broader
broader
arrangement
with aa financial
financial institution,
with each
each of
of Citigroup
Citigroup and
Bank of
of America.
America.
arrangement with
institution,as
as was
was the
the case
case with
and Bank

Citigroup
Bank of
of America
Citigroup and
and Bank
America Transactions
Transactions
Treasury
completed its
16, 2009,
2009, when
when itit finalized
finalized the
Treasury completed
its first
first transaction
transaction under
under the
the Program
Program on
on January
January 16,
the terms
terms of
of aa
guarantee
agreement
with
Citigroup
(Citi)
that
was
announced
on
November
23,
2008.
The
agreement
with
guarantee agreement with Citigroup (Citi) that was announced on November 23, 2008. The agreement with
Citigroup
of guarantees,
liquidity access
andcapital,
capital, and
and includes
includes two
two distinct
distinct programs,
Citigroup provides
provides aa package
package of
guarantees, liquidity
access and
programs, aa
guarantee
from Treasury
Treasury and
and the
the Federal
FederalDeposit
Deposit Insurance
InsuranceCorporation
Corporation(FDIC)
(FDIC) of
of up
to $301
$301 billion
billion and
$20
guarantee from
up to
and aa $20
billion
billioninvestment
investmentby
byTreasury
Treasuryunder
under the
the Act’s
Act’sTargeted
TargetedInvestment
InvestmentProgram.8
Program.8
On
15, 2009,
2009, Treasury
Treasury extended
extended the
the Program
Program to
to Bank
Bank of
of America
America (BofA),
(BofA), protecting
protecting against
On January
January 15,
against the
the
possibility
of
losses
on
an
asset
pool
of
approximately
$118
billion
of
loans
and
securities.
The
majority of
possibility of losses on an asset pool of approximately $118 billion of loans and securities. The majority
of these
these
assets
were
assumed
by
Bank
of
America
in
its
acquisition
of
Merrill
Lynch.
The
assets
will
remain
on
BofA’s
assets were assumed by Bank of America in its acquisition of Merrill Lynch. The assets will remain on BofA’s
balance
sheet. As
for this
Bank of
balance sheet.
As aa fee
fee for
this arrangement,
arrangement, Bank
of America
America will
willissue
issuepreferred
preferredshares
shares to
to Treasury
Treasury and
and the
the
FDIC.
provides that
that after
after additional
additional pool
pool losses
lossesof
of$10
$10billion,
billion, Treasury
Treasury and
andthe
theFDIC
FDICwill
will
FDIC. The
The agreement
agreement provides
guarantee
against90%
90%of
of the
the next
next $10
$10 billion
billion of
guarantee against
of loss.
loss. At
Atany
anytime
timeafter
afterthe
theloss
losson
onthe
theasset
asset pool
poolreaches
reaches $18
$18
billion,
billion,the
theFederal
Federal Reserve
Reserve will
willmake
makeaa loan
loan available
available to
to BofA
BofAfor
for90%
90%ofofany
anysubsequent
subsequentloss.9
loss.9

The
Program details
details are
are outlined
outlined in
in the
chart below.
below.
The Program
the chart

8
A summary
summary of
of the
the Citigroup
Citigroup agreement
termscan
canbe
befound
foundininCitigroup’s
Citigroup’s form
form 8-K,
8 A
agreement terms
8-K, available
available at
at
http://idea.sec.gov/Archives/edgar/data/831001/000095012308016585/0000950123-08-016585-index.idea.htm.
http://idea.sec.gov/Archives/edgar/data/831001/000095012308016585/0000950123-08-016585-index.idea.htm.
9
A summary
summary of
of the
the Bank
Bank of
of America
America agreement
termscan
canbe
befound
foundininBank
Bankof
ofAmerica
America Corporation’s
Corporation’s form
form 8-K,
9 A
agreement terms
8-K, available
available at
at
http://idea.sec.gov/Archives/edgar/data/70858/000119312509009753/0001193125-09-009753-index.idea.htm.
http://idea.sec.gov/Archives/edgar/data/70858/000119312509009753/0001193125-09-009753-index.idea.htm.
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Summary
of Terms
Summary of
Terms of
of the
the Citigroup
Citigroup and
and Bank
Bank of
of America
AmericaGuarantees
Guarantees

Eligible
Eligible Assets:
Assets:

Citigroup
Citigroup

Bank
of America
Bank of
America

Asset
pool consisting
by
Asset pool
consisting of
of loans
loans and
and securities
securities backed
backed by
residential
commercial real
residential real
real estate
estate and
and commercial
real estate,
estate, and
and
their
hedges, and
and other
other such
such financial
financial
their associated
associated hedges,
instruments
the U.S.
U.S. government
government (Treasury,
(Treasury, FDIC
FDIC and
instruments as
as the
and
Federal
together referred
Federal Reserve,
Reserve, together
referred to
to as
as USG)
USG) has
has agreed
agreed
to
guarantee
or
lend
against
(Citi
Pool).
to guarantee or lend against (Citi Pool).

Asset
pool consisting
by residential
residential
Asset pool
consisting of
of securities
securities backed
backed by
and
commercial real
corporate debt,
and commercial
real estate
estate loans
loans and
and corporate
debt,
derivative
derivative transactions
transactions that
that reference
reference such
such securities,
securities,
loans,
and such
such other
other
loans, and
and their
their associated
associated hedges,
hedges, and
financial
financial instruments
instrumentsas
as USG
USGhas
has agreed
agreed to
to guarantee
guarantee
or
lend against
against (BofA
(BofA Pool).
or lend
Pool).

Each
specific financial
financial instrument
Citi Pool
Each specific
instrument in
in the
the Citi
Pool must
must be
be Each
specific financial
financial instrument
instrument in
in the
the BofA
BofA Pool
Each specific
Pool
identified
identified on
on signing
signingofofthe
theguarantee
guarantee agreement.
agreement.
must
be identified
identified on
must be
on signing
signing of
ofthe
the guarantee
guarantee
agreement.
agreement.
Financial
instruments in
in the
the Citi
Citi Pool
Pool will
will remain
Financial instruments
remain on
on the
the
books
of
institution
but
will
be
appropriately
“ringbooks of institution but will be appropriately “ringFinancial
instruments in
in the
theBofA
BofA Pool
Pool will
will remain
Financial instruments
remain on
on
fenced.”
fenced.”
the
books of
of institution
institution but
but will
will be
appropriately “ring“ringthe books
be appropriately
fenced.”
fenced.”
Size:
Size:

Up
billion of
Up to
to $301
$301 billion
offinancial
financialinstruments
instruments(based
(based on
on
valuation
upon between
between Citi
Citi and
USG).
valuation agreed
agreed upon
and USG).

Up
$118 billion
billion of
including
Up to
to $118
of financial
financial instruments,
instruments, including
cash
assetswith
withaacurrent
currentbook,
book, or
or carrying,
carrying, value
value of
of up
cash assets
up
to
$37 billion
billion and
derivativesportfolio
portfolio with
with
to $37
and aa derivatives
maximum
of up
up to
to $81
$81 billion
billion
maximum potential
potential future
future losses
losses of
(based
on valuations
valuations agreed
agreed between
betweenBofA
BofA and
and USG).
USG).
(based on

Term
Term and
and Coverage
Coverage of
of
Guarantee:
Guarantee:

Guarantee
is in
in place
place for
for 10
Guarantee is
10 years
years for
for residential
residentialassets
assets
and
years for
for non-residential
non-residential assets.
and 55 years
assets.

Guarantee
is in
in place
place for
for 10
Guarantee is
10 years
years for
for residential
residentialassets
assets
and
years for
for non-residential
non-residential assets.
Residential
and 55 years
assets. Residential
assets
will include
include loans
securedsolely
solely by
by 1-4
1-4 family
family
assets will
loans secured
residential
securities predominately
predominately
residential real
real estate,
estate, securities
collateralized
and derivatives
derivatives that
that
collateralized by
by such
such loans,
loans, and
predominately
such securities.
securities. BofA
BofA has
predominately reference
reference such
has the
the
right
at any
any time
time (with
(with the
right to
to terminate
terminate the
the guarantee
guarantee at
the
consent
of USG),
USG), and
and the
the parties
parties will
will negotiate
in good
consent of
negotiate in
good
faith
appropriate fee
fee or
or rebate
in connection
connection
faith as
as to
to an
an appropriate
rebate in
with
permitted termination.
termination. If
with any
any permitted
If BofA
BofAterminates
terminates the
the
guarantee,
must prepay
prepay any
any outstanding
outstanding Federal
guarantee, itit must
Federal
Reserve
loan (described
(describedbelow)
below)in
in full.
full.
Reserve loan
Guarantee
covers the
the aggregate
aggregate incurred
incurred credit
Guarantee covers
credit losses
losses
(net
of any
and recoveries)
recoveries) on
on the
theBofA
BofA Pool
(net of
any gains
gains and
Pool
during
credit
during the
the term
term of
ofthe
the guarantee,
guarantee, marks
marks and
and credit
valuation
for the
valuation adjustments
adjustments for
the BofA
BofAPool
Pool(as
(as agreed
agreed
between
BofA and
not include
include
between BofA
and USG).
USG). Such
Such losses
losses do
do not
unrealized
but do
do include
include
unrealized mark-to-market
mark-to-market losses
losses but
realized
from aa sale
realized losses
losses from
sale permitted
permitted under
under the
the asset
asset
management
template (described
(described below).
below).
management template

Deductible:
Deductible:

Financing:
Financing:

Citi
all losses
lossesin
inthe
theCiti
Citi Pool
Pool up
upto
to$29
$29billion
billion (in
(in
Citi absorbs
absorbs all
addition
addition to
to existing
existing reserves).
reserves).

BofA
in the
the BofA
BofA Pool
BofAabsorbs
absorbs all
all losses
losses in
Pool up
up to
to $10
$10
billion.
billion.

Treasury
and the
the FDIC
FDIC will
will share
in the
the Citi
Citi Pool
Pool in
in
Treasury and
share losses
losses in
excess
of that
that amount:
amount: Treasury
up
excess of
Treasury takes
takes the
the second
second loss
loss up
to
$5 billion;
billion; FDIC
third loss
up to
to $10
$10 billion.
billion.
to $5
FDICtakes
takes the
the third
loss up
All
beyond Citi’s
Citi’s deductible
Alllosses
losses beyond
deductible will
willbe
beshared
shared between
between
USG
(90%) and
and Citi
Citi (10%).
(10%).
USG (90%)

Treasury
and the
the FDIC
FDIC will
will share
losses in
in the
the BofA
BofA
Treasury and
share losses
Pool
in excess
excessofofthat
thatamount,
amount,upuptoto$10
$10billion.
billion.All
All
Pool in
losses
beyondthe
theinstitution’s
institution’s deductible
deductible will
will be
losses beyond
be shared
shared
between
USG (90%)
(90%) and
and BofA
BofA (10%).
between USG
(10%).

Federal
Reservewill
will provide
provide a
non-recourseloan
loanfacility
facility
Federal Reserve
a non-recourse
to
Citi, subject
to Citi,
subject to
to Citi’s
Citi’s10%
10% loss
loss sharing.
sharing.

Federal
Reservewill
will provide
loan
Federal Reserve
provide aa non-recourse
non-recourse loan
facility
facility to
to BofA,
BofA,subject
subject to
to BofA’s
BofA’s10%
10% loss
loss sharing.
sharing.
Federal
Reserveloan
loancommitment
commitment will
will terminate
Federal Reserve
terminate (and
(and
any
loans thereunder
thereunderwill
will mature)
on the
the termination
termination
any loans
mature) on
dates
of USG
USG guarantee.
guarantee. BofA
BofA has
the right
right to
dates of
has the
to
terminate
Reserve loan
loan commitment
commitment and
terminate the
the Federal
Federal Reserve
and
prepay
any Federal
Federal Reserve
Reserve loans
loansat
atany
anytime
time (with
(with
prepay any

Federal
Reserve will
will charge
floating interest
Federal Reserve
charge aa floating
interest rate
rate on
on
drawn
of OIS
OIS plus
plus 300
300 bp
bp per
per annum.
annum. Interest
drawn amounts
amounts of
Interest
and
fee payments
paymentswill
will be
be with
with recourse
to Citi.
Citi.
and fee
recourse to
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consent
of Federal
consent of
Federal Reserve).
Reserve).

Federal
Reserve will
will charge
Federal Reserve
charge aa fee
fee on
on undrawn
undrawn amounts
amounts
of
floating interest
of 20
20 bp
bp per
per annum
annum and
and aa floating
interest rate
rate on
on
drawn
of OIS
drawn amounts
amounts of
OIS plus
plus 300
300 bp
bp per
per annum.
annum.
Interest
and fee
fee payments
paymentswill
will be
with recourse
Interest and
be with
recourse to
to
BofA.
BofA.

BofA
Reserveloan
loanfacility
facility if
if and
BofA may
may draw
draw on
on Federal
Federal Reserve
and
when
additional mark-to-market
mark-to-market and
incurred credit
credit
when additional
and incurred
losses
onthe
theBofA
BofA Pool
Pool reach
reach $18
$18billion.
billion.
losses on
Fee
for Guarantee
—
Fee for
Guarantee —
Preferred
Stock and
Preferred Stock
and
Warrants:
Warrants:

Citi
billion of
with
Citi will
willissue
issue aa total
total of
of $7
$7 billion
of preferred
preferred stock
stock with
an
8% dividend
dividend rate.
rate.$4
$4billion
billion of
of preferred
stock will
will be
an 8%
preferred stock
be
issued
to Treasury
Treasury and
and$3
$3billion
billion will
will be
issued to
be issued
issued to
to the
the
FDIC.
FDIC.

BofA
the FDIC
FDIC (1)
(1) $4
billion
BofA will
willissue
issueto
toTreasury
Treasury and
and the
$4 billion
of
with an
(2)
of preferred
preferred stock
stock with
an 8%
8% dividend
dividend rate;
rate; and
and (2)
warrants
of 10%
warrants with
withan
an aggregate
aggregate exercise
exercise value
value of
10% of
of the
the
total
total amount
amount of
of preferred
preferred stock
stock issued.
issued. The
The fee
fee may
may be
be
adjusted,
necessary, based
based on
on the
the results
results of
of an
adjusted, as
as necessary,
an
actuarial
analysis of
of the
thefinal
final composition
composition of
of the
the BofA
BofA
actuarial analysis
Pool,
required under
under Section
Section 102(c)
102(c) of
of the
the Act.
Act.
Pool, as
as required

Management
of
Management of
Assets:
Assets:

Citi
Citi generally
generally will
willmanage
manage the
the financial
financial instruments
instruments in
in the
the
Citi
with its
Citi Pool
Pool in
inaccordance
accordance with
its ordinary
ordinarybusiness
business
practices,
but will
will be
practices, but
be required
required to
to comply
comply with
withan
anasset
asset
management
templateprovided
providedby
byUSG.
USG. This
management template
This template
template
will
modification procedures
willinclude
includethe
the use
use of
of mortgage
mortgage modification
procedures
adopted
by the
the FDIC,
FDIC, unless
adopted by
unless otherwise
otherwise agreed.
agreed.

BofA
in
BofA generally
generally will
willmanage
manage the
the financial
financial instruments
instruments in
the
BofA Pool
with its
the BofA
Pool in
inaccordance
accordance with
its ordinary
ordinarybusiness
business
practices,
but will
will be
practices, but
be required
required to
to comply
comply with
withan
anasset
asset
management
template as
as provided
provided by
by USG.
USG. This
This
management template
template
will require
template will
require that
that BofA,
BofA,among
among other
other things,
things,
obtain
unreasonably withheld)
withheld)
obtain USG
USG approval
approval (not
(not to
to be
be unreasonably
before
anyMaterial
MaterialDisposition.
Disposition. A
A Material
before any
Material
Disposition
disposition of
of financial
in
Disposition is
is a
a disposition
financial instruments
instruments in
the
BofA Pool
loss that,
that, combined
combined with
with
the BofA
Pool that
that creates
creates aa loss
other
dispositions of
of BofA
BofA Pool
other dispositions
Pool instruments
instruments in
in the
the
same
year, exceeds
exceeds1%
1%of
ofthe
thesize
sizeof
ofthe
theBofA
BofA Pool
same year,
Pool at
at
the
beginning of
of the
the year.
year. This
This template
template also
alsowill
will
the beginning
include,
other things,
things, aa foreclosure
foreclosure mitigation
mitigation
include, among
among other
policy
to USG.
USG.
policy acceptable
acceptable to

Revenues
and Risk
Risk
Revenues and
Weighting:
Weighting:

Citi
from the
theCiti
Citi Pool.
Pool. Risk
Citi will
willretain
retainthe
the income
income stream
stream from
Risk
weighting
in the
the Citi
Citi Pool
Pool will
will be
weighting for
for financial
financial instruments
instruments in
be
20%.
20%.

BofA
from the
the BofA
BofA Pool.
BofA will
willretain
retainthe
theincome
income stream
stream from
Pool.
Risk
weighting for
for the
financial instruments
in the
Risk weighting
the financial
instruments in
the
BofA
BofA Pool
Pool will
willbe
be 20%.
20%.

Dividends:
Dividends:

Citi
in
Citi is
is prohibited
prohibited from
from paying
paying common
common stock
stock dividends
dividends in
excess
of $0.01
$0.01 per
per quarter
quarter for
for three
excess of
per share
share per
three years
years
without
USGwill
will
without USG
USG consent.
consent. In
In granting
granting consent,
consent, USG
consider
the ability
ability to
common stock
stock offering
offering
consider the
to complete
complete a
a common
of
of appropriate
appropriate size.
size.

BofA
BofA is
is prohibited
prohibited from
from paying
paying common
common stock
stock
dividends
of $.01
per quarter
quarter for
for
dividends in
in excess
excess of
$.01 per
per share
share per
three
years without
without USG
USG consent.
consent. In
three years
In granting
granting consent,
consent,
USG
will consider
USG will
consider the
the ability
abilityto
tocomplete
complete aa common
common
stock
offering of
stock offering
of appropriate
appropriate size.
size.

Executive
Executive
Compensation:
Compensation:

Citi
plan,
Citi must
must submit
submit an
an executive
executive compensation
compensation plan,
including
that rewards
rewards long-term
long-term performance
including bonuses,
bonuses, that
performance
and
profitability, with
for
and profitability,
withappropriate
appropriate limitations,
limitations, to,
to, and
and for
approval
approval by,
by, the
the USG.
USG.

BofA
BofA must
must submit
submit an
an executive
executive compensation
compensation plan,
plan,
including
that rewards
rewards long-term
long-term
including bonuses,
bonuses, that
performance
andprofitability,
profitability, with
performance and
with appropriate
appropriate
limitations,
limitations, to,
to,and
and for
forapproval
approval by,
by, USG.
USG. Executive
Executive
compensation
requirements will
will be
with the
compensation requirements
be consistent
consistent with
the
terms
of the
terms of
the preferred
preferred stock
stock purchase
purchase agreement
agreement
between
BofA and
between BofA
and USG.
USG.

Corporate
Corporate
Governance:
Governance:

Other
specified.
Other matters
matters as
as specified.

Other
as specified,
specified, consistent
consistent with
with the
terms of
of
Other matters
matters as
the terms
the
preferred stock
agreement between
betweenBofA
BofA
the preferred
stock purchase
purchase agreement
and
and USG.10
USG.10

10
Thepreferred
preferredstock
stockpurchase
purchase
agreement
available
http://idea.sec.gov/Archives/edgar/data/70858/000119312509009753/dex101.htm.
10 The
agreement
is is
available
at at
http://idea.sec.gov/Archives/edgar/data/70858/000119312509009753/dex101.htm.
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Impact
Impact of
of the
the Program
Program
Despite
its challenges,
challenges, the
theProgram
Programcan
canbe
bebeneficial
beneficialtotothe
theparticipating
participatinginstitution,
institution, as
as well
well as
as the
thetaxpayer.
taxpayer. In
In
Despite its
exchange
for aa premium
premium payment,
payment, aa financial
financial institution
the guarantee
guaranteewill
will receive
benefits of
of
exchange for
institutionthat
thatpurchases
purchases the
receive the
the benefits
the
original payment
financial instrument
it easier
for aa
the original
payment stream
stream on
on a
a financial
instrument that
that is
is aa troubled
troubled asset.
asset. AAguarantee
guarantee makes
makes it
easier for
financial
financial institution
institutionto
tohold
holdtroubled
troubledassets
assets to
to maturity.
maturity. The
Themark-to-market
mark-to-marketeffects
effectsofofdeclines
declinesin
inmarket
market values
values
will
be
mitigated
once
the
guarantee
level
is
hit,
easing
pressure
to
sell
as
a
means
of
avoiding
the
risk
of future
future
will be mitigated once the guarantee level is hit, easing pressure to sell as a means of avoiding the risk of
markdowns.
widely reported,
currently significantly
markdowns. If,
If,as
ashas
has been
been widely
reported, market
market values
values currently
significantlyunderstate
understate the
the true
true economic
economic
value
of
certain
assets,
a
guarantee
that
facilitates
holding
those
assets
to
maturity
provides
significant
benefit.
value of certain assets, a guarantee that facilitates holding those assets to maturity provides significant benefit.
Additionally,
Additionally,the
thebalance
balancesheet
sheet benefits
benefits may
may be
be significant.
significant.Troubled
Troubledassets
assetsunder
underthe
theProgram
Programare
areassigned
assigned aa
20%
risk-weighting, reducing
capital burden.
burden. Longer
to
20% risk-weighting,
reducingthe
the associated
associated capital
Longer term,
term, ififaaguaranteed
guaranteed troubled
troubledasset
asset starts
starts to
perform,
perform, the
the financial
financial institution
institutionwould
wouldreceive
receivethe
thebenefit
benefitof
ofholding
holdingaahealthier
healthierasset.
asset.

Finally,
Finally, the
the financial
financialinstitution
institutionretains
retainsmanagement
managementofofthe
thetroubled
troubledassets
assets in
in the
the Program,
Program, enhancing
enhancing the
the
likelihood
of
efficient
decision-making.
If
held
by
Treasury,
a
new
portfolio
manager
would
be
for
likelihood of efficient decision-making. If held by Treasury, a new portfolio manager would be responsible
responsible for
managing
a
diverse
and
new
pool
of
troubled
assets.
The
financial
institution
maintaining
ownership
retains
managing a diverse and new pool of troubled assets. The financial institution maintaining ownership retains
direct
direct economic
economic incentive
incentive to
to maximize
maximizethe
thevalue
valueof
ofthe
thetroubled
troubledassets
assets given
given its
its ongoing
ongoing exposure.
exposure.

A
key disadvantage
to be
becarefully
carefully considered
consideredisisthe
therequirement
requirementthat
thatparticipating
participatinginstitutions
institutions comply
comply with
with
A key
disadvantage to
Treasury’s
executive compensation
compensationrestrictions,
restrictions,which
which continue
continueto
toevolve.
evolve. Participation
compliance with
with
Treasury’s executive
Participation requires
requires compliance
executive
rules, corporate
corporate governance
governance restrictions,
restrictions, mortgage
mortgage modification
modification plans
executive compensation
compensation rules,
plansand
and asset
asset
management
guidelines.
management guidelines.

Conclusion
Conclusion
Readers
of the
theextensive
extensivecomments
commentsTreasury
Treasuryreceived
receivedfollowing
followingits
itsrequest
requestfor
forinput
inputininOctober
Octoberwill
will quickly
quickly note
Readers of
note
the
operational challenges
challenges of
of establishing
establishing aa broad-based
broad-basedguarantee
guaranteeprogram.
program.Given
Given the
the criticisms
criticisms of
of the
Capital
the operational
the Capital
Purchase
Program, Treasury
Treasury benefited
benefited from
from having
having the
alternative available
available when
when it
it needed
to provide
provide
Purchase Program,
the guarantee
guarantee alternative
needed to
additional
relief
to
two
systemically
significant
institutions.
Although
there
are
no
plans
to
use
the
Program
additional relief to two systemically significant institutions. Although there are no plans to use the Program
broadly,
funds allocated
allocated to
to Treasury
Treasury under
under the
the Act
Act are
are being
being quickly
quickly depleted,
depleted, we
we expect
expect Treasury
Treasurywill
will
broadly, and
and funds
leverage
the Program
Program ifif the
leverage the
the need
need arises.
arises.
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Because
of the
thegenerality
generality of
of this
this update,
update,the
theinformation
information provided
provided herein
herein may
may not
not be
be applicable
applicable in
in all
all situations
Because of
situations and
and should
should
not
be
acted
upon
without
specific
legal
advice
based
on
particular
situations.
not be acted upon without specific legal advice based on particular situations.
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