IN THE CIRCUIT COURT OF THE 18th JUDICIAL CIRCUIT

DUPAGE COUNTY, ILLINOIS

DANA F. KELLERMAN,


)







)




Plaintiff,

)







)

v.





)
No.  08 L 298







)

TOMAS BARTOS and


)

DANUTA WOLNY,



)
Judge Culliton






)
Rm. 2020



Defendants.

)

DEFENDANT’S MOTION TO TRANSFER VENUE UNDER THE DOCTRINE OF FORUM NON CONVENIENS

NOW COMES the Defendant, Tomas Bartos, through his attorneys, the Law Offices of Burton A. Brown, and in support of his Motion to Transfer Venue under the doctrine of forum non conveniens, states the following:


1.
Plaintiff DANA F. KELLERMAN (“Plaintiff”) filed the above-captioned Complaint on March 13, 2008.  A copy of the Complaint (hereinafter referred to as “the DuPage County Complaint”) is attached hereto as Exhibit A.


2.
The DuPage County Complaint contains two counts.  Although the first count is untitled, it appears to be a count for fraudulent misrepresentation against Bartos.  Count II appears to be a count for breach of a fiduciary duty against Defendant DANUTA WOLNY.  


3.
The allegations contained in the DuPage County Complaint are based upon transactions and occurrences which allegedly took place in connection with certain real property commonly known as 1431 North Mohawk Street, Chicago, Illinois, located in Cook County, Illinois.  See paragraph 1 of Exhibit A.  Virtually all of the transactions and occurrences as alleged in Plaintiff’s Complaint are based in Cook County, Illinois.  

4.
In fact, on March 28, 2008, Plaintiff filed a cause of action styled “Complaint to Impose a Constructive Trust on the Property Located at 1431 North Mohawk Street, Chicago, Illinois” in the Circuit Court of Cook County, Illinois.  (Hereinafter referred to as “the Cook County Complaint” and attached hereto as Exhibit B.)

5.
The Cook County Complaint is based on the same allegations as the DuPage County Complaint, involves the same parties, and stems from the same transactions and occurrences as alleged in the DuPage County Complaint.  Moreover, the imposition of a constructive trust (the relief sought in the Cook County Complaint) will require the same proofs as will be required to establish liability of the Defendants in the DuPage County action.
6.
Defendant DANUTA WOLNY resides in DuPage County; however, her office is located in Cook County.

7.
Bartos resides in DuPage County.

8.
Significantly, the Plaintiff, Kellerman, resides in Cook County.

9.
Under the doctrine of forum non conveniens, a court may decline to exercise jurisdiction whenever, after balancing all factors essential to the trial of a particular case, it appears that the case may be more conveniently tried in another forum.  Moore v. Chicago & N.W. Transp. Co., 99 Ill. 2d 73, 76 (1983).  The more convenient forum for all parties is Cook County, which is the “forum with a greater connection to the parties and the occurrence,” Foster v. Chicago & N.W. Transp. Co., 102 Ill. 2d 378, 383 (1984), where trial would “better serve the ends of justice.”  Vinson v. Allstate, 144 Ill. 2d 306, 309 (1991). 

10.
Illinois courts may transfer lawsuits from one Illinois county to another when venue in the first county is inconvenient to the defendants and all parties. Bland v. Norfolk & Western Ry., 116 Ill. 2d 217, 223 (1987).  This does not require that the case be dismissed; merely that it be transferred to the more convenient forum.  Id.  
11.
In deciding whether the doctrine applies, a court must balance private interest factors affecting the convenience of the litigants and public interest factors affecting the administration of the courts. Id. at 223-24.  The trial court does not weigh the private interest factors against the public interest factors; rather, the trial court must evaluate the total circumstances of the case in determining whether the balance of factors strongly favors transfer. Gridley v. State Farm Mut. Auto. Ins. Co., 217 Ill. 2d 158, 169 (2005).

12.
Factors to be considered relative to the private interests of the litigants include the “relative ease of access to sources of proof; availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing witnesses; possibility of view of premises, if view would be appropriate to the action; and all other practical problems that make trial of a case easy, expeditious and inexpensive.”  Id. at 170.
13.
Public factors to be considered include the administrative difficulties flowing from court congestion; “a local interest in having localized controversies decided at home”; and the unfairness of burdening citizens in an unrelated forum with jury duty.  Id.; People ex rel. Compagnie Nationale Air France v. Giliberto, 74 Ill. 2d 90, 110-11 (1978).
14.
In the instant case, the private interest factors strongly favor transfer to Cook County.  To wit:

(a)
Relative Ease of Access to Sources of Proof.

15.
This factor weighs in favor of transfer to Cook County because Plaintiff’s allegations contained in the DuPage County Complaint are based upon transactions and occurrences which allegedly took place in connection with the property located at 1431 North Mohawk Street, Chicago, Illinois.  See paragraph 1 of Exhibit A.  Therefore, the sources of proof will be based in Cook County.  
16.
Indeed, Plaintiff has already issued a subpoena to the mortgage provider, Washington Mutual Bank FA, on 70 West Madison St. in Chicago, Cook County, Illinois.  Further highlighting that most documentary evidence will be located in Chicago, Plaintiff’s Subpoena for the deposition of Washington Mutual Bank specifies the deponent Bank to produce

The entire loan file on the mortgage given by Washington Mutual Bank FA to Tomas Bartos . . . regarding the real property . . . commonly known as 1429-31 North Mohawk Street, Chicago, Illinois 60610, including, but not limited to, documents prior and after said dates.

17.
In addition, Plaintiff has issued a subpoena to a second bank in Chicago: Lakeside Bank, at 55 West Wacker Drive.  This subpoena also specifies that the Bank produce 

Any and all records and documents including, but not limited to, transaction memoranda, written correspondence and records of disbursements and receipt of moneys and/or other consideration between Lakeside Bank and 1429-31 North Mohawk, LLC . . . regarding the property . . . commonly known as 1429-31 North Mohawk Street, Chicago, Illinois 60610.

These subpoenas for documents illustrate how localized the sources of proof are to Cook County, the situs for all operative events alleged in the two complaints.  It follows that if the documents are located in Cook County, the majority of witnesses will be as well.  Thus, the “sources of proof” factor weighs strongly in favor of transfer to Cook County.


(b)
Availability of Compulsory Witnesses

18.
As stated above, the location of occurrence witnesses will likely be in Chicago; it can already be seen that the two banks involved are located in Chicago.  As discovery proceeds, it will be more convenient for said witnesses to appear at a single forum, rather than two separate forums.  The availability of compulsory process in Cook County will also allow such witnesses to be compelled to testify, whereas DuPage County could not compel witnesses in Cook County to testify.  Accordingly, this factor weighs in favor of transfer also.
(c)
Possibility of View of the Premises
19.
As stated above, the premises at issue are located at 1429-31 North Mohawk Street, Chicago, Illinois 60610, thus favoring the Cook County forum, should any view be deemed necessary.
(d)
All Other Factors that Make Trial of a Case Easy, Expeditious and Inexpensive
20.
Defendant’s attorneys are located in Chicago, and Defendant DANUTA WOLNY’s attorney is located in Northbrook, which is closer to Chicago than to Wheaton (42 miles to Wheaton versus 24 miles to Chicago).  Illinois courts have held that even 30 additional miles of travel to an adjacent county would involve extra expense and inconvenience that should not be imposed on a party.  Washington v. Illinois Power Co., 144 Ill. 2d 395, 402 (1991).  Given that the Cook County constructive trust suit will require travel to Cook County, the parties should not have to incur the additional cost of traveling to Wheaton when both claims may be consolidated together into one action so that trial may be more “easy, expeditious, and inexpensive.”  Gridley, 217 Ill. 2d at 169.

21.
Moreover, given the commonality of the parties and the issues presented by the Cook County and DuPage actions, it is in the parties’ best interest that the matters be consolidated pursuant to 735 ILCS 5/2-1006, at least for purposes of discovery, if not for trial.  This can only occur if the DuPage County action is transferred to Cook County, as the DuPage County court has no jurisdiction over the res which is the subject of the dispute between the parties.  See Horn v. Rincker, 84 Ill. 2d 139, 150-151 (1981) (where plaintiff filed three separate suits in three separate counties, and all actions arose out of a single accident; held—motion to transfer venue should have been granted and actions consolidated, as multiple suits would frustrate the efficient administration of justice, waste judicial effort, and avoid multiple deposing of the same witnesses; entire litigation was best under supervision of one court).
22.
The public interest factors also weigh in favor of transfer to Cook County.  To wit:

(a)
Court Congestion
23.
It is important to consider the presence or absence of congestion of court dockets as a factor of public concern.  Bland v. Norfolk & Western Ry., 116 Ill. 2d 217, 229 (1987).  However, the public interest requires that causes that are without significant factual connections to particular forums be transferred to convenient forums to ensure that those jurisdictions are not unfairly burdened with litigation in which they have no interest or connection.  Id. at 229. This is because “[t]here is a local interest in having localized controversies decided at home,” Jones v. Searle Laboratories, 93 Ill. 2d 366, 373 (1982), and because of the expressed desire of Illinois courts that the forum include the place of the injury.  See, e.g., Gridley v. State Farm Mut. Auto. Ins. Co., 217 Ill. 2d 158, 175 (2005).

(b)
Localized Interest in Deciding Localized Controversies at Home
24.
Defendant Bartos is subject to venue in DuPage County solely because he resides there.  Plaintiff does not allege that any of the events leading to this action took place there.  Thus, the citizens of DuPage County would be unfairly burdened by trying the instant litigation there, as it would occupy scarce judicial resources and taxpayer dollars to litigate this case which has only a tenuous connection to DuPage County, but is in reality based upon facts alleged to occur in Cook County.  See Jones, 93 Ill. 2d at 373 (“[t]here is a local interest in having localized controversies decided at home”); Gridley, 217 Ill. 2d at 175 (2005) (dismissing case on forum non conveniens grounds where injury did not take place in forum).

(c)
Avoiding Piecemeal Litigation
25.
Further, it is preferable to have a case heard in a place where all claims can be tried at once instead of in a piecemeal manner. McClain v. Illinois Central Gulf R.R., 121 Ill. 2d 278, 291 (1988).  Here, since Plaintiff has filed the Constructive Trust action in Cook County, and the Fraud action in DuPage County, and since both actions stem from the same core of alleged facts, it would result in piecemeal litigation and needless extra expense to try the two cases separately in two different forums.  Transferring the case to Cook County will prevent piecemeal litigation, and will save court time and attorney fees by requiring the parties to litigate the matters at the same time.  See Cook v. General Elec. Co., 146 Ill. 2d 548, 555 (1992); McClain, 121 Ill. 2d at 291 (“all claims can be tried at once instead of in a piecemeal manner, which would serve both private and public interests”); Horn v. Rincker, 84 Ill. 2d 139, 150-151 (1981) (where multiple actions were filed in multiple counties, stemming from same incident, cases were best consolidated and transferred to single venue to avoid piecemeal litigation and needless expense).

(d)
Preventing Plaintiff from Forum Shopping
26.
When the plaintiff is foreign to the chosen forum and the action that gives rise to the litigation did not occur in the chosen forum, it is no longer reasonable to assume the chosen forum is convenient.  Instead, it is reasonable to conclude that the plaintiff engaged in forum shopping to suit his or her individual interests, a strategy contrary to the purposes behind the venue rules. Dawdy v. Union Pacific R.R., 207 Ill. 2d 167, 174-75 (2003).  
27.
When the plaintiff elects to sue outside of its home forum, a court may more readily decline to exercise jurisdiction.  Bland v. Norfolk & Western Ry., 116 Ill. 2d 217, 228 (1987).

28.
Upon information and belief, Plaintiff DANA KELLERMAN resides at 5621 North Kenmore Avenue, Chicago, Illinois 60660, in Cook County.  As a resident of Cook County, Plaintiff is thus foreign to the forum in which the action was commenced, and actually resides in the forum in which the facts giving rise to the action allegedly took place.

29.
Hence, it is reasonable to conclude that Plaintiff is engaging in impermissible forum shopping, as he is foreign to the forum in which the action commenced, and as he actually resides in the forum in which the transaction or occurrence allegedly took place.  Such forum shopping should not be countenanced by this Court.

30.
It can thus be seen that Cook County has a far greater connection to the parties and the incident complained of than DuPage County, Foster v. Chicago & North Western Transportation Co., 102 Ill. 2d 378, 385 (1984), and that the filing of this lawsuit in DuPage County imposes an additional and unwarranted burden on the judicial system and taxpayers of DuPage County.  Espinosa v. Norfolk & Western Ry., 86 Ill. 2d 111, 121 (1981).
31.
Defendant DANUTA WOLNY joins in this motion to transfer venue.

WHEREFORE, this defendant, TOMAS BARTOS, prays that this court decline to entertain jurisdiction in this cause and that it enter an order transferring this cause to the Circuit Court of Cook County, Illinois, at plaintiff’s costs, and consolidate DuPage County case 08 L 298 with Cook County case 08 CH 11813, and award it any other relief that is reasonable and just under the circumstances.

Respectfully Submitted,







LAW OFFICES OF BURTON A. BROWN







____________________________________







One of Its Attorneys

Law Offices of Burton A. Brown

Burton A. Brown

Babak Bakhtiari
205 W. Wacker Drive, Suite 922

Chicago, Illinois 60606

312-236-5582

Atty. No. 9725
VERIFICATION


Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the undersigned certifies that the statements set forth in this instrument are true and correct, except as to matters therein stated to be on information and belief and as to such matters the undersigned certifies as aforesaid that he verily believes the same to be true.
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Tomas Bartos
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