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No Restraint: ECJ Ruling Spells the End of Anti-suit 
Injunctions

The recent Judgment of the European Court of Justice (ECJ) in Allianz SpA (formerly 
Riunione Adriatica Di Sicurta SpA) and Others v West Tankers Inc. (Case C-185/07) 
means that English courts are now unable to restrain court proceedings commenced 
in other EU Member States in breach of an arbitration clause.

Anti-suit Injunctions
The power of English courts to stop compet-
ing European proceedings through the issu-
ing of anti-suit injunctions had already been 
curtailed by the ECJ in Turner v Grovit (Case 
C-159/02). In that case, a party to proceed-
ings pending before an English court was 
restrained from commencing or continuing 
proceedings before the courts of another 
Member State because of an exclusive juris-
diction clause. However, the ECJ held that the 
Brussels Convention, which governs jurisdic-
tion within the EU, precludes anti-suit injunc-
tions against the court of another European 
Member State. The courts first seised of the 
matter had jurisdiction to determine the 
appropriate jurisdiction.  

Nonetheless, English courts were still 
willing to issue anti-suit injunctions in sup-
port of arbitration in London on the ground 
that under Article 1(2)(d) of EC Regulation 
44/2001 (the Brussels Regulation), the Brus-
sels Regulation did not apply to arbitration. 

The Facts

The litigation in West Tankers arose out 
of the collision of a vessel, owned by West 
Tankers Inc. and chartered to Erg Petroli 
SpA, with a jetty owned by Erg Petroli in Syr-
acuse, Italy. The charterparty was governed 
by English law and contained an arbitration 
agreement providing that all disputes aris-
ing from the contract were to be dealt with 
by arbitration in London. 

Erg Petroli made claims on various insur-
ances and then commenced arbitration 
in London against West Tankers. In 2003, 
Erg Petroli’s insurers, exercising rights of 

subrogation, commenced proceedings in 
a tort against West Tankers in Syracuse for 
reimbursement of the amounts they had 
paid out. The Italian courts had jurisdic-
tion for that claim under Article 5(3) of the 
Brussels Regulation, as proceedings in tort 
may be brought in the courts of the Member 
State where the harmful event occurred.

In September 2004, West Tankers 
applied for an injunction from the English 
court to restrain the insurers from taking any 
further steps in the Italian proceedings on 
the grounds that they were in breach of the 
arbitration agreement. The injunction was 
granted by the High Court which confirmed 
that, by claiming a right of subrogation under 
the contract, the insurers were also bound 
by the arbitration clause. On appeal by the 
insurers, the case was sent directly to the 
House of Lords. The Lords, in turn, referred 
the following question to the ECJ:

“Is it consistent with Regulation (EC) 
44/2001 for a court of a member 
state to make an order to restrain a 
person from commencing or continu-
ing proceedings in another member 
state on the ground that such pro-
ceedings are in breach of an arbitra-
tion agreement?”
Lord Hoffman, in order ‘to assist’ the ECJ, 

gave the opinion that anti-suit injunctions 
should be permitted. He relied on Article 
1(2)(d) of the Brussels Regulation (which 
provides that the Brussels Regulation does 
not apply to arbitration) and argued that 
this exception extended to proceedings 
which have arbitration as their subject-
matter. He said anti-suit injunctions were to 
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protect the contractual right to have a 
dispute determined by arbitration, and 
therefore fell outside the Brussels Reg-
ulation and could not be inconsistent 
with its provisions. He added that Lon-
don could be placed at a disadvantage 
when compared to other international 
seats of arbitration were it no longer 
able to issue anti-suit injunctions. 

The ECJ received observations on 
the matter from both parties to the 
main proceedings, the French and UK 
Governments and the EC Commission. 

Ruling of the ECJ

The Judgment handed down by the ECJ 
supported Advocate General Juliane 
Kokott’s interpretation of the issue. The 
ECJ stated that the key point when try-
ing to establish the application of the 
Brussels Regulation was to make “ref-
erence … solely to the subject-matter of 
the proceedings.” Applying this prin-
ciple to the current proceedings, the 
ECJ determined that the subject matter 
was the tort claim and such a claim 
came within the scope of the Brussels 
Regulation.

The ECJ stated that anti-suit injunc-
tions were contrary to the general rule, 
established by ECJ case law relating 
to the Brussels Regulation, that every 
court, once seised, should have the 
opportunity to determine its own juris-
diction. The ECJ continued that the 
Brussels Regulation did not permit any 

court in a Member State to review the 
jurisdiction of another court. It also 
ruled that an attempt to initiate an 
anti-suit injunction undermined the 
trust that Member States had for one 
another’s legal systems and judicial 
institutions.

The ECJ also emphasised the risk 
that an anti-suit injunction would pre-
vent a proper inspection by the court 
first seised of a claim that the relevant 
arbitration agreement was void, inoper-
ative or incapable of being performed. 
Without a court examining such pre-
liminary issues, a party might lose its 
judicial protection.

In relation to the application of the 
New York Convention, the ECJ decided 
that Article II(3) supported its ruling. 
This Article states that the court of a 
contracting state, once seised of an 
action where the parties have an arbi-
tration agreement, shall, at the request 
of one of the parties, refer the parties 
to arbitration unless the agreement is 
void, inoperative or incapable of being 
performed.

Conclusion 

The ECJ ruling means that London has 
lost a useful weapon in its arbitral 
armoury. The ability to avoid these 
sorts of jurisdictional issues by obtain-
ing anti-suit injunctions was promoted 
as one of the perks of choosing arbitra-
tion. English courts will now be unable 
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to stop a party from intentionally creat-
ing delay by issuing court proceedings 
in another Member State in breach of 
an arbitration agreement. However, 
English courts will still be able to grant 
anti-suit injunctions to restrain pro-
ceedings outside the EU and Lugano 
countries (Switzerland, Iceland and 
Norway). Although other factors, not 
least location, language and neutral-
ity, might usually be more important 
considerations when parties are decid-
ing on an arbitration venue, the local 
courts’ ability to issue anti-suit injunc-
tions was certainly a factor to take into 
account. 

The impact of the ruling, however, 
may not be as severe as it may first 
appear. It does not mean that court 
proceedings in other Member States 
cannot be stopped, but that it will be for 
that Member State’s courts to consider 
the validity of the arbitration agreement 
in question. In those circumstances, it 
would be advisable for any party to a 
contract with an arbitration clause stip-
ulating a seat of arbitration in Europe 
to review the validity of that arbitration 
agreement under the laws of each of 
the (possibly many) European jurisdic-
tions connected to that contract.

This briefing note is an update of an 
article written by Antony Woodhouse 
and Stephen Ixer of our Insurance & 
Reinsurance Department.
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