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INTRODUCTION
INTRODUCTION
On April
April 1,
content of
of lawyer
1,2009,
2009, sweeping
sweeping new
new regulations on the content

communications
will go into effect in Louisiana.
Louisiana. For
communications will
Forthe
thefirst
firsttime
timeunder
underthese
these new
rules, Louisiana will
will specifically
specificallyregulate
regulatecommunications
communicationsmade
made by
by attorneys
attorneys on
on the
Internet.
The
proposed regulations,
regulations, however,
however, lack
lack an
understanding of
of how
how attorneys
The proposed
an understanding
attorneys

communicate
not tailored
tailored to
interest in
in correcting
correcting a
problem
communicate online,
online, and
and are
are not
to any
any state
state interest
a problem

with
with Internet
Internet advertisements.
advertisements.
Despite
and unique
unique medium,
medium, the
rules subject
Despite the
the Internet
Internet being
being aa separate
separate and
the rules
subject

attorney
communications” to
attorney “computer-accessed
“computer-accessed communications”
to advertising
advertising regulations
regulations that
that are
are

identical
identical in
inform,
form,substance
substance and
and effect,
effect, to
to communications
communications made
made by
by attorneys
attorneys on
on

television, radio and
and in
in print.
Although
Although it’s
it’sclear
clear from
fromFirst
FirstAmendment
Amendmentjurisprudence
jurisprudence that
that those
those restricting
speech
faceaaheavy
heavyburden
burdenofofdemonstrating
demonstrating–- with
with actual
actual evidence
evidence –- that
speech face
that the
the purported
purported
harms
it seeks
to address
addressare
arereal
realand
andits
itschosen
chosenrestraints
restraintswill
willin
in fact
fact substantially
substantially
harms it
seeks to
alleviate
Louisiana Supreme
related to
to
alleviate those
those harms,
harms, the
the Louisiana
Supreme Court
Court adopted
adopted the
the amendments
amendments related

“computer-accessed
communications” without
without articulating
“computer-accessed communications”
articulatingthe
theinterests
interests the
the rules
rules are
are
supposed
to serve,
serve, much
much less
less relying
relying on
supposed to
on evidence
evidence that
that the
the rules
rulesare
are necessary
necessary and
and

effective
effective to
to serve
serve those
those interests.
interests.

Louisiana’s
Louisiana’s motivation
motivationfor
forthe
theamendments
amendments at
at controversy
controversy seem
seem to relate
relate to its

belief that lawyer advertising has
hasbecome
become“undignified.”
“undignified.” Notwithstanding
Notwithstanding the
the
constitutional problems of this justification,
justification,ininevery
everyinstance
instance Louisiana
Louisiana has
has reviewed

3

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=b0f79fd3-c4f9-4682-b43d-755d84d7181c

television and print
print lawyer
lawyer advertisements
advertisements to support its belief,
belief, and
and throughout the
drafting
has not
not once
once considered
considered“advertisements”
“advertisements” by lawyers on
drafting process
process has
on the
the Internet.
Moreover,
Moreover, the
the rules
rules are
are too
too vague
vague to
to give
give adequate
adequate guidance to lawyers and
and

disciplinary
are overbroad,
overbroad,which
whichwill
will inevitably lead to a broad
broad chilling
chilling
disciplinary authorities,
authorities, and are
effect
effect on
on commercial
commercial and
and non-commercial
non-commercial speech.
speech.

Plaintiffs
Plaintiffs are
are entitled
entitled to
to summary
summary judgment
judgment on
on the
the ground that the rules violate
the
First and
Fourteenth Amendments
Amendments to
to the
the United
United States
Constitution.
the First
and Fourteenth
States Constitution.

BACKGROUND
BACKGROUND AND
AND FACTS
FACTS

Procedural Background and Incorporating
Incorporating Public
Public Citizen’s
Citizen’s Motion
Motionby
byReference
Reference
The instant action was
was filed
filed with
with this
this Court
Court on
on November
November 24,
24, 2008,
2008, and
and

consolidated
with the Master
Master Docket
Docket on
on January
January5,5,2009.
2009. The “master docket,”
consolidated with
containing a suit against
against the
the Defendants
Defendantsherein
hereinby
byWilliam
William Gee,
Gee, Morris
Morris Bart and Public

Citizen, Inc., is hereinafter referred to as
as the
the“Public
“Public Citizen”
Citizen” matter.
The
Public Citizen
of law
The Public
Citizenmatter
matterand
and this
this matter
matter have
have common
common issues
issues of
law and
and fact,
fact, as
as
both
seek to
to declare
declare the
the new
new Louisiana
Louisiana attorney
attorney advertising
advertising regulations
regulations
both suits
suits seek
unconstitutional,
supported by
by aa legitimate
legitimate
unconstitutional, and
and both
both suits
suits aver
aver that
that (a)
(a) the
the rules
rules are
are not supported
state
interest; (b)
or
state interest;
(b) the
the state
state does
does not
not have
have evidence
evidence that
that the
the amended
amended rules
rules are
are necessary
necessary or

effective;
are unconstitutionally
unconstitutionally
effective; (c)
(c) the
the rules are not narrowly drawn;
drawn; and (d) the rules are
vague.
vague.

In the interests
interests of
of judicial
judicial economy,
economy, in
in support
support of
of its
its Motion
Motion for
for Summary
Judgment,
thePlaintiffs
Plaintiffs herein
herein cite
cite Public
Public Citizen’s
Citizen’s Memorandum in Support of its
Judgment, the

4
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Motion
Motionfor
forSummary
SummaryJudgment,
Judgment,and
andits
itsenclosed
enclosed declarations,
declarations, appendixes
appendixes and exhibits,

filed
and incorporate
incorporate itit by
filed on
on February
February 17,
17, 2009, as Document No. 42 through 42-54, and
reference.
reference.

Throughout this Memorandum, the Plaintiffs
Plaintiffs will
willdiscuss
discussthe
the features
features that

differentiate its complaint from
from the
the Public Citizen
Citizen matter.
matter.

Louisiana’s Restrictions on Lawyer Communications Made On
On The
The Internet
Internet
As discussed
by the
the Public
Public Citizen
Citizen Motion
Motion for
discussed by
for Summary
Summary Judgment,
Judgment, the Louisiana
Supreme
Court has
has promulgated
promulgated amendments
amendmentsto
toRule
Rule77of
of the
the Louisiana
Louisiana Attorney
Attorney Rules
Supreme Court
Rules

of Professional Conduct, currently scheduled
to take
take effect
effect on
on April
April 1,
scheduled to
1, 2009 (hereinafter

“Amended Rules”).
Among
the Amended
Amended Rules
Rules add
add aaprovision
provision identified
identified therein
Among other
other changes,
changes, the
therein as
as

Rule 7.6, which purport to regulate
“computer-assessedcommunications.”
communications.” The text of
regulate “computer-assessed
Rule 7.6 provides as
as follows:
follows:

Rule 7.6 Computer-Assessed
Computer-Assessed Communications
Communications

(a)
ForFor
purposes
of these
Rules,
“computer-accessed
(a) Definition.
Definition.
purposes
of these
Rules,
“computer-accessed
communications”
are
defined
as
information
regarding
communications” are defined as
regarding aa
lawyer or law
law firm’s
firm’sservices
services that
that isis read,
read, viewed
viewed or
or heard
heard
directly
through
the
use
of
a
computer.
Computer-accessed
directly through the use of a
Computer-accessed
communications
including, but
but are
are not
not limited to, Internet
communications including,
Internet
presences
suchas
ashome
homepages
pagesororWorld
World Wide
Wide Web sites,
presences such
sites,
unsolicited
communications,
and and
unsolicited electronic
electronicmailmail
communications,
information
lawyer’s or
or law firm’s
information concerning
concerning aa lawyer’s
firm’s services
services
that
appear
on
World
Wide
Web
search
engine
screens
that appear on World Wide Web search engine screens and
and
elsewhere.
elsewhere.
(b) Internet
Presence.
World
Wide
Web
sites
and
Internet
Presence.AllAll
World
Wide
Web
sites
andhome
homepages
pages
accessed
via the
the Internet
Internet that are
accessed via
are controlled, sponsored,
sponsored, or
authorized
by aa lawyer
firmfirm
andand
that that
contain
authorized by
lawyerororlaw
law
contain
information
authorizedby
by aa lawyer
lawyer or
or law
law firm and
information authorized
and that
that
contain
information concerning
concerningthe
thelawyer’s
lawyer’sor
or law
law firm’s
firm’s
contain information
services:
services:
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(c)

(d)

1) Shall
which
thethe
lawyer
or or
Shalldisclose
discloseallalljurisdictions
jurisdictionsin in
which
lawyer
members
of
the
law
firm
are
licensed
to
practice
law;
members of the law firm are
2) Shall
Shalldisclose
discloseone
one or
or more
more bona
bona fide office location(s)
location(s) of
the
lawyer
or
law
firm
or,
in
the
absence
of
aa bona
the lawyer or
firm or, in the absence
bona fide
office, the city or
or town
town of
of the
the lawyer’s
lawyer’s primary
primary registration
registration
statement
address,
in
accordance
with
subdivision
(a)(2) of
statement address, in accordance with subdivision (a)(2)
Rule
Rule 7.2;
7.2; and
and
3) Are
Areconsidered
consideredtotobe
beinformation
informationprovided
providedupon
uponrequest
request
and, therefore, are
are otherwise governed by the requirements
requirements
of Rule 7.9
Electronic Mail
MailCommunications.
Communications. AAlawyer
lawyershall
shallnot
notsend,
send, or
knowingly permit
permit to
to be
be sent,
sent, on the lawyer’s behalf or on
behalf of the
the lawyer’s
lawyer’s firm
firmororpartner,
partner,an
anassociate,
associate, or any
other
lawyer affiliated
affiliated with the lawyer or the
the lawyer’s
lawyer’s firm,
firm,
other lawyer
an
unsolicited
electronic
mail
communication
directly
an unsolicited electronic
communication directly or
indirectly
for for
the the
purpose
of of
indirectly to
toa aprospective
prospectiveclient
client
purpose
obtaining professional employment
employment unless:
unless:
1) The
The requirements
requirementsof subdivisions
of subdivisions (b)(1),
(b)(2)(A), (b)(2)(B)(i), (b)(2)(C), (b)(2)(D),
(b)(2)(E)
(b)(2)(E) and
and (b)(2)(F)
(b)(2)(F) of
of Rule
Rule 7.4
7.4 are
are met;
2) The
Thecommunication
communication discloses
discloses one or more
more bona
bona
fide office
location(s)
of
the
lawyer
or
lawyers
office location(s) of the lawyer or lawyers
who will
willactually
actuallyperform
performthe
theservices
services advertised
advertised
or, in the
absence
of
a
bona
fide
office,
the city
city or
the absence of a bona fide office, the
town
lawyer’s
primary
registration
town ofofthethe
lawyer’s
primary
registration
statement
address,in
in accordance
accordancewith
with subdivision
subdivision
statement address,
(a)(2) or Rule 7.2; and
3) The
thethe
communication
states
The subject
subject line
lineof of
communication
states
“LEGAL
“LEGAL ADVERTISEMENT.”
ADVERTISEMENT.”
Advertisements.
All
All computer-accessed
computer-accessed communications
communications
concerning
a
lawyer’s
or
law
firm’s
services,
concerning a lawyer’s or
firm’s services, other
other than
than
those
subject to
to subdivisions
subdivisions (b)
(b) and
and (c)
(c) of this
those subject
this Rule,
Rule, are
are
subject
to
the
requirements
of
Rule
7.2.
subject to the requirements of Rule 7.2.

Unlike
Amended Rules
Rules for
for the
Unlike the
the pre-amended
pre-amended rules,
rules, the
the Amended
the first
first time
timeseparate
separate

“computer-accessed
communications” from other types of attorney communication,
“computer-accessed communications”
communication, and
and

attempt
torestrict
restrictthat
thatcommunication
communication
with
specific
attempt to
with
specific
regulation.1
regulation.1

1 Pre-Amended Rule 7.1 provided simply that “A lawyer shall not make or permit to be made a
1
Pre-Amended Rule 7.1 provided simply that “A lawyer shall not make or permit to be made a false,
false,
misleading or deceptive communication
communication about
about the lawyer,
lawyer, the
the lawyer’s
lawyer’sservices
services or
or the
the services
services of
of aa
lawyer’s
firm”
lawyer’s firm”
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Rule
“computer-accessedcommunications”
communications” into three
Rule 7.6
7.6 separates
separates “computer-accessed
three categories:
categories:

(1) the lawyer’s website; (2) an “e-mail;”
“e-mail;” and
and (3)
(3) all
allother
other communications
communications read,
read, viewed
or
directly through
or heard
heard directly
through the
the use
use of aa computer.
computer.

Depending on the “category”
“category” of
ofthe
the computer
computer communication,
communication,the
the speech
speech is

regulated
differently.
regulated differently.
If
is made
made on
on the
the lawyer’s
lawyer’s website,
If the
the speech
speech is
website, the
the Amended
Amended Rules
Rules consider
consider the
the

speech
to be
be“information
“information provided
speech to
provided upon
upon request,”
request,” and
and therefore, exempt from the

evaluation requirement of Rule 7.7.
If
is an
an e-mail
e-mail communication, itit is
If the
the speech
speech is
is subject
subject to the requirements of Rule

7.7, as
as well
well as
as components
componentsof
of Rule
Rule 7.4,
7.4, which
which concerns
concerns“direct
“direct contact with
with prospective

clients.”
The chief complaint of Plaintiffs
Plaintiffs in
in this
this Motion
Motionfor
forSummary
SummaryJudgment,
Judgment, however,
however,
concerns
speechthat
thatisis neither
neither made
madeon
onan
anattorney’s
attorney’s website
website nor
nor through an email.
concerns speech

According
communications” are
According to
to the
the new
new Rule
Rule 7.6,
7.6, all
all other
other “computer-accessed
“computer-accessed communications”
are
subject to regulation under Rule 7.6(d).
Rule
of Rule
Rule 7.6(d)
7.6(d) communications
communications are
are subject
subject to
to the
the requirements
requirements of
Rule 7.2,
7.2, and
and must
must
therefore
therefore undergo
undergo the
the 7.7
7.7 evaluation
evaluation process.
process.

Plaintiffs
Wolfe Jr.
Jr. and
and Wolfe
Wolfe Law
Law Group,
Group, LLC
LLC
Plaintiffs Scott G. Wolfe
Plaintiff
LA, and
Plaintiff Scott
Scott G.
G. Wolfe
Wolfe Jr.
Jr. is
is aa practicing lawyer in
in New
New Orleans,
Orleans, LA,
and

member
of the
thefirm
firm Wolfe
Wolfe Law
Law Group,
Group,L.L.C.
L.L.C. (hereinafter
(hereinaftercollectively
collectively“Plaintiff”
“Plaintiff” or
member of
“Wolfe”).
mainly
advertises
“Wolfe”).Wolfe
Wolfe
mainly
advertiseshishispractice
practiceand
andservices
servicesto
to the
the public
public through
through the
use
of the
the Internet.
Internet.
use of
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Specifically,
Specifically, Wolfe
Wolfetraditionally
traditionallyadvertises
advertisesits
itsservice
service by
by paying
paying an
an advertising
fee to Google.com, and
and similar
similar organizations.
organizations. InInexchange
exchange for
forthe
thefee,
fee, Google.com
Google.com and
and
other
other organizations
organizations display
display “Adwords”
“Adwords”orortext
textads
adsononsearch
searchengine
enginescreens
screens in
inresponse
response

to searches
bymembers
membersofofthe
thepublic
publicfor
forcertain
certainkeywords.
keywords. The
searches by
Theads
adsmay
mayappear
appear on
Google’s search
engine at
atwww.google.com,
www.google.com, on other
other websites
websites in
in its
its network,
network, on mobile
search engine
phones,
or elsewhere.
phones, or
elsewhere.

An
advertisementplaced
placedby
byWolfe
Wolfe with
with Google
Google is
is copied
copied within
within
An example of an advertisement
paragraph
22 of
of Wolfe’s
Wolfe’s November 24, 2008 Complaint, and provides as
as follows:
follows:
paragraph 22

Wolfe Law
Law Group
Louisiana Construction Lawyer
Disputes, Contracts, Liens
http://www.wolfelaw.com
According
According to
to the
the settings
settings of
of an
an online
online advertising
advertising campaign,
campaign, this
this advertisement
advertisement
will
users are
arerequested
requestedinformation
informationor
or viewing
viewing
willappear
appear on
on computer
computer screens
screens when users

information
such as
as“construction
“constructionlawyer,”
lawyer,” “construction
information related
related to certain keywords, such

law,”
“New Orleans
law firm,”
firm,” etc.
law,” “construction
“construction dispute,” “New
Orleans law
etc.
Aside from
from advertising
advertising its
its practice
practice through
through traditional
traditionalarrangements,
arrangements, whereby
Wolfe
Wolfe pays
pays an organization to display
display its
its ad,
ad, Wolfe
Wolfealso
also communicates
communicates through
through the
the use of

a computer
computer about
aboutits
itsservices.
services. Wolfe
following non-exhaustive
Wolfe does
does so in the following
non-exhaustive ways:
1) By
Bywriting
writingarticles
articlesabout
aboutconstruction
constructionlaw
lawand
anditsitsservices
servicesthat
thatappear
appear on
on blogs

not belonging to it;
it;
2) By
Bywriting
writingarticles
articlesand
and“legal
“legalguides”
guides”that
thatappear
appearon
on websites
websites not belonging to it;
3) By
Bymaking
makingcomments
commentson
onlegal
legalblogs
blogsabout
aboutcertain
certainlegal
legaltopics
topicsand
and its
its services
services
that appear
appear on
on blogs
blogs not
not belonging
belonging to
to it;
it;
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4) By
Bymaking
makinginformation
informationcontained
containedon
onits
itswebsites
websites and
and blogs available for
syndication through Really Simple Syndication (RSS) networks;

5) By
Byparticipating
participatingininlegal
legaland
andnon-legal
non-legalsocial
socialnetworks,
networks,such
suchas
as Facebook,
Facebook,

Twitter,
Twitter, LinkedIn,
LinkedIn,Plaxo,
Plaxo,and
and Construction
Construction Exchange;
Exchange;
6) By
Bydesigning
designingand
andorganizing
organizingthe
thecontent
contentplaced
placed by
by ititon
on the
the Internet
Internet in
in aa way
way such
such
that search
searchengines
engineswill
will display
display itit to the public.

ARGUMENT
ARGUMENT
I.

The Challenged
Challenged Rules
RulesUnconstitutionally
Unconstitutionally Restrict the Content of
Commercial
Commercial Speech
Speech
“[T]he
“[T]heparty
partyseeking
seeking to
touphold
upholdaa restriction
restrictionon
oncommercial
commercialspeech
speech carries
carries the

burden
of justifying
justifying it.”
burden of
it.”Allstate
AllstateIns.
Ins.Co.
Co.v.v.Abbott,
Abbott,495
495 F.3d
F.3d 151,
151, 168 (5th Cir. 2007).
Thus, “on summary judgment and at trial, the government bears
bears the
theburden
burdenof
ofjustifying
justifying

the challenged
challenged enactment
enactmentby
byintroducing
introducingsufficient
sufficient evidence.”
evidence.”JJ&
&B
B Entm’t,
Entm’t, Inc. v. City
of
152 F.3d
F.3d 362,
362, 373
373 (5th
(5th Cir.
Cir. 1998).
of Jackson,
Jackson, 152
1998).

Here, as
as in
in Public
Public Citizen’s Motion
Motionfor
forSummary
SummaryJudgment,
Judgment, ititisisargued
argued that
that the
state
cannotjustify
justify its restrictions on commercial speech.
speech. Specifically
state cannot
Specifically as
as itit relates
relates to this
matter, the state
statelacks
lacksaavalid
valid interest
interestin
in regulating
regulating the
the truthful,
truthful, non-misleading
information
informationabout
about legal
legalservices
services that
that attorneys
attorneys make
make on
on the
the Internet.

As
in Public Citizen’s
As discussed
discussed in
Citizen’s memorandum,
memorandum, the
the Louisiana
Louisiana Supreme
Supreme Court
Court has
has
apparently
apparently adopted
adopted its
its amendments
amendments because
because itit considers
considers certain
certain speech
speech to
to be
be

“undignified”
“undignified”or
orininbad
bad taste.
taste. Notwithstanding
Notwithstandingthe
theconstitutional
constitutionaldilemmas
dilemmas of
of regulating
regulating
speech
basedon
on“lawyer
“lawyerdignity,”
dignity,” in
speech based
in its
its determination
determination that
that lawyer
lawyeradvertisements
advertisements
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undermine
drafters of
of the rules at
at controversy
controversy exclusively
exclusively considered
undermine the
the profession, the drafters
considered

television
television and
and print
print advertisements.
advertisements.

In other words, while
and specifically
specifically regulate
while the
the Amended
Amended Rules
Rules separately
separately and

Internet communications, the state’s
state’s justification
justification for
exclusively on
forthe
the rules
rules was
was based
based exclusively

non-Internet communications.
The
cannot show
show that
that they
they considered
considered any
any Internet
Internet advertisements
when
The state
state cannot
advertisements when

drafting
areundermining
undermining the
the dignity
dignity of the
drafting the
the new rules, that Internet advertisements
advertisements are
legal
legal profession,
profession, or
or that
that the
the regulation
regulation of
of attorney
attorney Internet
Internetcommunications
communicationsare
arenecessary
necessary
to
legitimate state
to serve
serve any other legitimate
state interest.
interest.
Further,
Further, the
the Amended
Amended Rules
Rules as
as they
they relate
relate to
to “computer-assessed
“computer-assessed

communications”
vague, as
asthey
theyprohibit
prohibit all
all forms of
communications” are
are vastly overbroad and vague,
communication
are regularly
regularly
communication and
and content
content from
from being
being disseminated
disseminated on
on the Internet that are

used
by attorneys
attorneys in
in ways
ways that
that are
arenot
notmisleading
misleadingor
orundignified.
undignified. The
used by
Thestate
statehas
has made
made
restrictions of
of this
this non-problematic
non-problematicspeech
speech without
without considering
considering whether
whether its
its purposes
purposes
could
could be
be achieved
achieved in
in aa way
waythat
thatimposes
imposesaa lesser
lesser burden
burden on
on speech.
speech.

A. The
TheAmendments
Amendments Are
Are Not
Not Supported
Supported by
by AA Legitimate
LegitimateState
State Interest
Interest and
and State
State
Does
Not
Have
Evidence
that
the
new
Rule
7.6
is
Necessary
or
Effective
Does Not
Necessary or Effective
Borrowing
of Public Citizen in its Motion for
Borrowing from
from the
the argument
argument of
for Summary
Summary
Judgment,
the Central
Central Hudson
standard requires
requires that
that in
in determining
determining whether aa legitimate
legitimate
Judgment, the
Hudson standard
state
interests exists
exists for
for speech
speechregulation,
regulation, the
the Court
Court consider the actual purpose
state interests
purpose of the
the

regulations
regulations relied
relied upon
upon by
by the
the state.
state. See
See generally Edenfield,
Edenfield, 507
507 U.S.
U.S. at
at 768.
768.

As explained more
more fully
fully in
in Public
Public Citizen’s
Citizen’sMemorandum,
Memorandum, the
the Louisiana
Supreme
Court “took
“took up
basedon
onits
itsbelief
belief that
that lawyer
lawyer advertising,
advertising, in
Supreme Court
up the
the amendments
amendments based
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general,
makeslawyers
lawyerslook
lookbad.”
bad.” Public Citizen’s
general, makes
Citizen’s Memorandum
Memorandum in Support of its
Motion
at 11.
11. As further explained in the Public Citizens
Motion for
for Summary
Summary Judgment
Judgment at
memorandum,
are “embarrassing
“embarrassing or
or offensive”
offensive” does
memorandum, regulating advertisements
advertisements that are
does not
not

meet
constitutional muster.
muster. Id
meet constitutional
Id at
at 12.
Assuming that “lawyer
“lawyer dignity”
dignity”isisaavalid
validstate
stateinterest
interest for
forthe
the purposes
purposes of

justifying
what distinguishes
distinguishesWolfe’s
Wolfe’s complaint from the Public
justifyingthese
these regulations, what
Citizen
Citizen matter
matter is
is that
that the
the evidence
evidence relied
relied upon
upon by
by Louisiana
Louisiana to
to determine
determine that
that there
there was
was aa

“dignity”
“dignity”problem
problemfocused
focusednearly
nearlyexclusively
exclusivelyon
ontelevision
televisionand
andprint
printadvertisements,
advertisements, and
and
did not consider whether attorney communications on the Internet is harming the
reputation of the profession.
Through
Through its
its initial
initialdisclosures,
disclosures,the
theDefendants
Defendants have
have produced
produced aa survey
survey produced
produced

for the Florida Bar purporting
“Florida Consumer
Opinions of
of Lawyer
purporting to
to demonstrate
demonstrate “Florida
Consumer Opinions

Advertisements.”2
Attachedto
tothis
thisMemorandum
Memorandumasas
Exhibit
Advertisements.”2 Attached
Exhibit
1.
1.
What
What is
is interesting
interesting about
about this
this particular
particular survey
survey isisfound
foundon
onthe
thepage
page Bates
Bates
Labeled LASC
LASC 01526.
01526. According
Accordingtotothe
thesurvey,
survey,87%
87%ofofall
allrespondents
respondents remembered
remembered
seeing
or hearing
hearing aa lawyer
lawyer advertisement
advertisementin
in the
theprior
prior twelve
twelve months, with the breakdown
seeing or
of
or hearing
hearing the
the advertisement
advertisement as
asfollows:
follows:
of where
where they
they recalled
recalled seeing
seeing or

91% television
22%
22% newspaper
newspaper
16% billboards
14% radio
2 It is refreshing that this particular survey was conducted in April 2005, as the other surveys and
2
It is refreshing that this particular survey was conducted in April 2005, as the other surveys and legal
legal
articles produced by Defendants
Defendants were
were taken
taken and/or
and/orwritten
written in
in 1993, 1997, 2000
2000 or
or during similar
similar years
years
when Internet advertising was not yet remotely popular. Plaintiffs
discuss
this
survey
only
Plaintiffs discuss this survey onlybecause
because itit was
was
produced by Defendants, and do not concede
concede that
that the
the survey
survey and
and information
information related
related to
to Florida
Floridacan
can serve
serve as
as
a valid interest for regulation of advertisement
in Louisiana. Further,
advertisement in
Further,as
asexpressed
expressed in the Public Citizen
memorandum on p. 14 regarding the
the same
sameFlorida
Florida survey,
survey, “Although
“Although the
the committee
committee considered
considered the
questions
in Florida’s survey
issue, the
the survey
survey in
in fact
fact directly
directly
questions in
survey not to be ‘germane’
‘germane’ to
to the
the rules at issue,
contradicted the committee members’ assumptions
assumptions about
aboutthe
theimpact
impactof
of lawyer
lawyer advertising, concluding that
lawyer advertising ‘doesn’t change
[the public’s]
public’s] opinions about the Florida
Florida justice system.’”
change [the
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9%
9% yellow
yellowpages
pages
3%
3% direct
directmail
mail
1% magazines
magazines
7%
7% other
othermedia
media
As
on the
the Internet
Internet did
did not
As the
the Court
Court can
can plainly
plainlysee,
see, advertisements
advertisements seen
seen on
not even
even

register in the survey.
survey. IfIfthose
thosewho
whoremember
rememberseeing
seeing attorney
attorney advertising do not
remember
seeing itit online,
online, itit is
remember seeing
is unclear
unclear how
how this
this study
studycan
can demonstrate
demonstrate that
that

communication by
by attorneys
attorneys online is harming
harming the
the reputation of
of the
the legal profession.

Following
Following this
this suit
suit and
and the complaint within
withinthe
the Public
Public Citizens
Citizens matter,
matter, the
Louisiana
retained Survey
Survey Communications, Inc.
Louisiana State
State Bar Associated retained
Inc. to
to conduct
conduct aa

survey
with regard
survey with
regard to
to the
the public’s
public’sperceptions
perceptions related
related to
to attorney
attorney advertisement.
advertisement.
Interesting
asked specifically
specifically about
Interesting about
about this survey,
survey, participants in
in focus
focus groups
groups were
were asked
about

their opinions
opinions of
of certain
certain attorney
attorney television,
television, print
printand
and radio
radioadvertisements,
advertisements, but no
inquiries
with regard
inquiries were
were made
made with
regard to
to advertisements
advertisements or communications by
by attorneys
attorneys on
on

the Internet. SCI
“Opinion and
as Exhibit
Exhibit 2.
SCIResearch
Research “Opinion
and Perceptions
Perceptions Study”
Study” is
is attached
attached as

Presuming,
therefore,that
thatthe
thepurported
purportedinterest
interestininmaintaining
maintainingthe
the“dignity”
“dignity” of
Presuming, therefore,
attorneys
is found
found not
attorneys is
not offensive
offensive to
to the
the First
First Amendment,
Amendment, and
and the
the Louisiana
Louisiana Supreme
Supreme
Court
sufficient evidence
harm of
of this
Court has
has sufficient
evidence to
to demonstrate
demonstrate aa harm
this nature
nature that
that requires
requires

regulation,
regulation, the
the Plaintiffs
Plaintiffspurport
purportthat
thatthe
theDefendants
Defendantscannot
cannotdemonstrate
demonstrate that
that there
there is
is aa

harm
as itit relates
relates to
to Internet
Internet communications by
harm as
by attorneys.
attorneys.
Moreover,
that the
the regulation
regulation of Internet
Moreover, the
the state
state cannot show that
Internet communications
communications as
as

found with
or effective.
with Rule
Rule 7.6
7.6 isis either
either necessary
necessary or
The Public Citizen
the lack
lack of
of evidence,
evidence, in
in the
the form
form of
Citizen memorandum
memorandum discusses
discusses the
disciplinary
disciplinaryrecords,
records, studies,
studies, surveys
surveys or
or empirical
empirical research
research of
of any
any kind
kind to
to suggest
suggest that
that
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Louisiana’s
to target
target false
false or
or misleading
misleading communications,
communications, or
Louisiana’s regulations
regulations are
are necessary
necessary to

advance
anyother
otherlegitimate
legitimate state
stateinterest.
interest. Public
Public Citizen Memorandum at
at 13-15.
13-15. With
With
advance any
respect
to the
the state’s
state’sinability
inability to
Wolfe avers
respect to
to introduce
introduce such
such evidence,
evidence, Wolfe
avers itit is
is even
even more
more
unlikely
suggest that
that the
the regulations
regulations are
arespecifically
specifically
unlikelythat
thatthe
thestate
state has
has any
any evidence
evidence to suggest
necessary
with respect
respect to
to Internet
Internet communications
communications or
necessary with
or advertisements.
advertisements.
Wolfe
between its
its 7.2
7.2 regulations
Wolfe avers
avers that
that the
the state
state cannot
cannot show
show any
any nexus
nexus between
regulations and
and

communications
by attorneys
online that
false, misleading
misleading or
or otherwise
communications made
made by
attorneys online
that are
are false,
otherwise

disgraceful.

B. The
The Rules
Rules Are Not Narrowly Drawn
Drawn
“If
“Ifthe
theFirst
FirstAmendment
Amendmentmeans
meansanything,
anything,ititmeans
meansthat
thatregulating
regulatingspeech
speech must
must be
be

a last
last –- not first
first -–resort.”
resort.”Thompson
Thompsonv.v.W.
W.States
StatesMed.
Med. Ctr.,
Ctr.,535
535 U.S.
U.S. 357,
357, 373 (U.S.
2002). Here,
Here,Louisiana
Louisianaappears
appears to
to have
have adopted
adopted its regulations without any attempt to
study
study how they
they would
would be
be applied
applied to
to Internet
Internet communications
communicationsand
and advertisements,
advertisements, any
any

attempt to tailor
tailor them
or any
any consideration
consideration of
of readily
them to legitimate
legitimate state
state interests,
interests, or
available
available alternatives.
alternatives.

To survive the final
final prong
prong of
of the
the Central
Central Hudson
Hudson test,
test, a restriction on allegedly
deceptive
must not
not be
be “broader
“broader than
to prevent
prevent the
deceptive speech
speech must
than reasonably
reasonably necessary
necessary to
the

[targeted] deception.”
deception.” In
In re
re R.
R.M.
M.J.,
J.,455
455U.S.
U.S.191,
191,203
203(U.S.
(U.S.1982).
1982). Moreover,
Moreover, even
even
when
the state
state has
hasaacompelling
compelling interest,
interest,“if
“if the
[can] achieve
its interests
in
when the
the government
government [can]
achieve its
interests in
a
manner that
that does
does not
not restrict
restrict speech
or that
that restricts
restricts speech
speech less,
less,itit must
must do
do so.”
so.”
a manner
speech or

Thompson,
535 U.S.
U.S. at
371.
Thompson, 535
at 371.

Here,
Supreme Court
Court has
has adopted
adoptedRule
Rule7.6
7.6without
without tailoring
tailoring the
Here, the Louisiana Supreme
the

rule to meet its purported goal of protecting the dignity
dignity of
of the
the legal
legal profession,
profession, and
and
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without
without any
any regard
regard of possible readily available alternative regulations that would restrict
speech
speech less.
less.

1. The
The Effect
Effect of
of Rule
Rule 7.6(d)
As mentioned in the Introduction
Introduction to
to this
this Memorandum,
Memorandum, Rule
Rule 7.6
7.6 categories
categories
Internet
by attorneys
on its
its own
own
Internet communications
communications into
into three
three categories:
categories: (1)
(1)speech
speech made
made by
attorneys on
website;
madein
in an
ane-mail;
e-mail; and
and (3)
(3) all
all other
other Internet
Internet communications.
communications.
website; (2)
(2) speech
speech made

For the purposes
purposesof
ofthis
thisMotion
Motion for
for Summary Judgment,
Judgment,Wolfe’s
Wolfe’s chief complaint
rests
with the third category of speech
that is
is defined
defined by
by Rule
Rule 7.6(d),
7.6(d), which provides that
rests with
speech that

“all
communications concerning
concerningaalawyer’s
lawyer’s or
or law
law firm’s
firm’s services,
“all computer-accessed
computer-accessed communications
services,
other
those subject
subject to
to subdivisions
subdivisions (b) and (c) of this
other than those
this Rule,
Rule, are
are subject
subject to
to the
the

requirements
of Rule 7.2”
7.2”
requirements of
Rule
communications” as
Rule 7.6(a)
7.6(a) defines
defines the
the term “computer-accessed
“computer-accessed communications”
as

“information
on World
World Wide
“informationconcerning
concerning aa lawyer’s
lawyer’s or
or law
law firm’s
firm’sservices
servicesthat
that appears
appears on
Web
engine screens
and elsewhere.”
elsewhere.”
Web search
search engine
screens and

To
the meaning
meaningof
of what
what type
type of
of speech
speechwith
with qualify
qualify as
7.6(d)
To better
better understand
understand the
as 7.6(d)

speech,
theLouisiana
LouisianaBar
BarAssociations
Associations“Handbook
“Handbook on
on Lawyer
Lawyer Advertising
Advertising and
speech, the
and

Solicitation”
as follows:
follows:
Solicitation”discusses
discusses 7.6(d) by stating as

c. Other
Advertisements– - Rule
Rule 7.6(d)
7.6(d) All
All
OtherComputer-Accessed
Computer-Accessed Advertisements
other forms of
lawyer
advertisements
disseminated
via
computer,
of lawyer advertisements disseminated
computer,
including,
including, but
but not
not limited
limitedto,
to,advertisements
advertisementsthat
thatappear
appear on
on search
search
engines,
on
the
Web
site
of
a
person
or
entity
other
than
that
of an
engines, on the Web site of person or
an
advertising lawyer or law firm,
firm, or
oron
on aa computer
computer bulletin
bulletin boards
boards or
“BLOGS,”
“BLOGS,”must
mustcomply
complywith
withthe
thegeneral
generalrequirements
requirements of Rule 7.2.
These
would include “banner” ads
and must
mustbe
befiled
filed for
for review by
These would
ads and
the
unless specifically
specifically exempt
the RPCC, unless
exempt under
under Rule 7.8.
7.8.
See
Handbookon
onLawyer
Lawyer Advertising,
Advertising, Attached Exhibit
Exhibit 3,
See Handbook
3, at
at p. 17
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The handbook further qualifies the meaning of Rule 7.6(d) on page 23 as
asfollows:
follows:

All
communications –- i.e., not a
Allother
other forms
formsofofcomputer-accessed
computer-accessed communications

lawyer’s
lawyer’s or law firm’s
firm’s own
ownWeb
Website
siteororunsolicited
unsolicited information
information
disseminated
by e-mail -– are
disseminated by
are subject
subject to
to the
the general
general rules applicable
to all forms of
namely Rule
Rule 7.2
7.2 Rule 7.6(b)(3)
of lawyer
lawyer advertising,
advertising, namely
exempts
from the filing
exempts from
filingrequirement
requirement only
onlythose
those ads
ads appearing
appearing on
the
Internet through
through aa lawyer’s
lawyer’s or
or law
law firm’s Web
the Internet
Web site
site or
or home
home
page.
page.
According
According to
to the
the terms
terms of
of 7.6(d)
7.6(d) and
and its
its purported
purported interpretation
interpretation on
on p.
p. 17
17 and
and p 23
of
of the
the advertising
advertising handbook,
handbook, all
all communications
communicationsby
byan
anattorney
attorneyaccessed
accessed through
through aa
computer
lawyer’s services
to Rule
the 7.7
7.7 evaluation
evaluation
computer concerning
concerning aa lawyer’s
services are
are subject
subject to
Rule 7.2
7.2 and
and the
procedure.
procedure.

2.
thatisisnot
not undignified,
undignified, untrue or misleading
2. 7.6 (d) restricts speech
speech that

As drafted, the
the following
following speech
by Wolfe
Wolfe could fall
speech by
fall under
under the preview of Rule
7.6(d)
communication; (b)
7.6(d) because
because itit is (a) communication;
(b)about
abouthis
hisservices;
services;(c)
(c)accessed
accessed by the
the

computer; and
and (4)
(4) not on his homepage
homepageor
orsent
sentthrough
throughe-mail.
e-mail. These
These “advertisements”

would
undignified or
would likely
likelynot
notbe
beconsidered
considered by
by Louisiana
Louisiana as
as undignified
or false
false and
and misleading, yet
under the
the regulation,
regulation, it would
would be
be regulated:

1. Articles
Articleswritten
writtenby
byWolfe
Wolfethat
thatappears
appearson
onwebsites
websites of
of entitles
entitles other
other than that of
the
advertising lawyer,
the articles
articles written
written and
the advertising
lawyer, such
such as
as the
and published
published online
online attached
attached

hereto as
as Exhibit
Exhibit 4;

2. Comments
by Wolfe
Wolfe on “blogs”
“blogs” or
Comments made
made by
or “bulletin
“bulletinboards”
boards”that
thatare
are not
not on
on the
website
the comments
comments made
madeby
byWolfe
Wolfe online
website of the
the advertising
advertising lawyers,
lawyers, such
such as
as the
and
attached hereto
hereto as
asExhibit
Exhibit 5;
and attached
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3. Profiles
social networking
networking
Profilesand
and communications
communications about
about the firm
firm that
that are
are made on social
websites
such as
asFacebook,
Facebook,LinkedIn,
LinkedIn, and
andinformation
information that provides legal
websites such

information
information to
to the
the public
publiclike
likeJDSupra,
JDSupra, Knol
KnolororAvvo,
Avvo,and
andattached
attachedhereto
hereto as
as

Exhibit 6.
The
The above-identified
above-identified speech
speech would
would qualify
qualifyas
asspeech
speech // advertisements
advertisements regulated
regulated

by
regulations of
by Rule
Rule 7.6(d),
7.6(d), and
and therefore,
therefore, subject
subject to
to the
the heavy
heavy regulations
of Rule
Rule 7.2
7.2 and
and the
the
evaluation
of Rule
Rule 7.7.
evaluation process
process of
7.7.

While
asExhibit
Exhibit 4,
4, 55 and
and66would
would not
not likely
likely
While the
the 7.6(d) “advertisements” attached
attached as
be considered
considered undignified
undignified or misleading, they would be
be heavily
heavily regulated
regulated by the
Amended
Amended Rules.
Rules.

The
been more
more appropriately
appropriately tailored to exclude
The regulations could have
have been
exclude

communications
like Exhibit 4, 5 and
6, which
which are
are not
notundignified
undignified or
or misleading.
misleading. In fact,
communications like
and 6,
itit appears
that someone
someonefrom
fromthe
thedrafting
drafting committee
committee contemplated
contemplated such
suchtailoring
tailoring for
appears that
perhaps
split-second as
asevidenced
evidencedby
bythe
theattached
attachedExhibit
Exhibit 7.
7. On
perhaps aa split-second
On this
thisattached
attached page
page

from
labeled LASC1020
LASC1020 is handwritten
from the
the Defendant’s Initial
InitialDisclosures
Disclosures and
and bates
bates labeled
notes
next to
to Rule
Rule 7.6
7.6 that
that says
says“Safe
“Safeharbor
harborisisMartindale-Hubble.”
Martindale-Hubble.”
notes next
It
that the
the drafting
drafting committee
committee contemplated
that certain
certain types
types of
of online
online
It seems
seems that
contemplated that

directories might not be misleading or undignified, but from
from aa review
review of
of the
the minutes,
minutes, they
unfortunately
the possible
possible tailoring
tailoring of Rule 7.6
unfortunately did
did not
not discuss
discuss this handwritten note and the
to
whereregulation
regulation was
was not
not justified.
justified.
to exclude
exclude speech
speech where
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3.
has practical
practical application problems
3. 7.6
7.6 has
problems

Rule 7.6(d) and Rule 7.6 as
as aawhole
whole are
arepoorly
poorly tailored
tailored for other, more practical
reasons.
reasons.

First,
suggestedby
by Public
Public Citizens
Citizens in
in its
the rule
rule
First, as
as suggested
its Memorandum,
Memorandum,because
because the

classifies attorney web pages
pagesas
as“information
“information provided upon requests,” the
the “safe
“safe harbor”
harbor”

of rule 7.6(b)
7.6(b) actually
actually has
has illogical
illogicalimplications,
implications,as
astelevision
televisionadvertisements
advertisements and
and other

types of
of “harmful
“harmful communications”
website without
without
communications”may
maybe
be posted
posted to the attorney’s website
regulation. This
seems
This
seemstotobebeinincontrast
contrasttotothe
thestate’s
state’salleged
alleged interest,
interest, and
and Rule 7.6 is
therefore
narrowly drawn
therefore not narrowly
drawn to
tomeet
meet the
the state’s
state’s goals.
goals.
Second,
Rule 7.6(d) would
would apply
Second, Rule
apply to
toadvertisements
advertisements by
by attorneys
attorneys on
on search
search

engines,
andparticularly,
particularly, through
through web-outfits
web-outfits such
suchas
asGoogle.com.
Google.com. However, online
engines, and
advertising through organizations such as
as Google,
Google, Yahoo,
Yahoo, Microsoft
Microsoft and
and YouTube
YouTube have
have
practical
practical limitations,
limitations,especially
especiallywhen
whenthose
thoseadvertisements
advertisementsare
aredesignated
designated to
to appear
appear

within
within videos
videos or
or on
on mobile
mobile phones.
phones.
Particularly
Particularly at
at practical
practical odds
odds with
withthe
the Amended
Amended Rules
Rules are
are Google text adwords
that
on search
search engine
engine screens
screensand
andmobile
mobile phones.
phones. These
These ads
ads have
have character
characterlimits,
limits,
that appear
appear on

sometimes
restricting an
within an
sometimes restricting
an attorney from using
using more
more than
than 36 total characters
characters within
an

advertisement.3
Amongother
otherrequirements,
requirements,
Amended
Rule
7.2(a)
would
require
advertisement.3 Among
Amended
Rule
7.2(a)
would
require
these
these
advertisements
information, such
advertisements to contained certain required information,
such as
as the
the attorneys’
attorneys’ name
name and
and
the location of
LA,” contains
of the
the practice. “Scott Wolfe
Wolfe Jr
Jr New
New Orleans,
Orleans, LA,”
contains a total of 30
characters.
characters.

3 Attached as Exhibit 8 is information from Google, Yahoo, Youtube and other organizations
3
Attached as Exhibit 8 is information from Google, Yahoo, Youtube and other organizations regarding its
regarding
advertisingits
restrictions.
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As
engine advertisements,
advertisements, therefore,
therefore, the
thepractical
practical application
application
As they
they relate
relate to
to search
search engine

of Rule 7.6(d)
7.6(d) would
would be
be almost
almost completely
completely limit
limitan
anattorney’s
attorney’smessage
message to
to saying
saying its
its name
name
and
and location. There
Thereisisno
nonexus
nexusto
tothis
thisevasive
evasiveregulation
regulationon
onspeech
speech and
and the
the state’s
state’s

interests,
and Rule
Rule 7.6
7.6 is
is not narrowly
narrowly drawn
interests, and
drawn to
to meet
meet the
the state’s
state’s goals.
goals.

Third, the rules restrict
restrict “advertisements”
“advertisements” by
by lawyer’s
lawyer’s or
or law
law firm’s,
firm’s, and
and
communications by the same,
same,that
thatare
arelargely
largelyout
outof
ofthe
theattorney’s
attorney’scontrol.
control. Because
Because of
Internet
engines and
anddirectories,
directories, the
thesyndication
syndication of
of online
online content,
and online
online
Internet search
search engines
content, and
applications
Google Maps,
Maps, communications
communications are
online by
applications such
such as
as Google
are made
made online
by attorneys
attorneys and
and on
on

behalf
behalf of
of attorneys
attorneys that
that are
are largely subject
subject to restrictions by
by those
those applications, and
and not by
the
attorneys themselves.
the attorneys
themselves.

An
An example
example of
of this
this practical
practicalproblem
problemisisenclosed
enclosed as
as Exhibit
Exhibit9,
9, and
and relates
relates to
to the
the

online application commonly referred to as
as “Google
“Google Maps.”
Maps.” While
WhileRule
Rule7.2(a)
7.2(a) requires
requires
that certain information
information be
within every
be contained within
every attorney communication, the Google

Map application only
information, and
only has
has fields for
for certain
certain types of information,
and may not allow an

attorney
to “fill
“fill in”
attorney to
in”the
theinformation
informationthat
thatisisrequired
requiredby
bythe
the rules.
rules. Furthermore,
Furthermore, the
the Google
Maps application invites
invites “reviews”
“reviews”ofofthe
thebusiness,
business, and
and accordingly,
accordingly, an
an anonymous
anonymous

Internet user
user can
canreview
review the
thelaw
lawfirm
firm and
and provide
provide aa “testimonial.”
“testimonial.” The
Theattorney
attorney has
has no
control
control over
over this
this testimonial,
testimonial, but
but ititisisassigned
assigned to
to the
the lawyer’s
lawyer’s Google
Google Map
Mappage,
page, and
and

Rule 7.2 would forbid the testimonial.

4. State
State Has Ignored Readily Available
Available Alternatives
AlternativestotoAddress
AddressIts
ItsSupposed
Supposed
Interest.
Interest.
Aside
in Public
Aside from
from the
the alternative
alternative remedies
remedies available
available to
to Louisiana
Louisiana as
as discussed
discussed in

Citizen’s
Citizen’s Memorandum,
Memorandum, with
withrespect
respect to
to the
the drafting
drafting of
ofRule
Rule7.6
7.6 particularly,
particularly,the
thestate
state has
has
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ignored the following
following non-exhaustive
non-exhaustivelist
listofofavailable
availablealternatives
alternativestotoaddress
address its
itssupposed
supposed
interest:
interest:

required information
information be included on the
the “landing
“landing page”
?
• Requiring that the 7.2(a) required
of
engine advertisement,
advertisement, as
as opposed
opposedto
tobeing
beingwithin
within the
of aa search
search engine
the advertisement
advertisement

itself,
itself, which
whichisisconstrained
constrained severely
severely for
for space;
space;

rules applying
applying to lawyer directories
directories like
like Martindale-Hubble, or the
?
• To avoid the rules
“computer
communications” identified
identified in
“computer accessed
accessed communications”
in Exhibit
Exhibit4,4,55and
and 6,
6, the
the state
state

could
havedefined
defined“advertisement”
“advertisement”
could have
inin
itsits
rules;4
rules;4
?
• Restricting
Restricting how
how the
the Rule
Rule 7.7
7.7 evaluation
evaluation process
process applies
applies to Google
Advertisements,
Advertisements, or
or other
other targeted-search
targeted-search advertisement,
advertisement, whereby
whereby an
an advertiser
advertiser

may
multiple variations
may create
create multiple
variationsofofan
anad,
ad,and
and whereby
wherebyads
ads may
may change
change

dynamically.
dynamically. The
Thenumber
numberofofad
advariations
variationsininthese
these types
types of
of online
online campaigns
campaigns

differ
differ from
fromtraditional
traditionaltelevision
televisionororprint
printad
adcampaigns
campaigns that
that require only
only one
one or
two variations. In
the $150.00
$150.00filing
filing fee is reasonable.
reasonable. With
With
Insuch
such instances,
instances, the
Google
variations that
Google Ads
Ads however,
however, and
and the
the numerous
numerous variations
that may
may exist,
exist, the
the $150.00
$150.00

filing
filingfee
fee may
may be
be multiplied
multiplied10,
10, 20,
20, 50
50 or
or more
more times.
the practical
practical problems
?
• The
The rules
rules could
could address
address the
problems discussed
discussed under
under the
the subheading
subheading

“3”
“3” supra.
supra.

4 In fact, instead of the drafting committee making attempts to narrowly tailor the rules, it appears
4
In fact, instead of the drafting committee making attempts to narrowly tailor the rules, it appears that they
that
they
instead
made aa concerted
concertedeffort
effort to broaden the rules to be more inclusive,
made
inclusive, and
and for
forno
noapparent
apparent reason.
reason.
Without
Florida’s Rule 7.2(b)(1) to
Without discussion
discussion or explanation, for example, the
the committee
committee voted to change
change Florida’s
“delete ‘A’
‘A’and
andadd
addthe
thewords
words‘an
‘anadvertisement
advertisementor’
or’totothe
thebeginning
beginningofofthe
thesecond
secondsentence
sentence before the
word ‘communication.’”
See
Exhibit
10,
on
page
Bates
Labeled
LSBA00010.
Further,
‘communication.’” See Exhibit 10, on page Bates
Further, ititisisnoted
noted in
in these
these
same
meeting minutes
minutes on
on the
the page
pageBates
BatesLabeled
LabeledLSBA00011,
LSBA00011, that
that “the
“the Committee directed Richard
same meeting
Lemmler
consistent by
by adding
adding “advertisement
“advertisement or
or communication” throughout the
Lemmler to
to make
make the rules consistent
proposed
rules.” Emphasis
proposed rules.”
Emphasis ours. Instead
Instead of trying
trying to
to tailor
tailorthe
therules
rules to
to apply
apply only
onlytotoadvertisements,
advertisements, or to
define an advertisement, the committee wanted to broaden the rules to apply
apply to
to both
both advertisements
advertisements and
and
communications -–presumably,
presumably, communications
communicationsthat
that were
were not
not advertisements.
advertisements.
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II.
II. The
TheRules
Rules Are
Are Unconstitutionally
UnconstitutionallyVague
Vague and Overbroad
The
unconstitutionally vague
The Amended
Amended Rules
Rules are
are unconstitutionally
vaguefor
forthe
thereasons
reasons expressed
expressed
below,
expressedin
inthe
thePublic
Public Citizens
Citizens matter.
matter.
below, as
as well
well as
as those
those reasons
reasons expressed

Due process
process prohibits
prohibits vague
vague regulations
regulationsfor
for two
two interrelated reasons:
reasons: (1) to

provide fair
unlawful conduct
the risk
risk of
fair notice
notice so
so that people may avoid unlawful
conduct and to prevent the
chilling
to authorities
authorities to
chillingprotected
protected expression,
expression, and
and (2)
(2) to
to provide
provide standards
standards to
to prevent
prevent

arbitrary and discriminatory
discriminatory enforcement.
enforcement. See
See Grayned v. City of Rockford, 408 U.S.
104,
108 (1972);
(1972); see
also Kolender
Kolender v.
v. Lawson,
Lawson, 461
461 U.S.
U.S. 352
352 (1983).
(1983).
104, 108
see also
Here,
fail to
(a) They
They do not give
Here, the rules fail
to satisfy
satisfy either
either of
ofthese
these goals
goals because:
because: (a)

lawyers
disciplinary authorities
lawyers and
and disciplinary
authoritiesguidance
guidance on
on what
what “computer-accessed
“computer-accessed

communications”
covered by
by the
the regulations;
regulations; and
and(b)
(b) They
They were
werewritten
written without
without
communications” are
are covered
discussion
understanding of
of the Internet
Internet medium,
discussion of the
the Internet
Internet media,
media, or
or an
an apparent
apparent understanding

and therefore
therefore are
are vague
vaguein
inhow
how they
they will
will apply
apply as
as a practical matter.

(a) What
“Computer-Accessed
What
“Computer-AccessedCommunications”
Communications”are
areRegulated?
Regulated?
The first
first and
problem with the language
of Rule 7.6 is that its
and most apparent
apparent problem
language of

unconstitutionally
unconstitutionallyvague
vague as
as to what types of communications would
would be
be included
included versus
versus

what would not be included.
As touched upon briefly
briefly in
inthe
the above-discussion,
above-discussion, Amended Rule 7.6(d)
7.6(d) is
is aa broad

stroke by the drafting
drafting committee to essentially
essentially include
include all online communication that is
(i)
(ii) sent
(i) not
not on
on an
an attorney’s own
own homepage;
homepage; or (ii)
sent through an e-mail.
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Unfortunately,
utility, ititisisso
Unfortunately, while
whilethe
thebroad
broad language
language has
has utility,
so broad
broad as
as to possibly

include all types of communications by attorneys
attorneys online
online –- including
including communications
communications that

are
notcommercial
commercialspeech
speech
are not
at at
all.5
all.5
According
According to
to the
the sweeping
sweeping language of Amended Rule 7.6(d), the rule could be
interpreted to regulate: (i) articles written
written for
forbar
barjournals
journalsand
and publications
publicationsthat
that appear
appear on

those
publication’s website
websiteifif the
the article
article contains
containsaa“by-line”
“by-line” with
with the attorney’s
attorney’s firm
firm
those publication’s
information;
information; and
and (ii)
(ii)participation
participationby
byan
an attorney
attorney in
in an
an online forum
forum or
or blog
blog regarding
regarding any

topic –
- including
including aa political
political topic
topic -–when
whenthe
the attorney’s
attorney’s profile
profile information
information includes
includes
information
information about
about his
his or
or her
her practice.
The state’s attempt
attempt to
to simply
simply all
all Internet
Internet communication
communicationas
as either
either being
being (a)
(a) on a

firm’s
firm’swebsite;
website; (b)
(b)ininan
an e-mail;
e-mail;or
or(c)
(c)elsewhere,
elsewhere, is
is simply
simplyaa non-workable
non-workable approach
approach to
the complicated medium, and
and renders
rendersRule
Rule7.6(d)
7.6(d)–- which
which deals
deals with
with the “elsewhere”
classification
classification -–too
toogenerally
generallyapplicable,
applicable,broad
broadand
andvague,
vague, such
such that
that neither
neither those
those

required to comply
can have
have the
theconstitutionally
constitutionally required
comply nor
nor those
those required to enforce can

notice or guidelines.

(b) Written
Without
Discussion
Written
Without
DiscussionororUnderstanding
Understandingof
ofthe
the Internet
Internet
It
of the
new Rule
Rule 7.6
It is
is apparent
apparent from
from the
the above-discussion
above-discussion that
that the
the language
language of
the new
7.6

presents
practical problems
problems with
with regard
presents practical
regard to enforcement. This
Thisseems
seems to
to be
be a product of

the Louisiana Supreme
Supreme Court
Court adopting
adopting these
theserules
ruleswithout
withoutan
aninquiry
inquiry into
into the
the function
function of
Internet
or the
the infrastructure
infrastructure of the medium.
Internet advertisements,
advertisements, or

In fact, its evident from
from aa review
review of
of the
the drafting
drafting committee’s
committee’smeeting
meeting minutes
minutes and
and

the public hearing
hearing transcripts
transcriptsthat
thatduring
duringthe
thefairly
fairly lengthily
lengthily drafting period, the topic of

5 This topic discussed more specifically in Section III of the
5
This topic discussed more specifically in Section III of the Memorandum.
Memorandum.
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how
how television
television advertisements
advertisements would
wouldbe
be regulated
regulated at
at aa practical
practical level
levelwas
was discussed
discussed

extensively.
However
through both the meeting minutes and the
the public
public hearing
However aa search
search through
hearing

transcript will
will yield
yieldvery
verylittle
littleevidence
evidenceofofconversation
conversationabout
aboutRule
Rule 7.6,
7.6, and
and the practical
6
effects
of regulating
regulatingattorney
attorneyspeech
speech
online.6
Instead,
7.6 was
copied
effects of
online.
Instead,
rulerule
7.6 was
copied
from the
from the
Florida
Florida rules verbatim, without
withoutmuch
much discussion
discussion at
at all
all throughout
throughout the
the drafting
drafting process.
process.

Rule
to attempt
attempt to
to “copy
“copy and
paste” all
all of
to
Rule 7.6(d)
7.6(d) appears
appears to
and paste”
of the
the regulations
regulations related
related to

television and print advertising, directly to any online communications that
that fall
fall into
into the
the
broad “other”
“other” category.
fully contemplate
category. The
Theeffect
effectisisthat
that Rule
Rule 7.6(d)
7.6(d) does
does not fully
contemplate the
infrastructure
infrastructure of
of the
the Internet
Internet medium,
medium,and
and renders
renders the
the provision
provision non-sensical,
non-sensical, and
and

certainly unconstitutionally
unconstitutionallyvague
vague and
and over-reaching.

III.
III.As
AsDrafted,
Drafted,the
theNew
NewRules
RulesRegulate
RegulateNon-Commercial
Non-CommercialSpeech
Speech of Lawyers and
Law Firms
The Amended Rule 7.6(d) prohibits
prohibits communications
communications by
by attorneys
attorneys about its
services
regardlessof
ofwhether
whetherthe
thespeech
speechatatissue
issueisiscommercial
commercialorornon-commercial.
non-commercial. As
services regardless

drafted, the provision reads
asfollows:
follows:
reads as

“All
“Allcomputer-accessed
computer-accessed communications concerning a
lawyer’s or law firm’s
firm’s services…”
services…”
The
rules require
require no
no nexus
nexus between
between the
thecommunication
communication and
and commercial
commercial activities,
activities,
The rules

or even matters
matters related
relatedto
tothe
thelawyer’s
lawyer’spractice
practiceof
oflaw.
law. As
Asdiscussed
discussed in
in some
some of the
above
sections of
of this
this Memorandum,
Memorandum, the
above sections
the rule
rule by
by its
itsterms
terms would
wouldcover
coverpress
pressreleases,
releases,

educational materials,
materials, law
law review or journal articles that contain either aa brief
brief biography

6 Not to mention the lack of discussion for the necessity of such
6
Not to mention the lack of discussion for the necessity of such regulation.
regulation.
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or information
informationabout
about aa lawyer’s
lawyer’spractice,
practice,educational
educational seminars
seminars conducted online, or

similar
similar types
types of online communications.
Even fundamental examples
examplesof
of political
political speech
could come
comewithin
within the
the purview
purview of
speech could
the
rules, so
long as
they were
were made
made online,
online, made
by aa lawyer,
the rules,
so long
as they
made by
lawyer, and
and made
made about
about the
the
7 An example of political speech provided by the ACLU in its
lawyer’s
services.7
lawyer’s services.
An example of political speech provided by the ACLU in its review
review
of similar
York rules
similar language
language in the New York
rules is “a lawyer’s
lawyer’s letter
letter to
to the
the editor
editor of
of the
the New

York Times
Times criticizing
criticizing Attorney
Attorney General
General Alberto
Alberto Gonzalez
Gonzalez (a lawyer), or a lawyer
candidate’s statement
statementin
in aatelevised
televiseddebate
debateofofhis
hisqualifications
qualificationsfor
for office
office would be
8
covered
bythe
theplain
plainlanguage
language
proposed
rules.”
8 Exhibit
at
covered by
of of
thethe
proposed
rules.”
Exhibit
11 at11
9-10.
9-10.
Although
Rules, and
andspecifically
specifically Rule
Rule 7.6(d),
7.6(d), would
would not likely
likely be
Although the
the Amended Rules,
be

applied
of the
applied in
in these
these circumstances,
circumstances, the
the vagueness
vagueness of
the rule’s
rule’s scope
scope demonstrates
demonstrates that
that the
the

rule
that is
is not
not even
even commercial
commercial in
rule is
is so
so broad and over-reaching that it includes
includes speech
speech that

nature,
and could
could include speech
that is
is at
at the
thecore
coreof
of First
First Amendment
Amendment protection.
nature, and
speech that

Even the potential application of
of the
the rule
rule in
in such
such wide
wide ranging
ranging contexts
contexts risks a

chill
chill on
on protected
protected political
politicalspeech.
speech. NAACP
NAACPv.v.Button,
Button,371
371U.S.
U.S.415,
415, 432-33
432-33 (1963);
(1963); see
see

also City of Lakewood v.
v. Plain
Plain Dealer Publ’g
Publ’g Co.,
Co., 486
486 U.S.
U.S. 750-757 (1988).
As the ACLU
ACLU states
of the
the New
New York rules,
states in its analysis of the similar language
language of

7 See discussion of the New York proposed lawyer-advertising rules by the
7
See discussion of the New York proposed lawyer-advertising rules by the American Civil Liberties Union
on
2006,
attached
asExhibit
Exhibit11,
11,atatp.p.7-11.
7-11. New
American
Liberties
Union
NovemberCivil
15, 2006,
attached
as
New York
Yorkhad
had aa similar
similarexpansive
expansive scope
scope of

communications applicable
amendmentsdefined
defined the
theterm
term “advertisement”
“advertisement” as
“any
applicable to
to the
the rules,
rules, as
as the amendments
as “any
public communication made by or on
on behalf
behalf of
of aa lawyer
lawyer or
or law
law firm
firm about
about a lawyer or law firm,
firm, or
or about
about aa
lawyer or law firm’s
firm’s services.”
services.” Prior
Priortotothe
thecourt
courtininAlexander
Alexanderv.v.Cahill
Cahillruling
rulingthat
thatthe
thenew
newrules
rules were
were
unconstitutional, New York
and particularly
particularly this broad
broad definition,
definition, to more
Yorkhad
had actually
actually amended
amended its rules, and
narrowly quality
quality the
the term “advertisement”: “Advertisement
“Advertisementmeans
means any
any public
public or
or private
private communication
made
by or
or on
on behalf
behalf of
of aa lawyer
lawyer or
or law
law firm
firm about
made by
about that lawyer or law
law firm’s
firm’sservices,
services, the
the primary
primary purpose
purpose
of which is for
firm. ItItdoes
for the
the retention of the lawyer or law firm.
doesnot
not include
include communications
communications to existing
clients or other
other lawyers.”
lawyers.” See
SeeExhibit
Exhibit12.
12.AsAsdiscussed
discussedininfootnote
footnote4,4,rather
rather than
than limit
limitthe
thescope
scope of the
Louisiana rules, the drafters made an
an extra
extra effort
effort to expand its scope
scope to
to include
include “advertisements or
communications.”
communications.”
8 If communicated online, and on a site other than the attorney’s own webpage as per Rule
8
If communicated online, and on a site other than the attorney’s own webpage as per Rule 7.6(d).
7.6(d).
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“Attorneys
faceface
an an
“Attorneys subject
subject totothe
theamended
amendedrules
ruleswillwill
unacceptable
dilemma:
either
comply
with
the
rules
or risk
unacceptable dilemma: either comply with the rules or
the
the possibility
possibility ofofprofessional
professionaldiscipline.
discipline. Under
Under these
these
circumstances,
many
lawyers
will
have
no
choice
but
circumstances, many lawyers will have no choice but to
to
forego
in questionable
forego speech
speech in
questionable cases.”
cases.”
Accordingly,
over-broad, and
and would
would unconstitutionally
unconstitutionally
Accordingly, Rule
Rule 7.6
7.6 (d)
(d) as
as drafted, is over-broad,
restrict
restrict an
an attorney’s
attorney’s non-commercial
non-commercial speech.
speech.

IV.
IV. Conclusion
Conclusion
This Court should grant summary judgment to the Plaintiffs,
Plaintiffs, declare
declare
unconstitutional
permanent injunction
injunction against
unconstitutional and
and issue
issue aa permanent
against the
the enforcement of the
the

following
followingrules
rulesofofthe
theLouisiana
LouisianaRules
RulesofofProfessional
ProfessionalConduct,
Conduct,as
as amended
amended effective

April
award Plaintiffs
Plaintiffs their
April1,
1, 2009:
2009: Rule
Rule7.2(a);
7.2(a);Rule
Rule7(c)(11);
7(c)(11);Rule
Rule7.6;
7.6; Rule
Rule 7.7,
7.7, and award
costs,
including reasonably attorneys
attorneys fees,
fees,and
andgrant
grantany
anyadditional
additionalrelief
relief to
to which
which
costs, including

Plaintiffs
Plaintiffs are
are entitled.

(This section
intentionally left blank. Signatures
following page).
section intentionally
Signatures on following
page).
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