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Under the Gun Control Act, all
all licensed
licensed frearms
firearmsimporters,
importers,manufacturers,
manufacturers, and dealers must maintain
records
of their sale
or other
other disposition
disposition of
of firearms. See
See 18
18U.S.C.
U.S.C.§§923(g)(1)(A)
923(g)(1)(A) (2000). In particular,
records of
sale or
particular,
prior
prior to
to transferring
transferring aa firearm
firearm at
at retail,
retail,aa licensee
licensee must identify
identifyon
onaa prescribed
prescribed form
form the
the transferee's
transferee’s
name,
address,date
dateand
andplace
placeofofbirth,
birth,height,
height,weight,
weight,and
andrace
raceand
andidentify
identifythe
thefirearm
frearm transferred by
name, address,
manufacturer, model, and serial number.
number. See
See27
27C.F.R.
C.F.R.§§178.124
178.124(1999).
(1999).During
During either
either aa criminal
criminal
investigation of
an annual
annual compliance
compliance inspection,
inspection, the
the Secretary
Secretary of
of
investigation
of any
any person
person other
other than
than the licensee or an
the Treasury is entitled
to
inspect
these
records
without
a
warrant
or
cause
to
believe
that
the
licensee
entitled to inspect these
without a warrant or cause believe that the licensee
has
violated the
law. See
18 U.S.C.
U.S.C. §§ 923(g)(1)
923(g)(1) (2000).
must provide
provide to
of the
has violated
the law.
See 18
(2000). Licensees
Licensees must
to the
the Secretary
Secretary of
the
within 24
request any
any“information
"information contained in the records
records required
requiredto
tobe
bekept
kept. ...
Treasury within
24 hours of a request
..
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for determining
of aa bona
bonafide
fide criminal
criminal
determining the
the disposition
disposition of
of one
one or more firearms during
during the course
course of
investigation." Id.
investigation.”
Id.§§923(g)(7).
923(g)(7).InInaddition,
addition,whenever
wheneveraalicensee
licenseetransfers
transfers two
two or
ormore
more handguns
handguns to a
nonlicensee
within five
days, the
the licensee
licenseemust
mustreport
reportthe
themultiple
multiple sale
saleto
tothe
theoffice
offce
nonlicensee within
fiveconsecutive
consecutive business
business days,
designated
by
the
Secretary
and
to
the
state
and
local
law
enforcement
agencies
having
jurisdiction
at
designated by the Secretary and to the state and local law enforcement agencies having jurisdiction
the location of
See id.
id. §§ 923(g)(3)(A).
923(g)(3)(A).
of the
the transfers. See
Utilizing
("ATF") traces
Utilizingthis
thisstatutory
statutoryframework,
framework,the
the Bureau
Bureau of
of Alcohol,
Alcohol,Tobacco,
Tobacco, and
and Firearms
Firearms (“ATF”)
traces the
disposition of
frearms
by
federal
licensees
at
the
request
of
more
than
17,000
law
enforcement
of firearms by federal licensees at the request of more
law
agencies, processing
processing more
more than
than 200,000
200,000 trace
trace requests
requestsannually
annually and
and reporting
reporting the results to the
agencies,
the
requesting
agency. R.
R. 21,
21, Ex.
Ex. 2,
2, ¶¶
¶¶ 12,
12, 19,
19, 28.
28. After
After aa frearm
by
requesting agency.
firearmisisrecovered
recoveredand
andaa trace
trace is
is requested
requested by
the law enforcement agency
agency conducting
conducting the
the investigation,
investigation, ATF
ATF contacts
a
firearm's
manufacturer,
contacts firearm’s manufacturer,
wholesaler, and retailer to trace its disposition.
disposition. Pet.
Pet. App.
App. 35a-36a.
35a-36a. ATF
ATFhas
has encouraged
encouraged major cities,
including
course of
of criminal
criminal investigations in order to
including Chicago,
Chicago, to
to trace
trace all firearms
firearms recovered
recovered in the course
help ATF
ATF and
identify, and
of illegal
illegal
and the participating jurisdictions
jurisdictions better
better analyze,
analyze, identify,
and investigate patterns
patterns of
gun trafficking.
trafficking. See
Bureau of
of Alcohol,
Alcohol, Tobacco
See Bureau
Tobacco &
& Firearms,
Firearms, U.S. Dep't
Dep’t of
ofTreasury,
Treasury, Crime
Crime Gun
Gun Trace
Trace
Reports
(2000): National Report 1-2 (July 2002)
as “Gun
"Gun Trace
Trace Reports”];
Reports"]; Bureau
Bureau of
of
Reports (2000):
2002) [hereafter cited as
Alcohol,
Tobacco
&
Firearms,
U.S.
Dep't
of
Treasury,
Youth
Crime
Gun
Interdiction
Initiative,
Crime
Alcohol, Tobacco & Firearms, U.S. Dep’t Treasury, Youth Crime Gun Interdiction Initiative,
Trace Reports:
Reports: The
TheIllegal
Illegal Youth
Youth Firearms
Firearms Markets
Markets in
in 27
27 Communities
Communities 1-2
1-2 (Feb.
(Feb. 1999)
1999) [hereafter
[hereafer
Gun Trace
cited
cited as
as “Youth
"Youth Crime
Crime Gun”].
Gun"].
ATF
containing the
the information
information generated
by its firearms
frearms traces
ATF maintains
maintains comprehensive
comprehensive databases
databases containing
generated by
traces and
reports of multiple
databasescontain
containno
noinformation
information indicating
indicating whether an
multiplesales.
sales. R.
R. 76-1
76-1 at
at 127. These databases
investigation
relating to
to any
any frearm
firearmisiscurrently
currentlyopen
openororclosed.
closed.Pet.
Pet. App.
App.37a-38a.
37a-38a. They
They also
also do
do not
not
investigation relating
identify suspects,
anyone who
who has
has been
beeninterviewed
interviewed during the course of an investigation.
investigation.
identify
suspects, witnesses, or anyone
Pet. App.
App. 65a,
65a, 67a-68a.
67a-68a.
ATF's
ATF’sown
ownanalysis
analysisofoftrace
tracedata
data reveals
reveals that
that most crime
crime guns
guns are sold by a small and readily
identifiable number
Reports, supra
supra at
at46-47;
46-47; Bureau
Bureau of
of
identifiable
numberof
ofmanufacturers
manufacturersand
and dealers.
dealers. See
See Gun Trace Reports,
Alcohol, Tobacco
Tobacco &&Firearms,
Firearms, U.S.
U.S. Dep't
Dep’tofofTreasury,
Treasury,Commerce
CommerceininFirearms
Firearmsininthe
theUnited
UnitedStates
States 2,
2,
Alcohol,
22-25 (Feb. 2000) [hereafter
[hereafter cited
cited as
as“Commerce
"Commercein
in Firearms”];
Firearms"]; Youth Crime
at vii.
vii. Chicago
Crime Gun,
Gun, supra at
has
reachedthe
thesame
sameconclusion;
conclusion;and,
and,on
onthe
thebasis
basisofofitsitsown
ownanalysis
analysisofofpatterns
patternsofoffirearms
frearmstrafficking
trafficking
has reached
and the
the results
results of
of an
an undercover
undercover investigation
investigation targeted at
at firearms
firearms dealers
dealers that
that most
most frequently
frequently sell
weapons
later recovered
recovered and
andtraced,
traced,Chicago
Chicagohas
hasbrought
broughtaacivil
civil suit
suit against
againstaanumber
numberof
of firearms
frearms
weapons later
manufacturers, wholesalers,
wholesalers, and
and dealers
dealersalleging
allegingthat
thatthey
theyunreasonably
unreasonablyfacilitate
facilitate the
the unlawful
unlawful
possession
anduse
useofoffirearms
firearmsin
in Chicago
Chicago and
andtherefore
thereforeconstitute
constituteaapublic
public nuisance
nuisanceunder
underIllinois
Illinois law.
possession and
law.
See,
See, e.g.,
e.g.,John
JohnG.
G.Culhane
Culhane&&Jean
JeanMacchiaroli
Macchiaroli Eggen,
Eggen,Defining
Defining aa Proper
Proper Role
Role For
For Public
Public Nuisance
Nuisance Law
Law
in
MunicipalSuits
SuitsAgainst
AgainstGun
GunSellers:
Sellers:Beyond
BeyondRhetoric
Rhetoricand
and Experience,
Experience, 52
52 S.C.
S.C. L.
L. Rev.
Rev. 287
287 (2001).
(2001).
in Municipal
Seealso
alsoYoung
Youngv.
v.Bryco
Bryco Arms,
Arms, 765
765 N.E.2d
N.E.2d 11 (Ill.
(Ill. App.
See
App. Ct.
Ct. 2002).
2002).
In late
late 1998,
1998, the
Chicago submitted
to
In
the City
City of
of Chicago
submitted aa request
requestunder
underthe
theFreedom
FreedomofofInformation
InformationAct
Act(“FOIA”)
("FOIA") to
ATF,
ATF denied
ATF, seeking
seeking disclosure
disclosure of
of nationwide
nationwidedata
data from
fromits
itstrace
traceand
andmultiple
multiplesales
salesdatabases.
databases. ATF
denied the
request,
althoughitit promised
promisedtotoprovide
providethe
theinformation
informationifif the
theCity
City formally
formally withdrew
request, although
withdrew its
its FOIA
FOIArequest
request
and
Pet. App.
21a.a.The
and sought
sought the
theinformation
information pursuant
pursuant to
to the
the Gun
Gun Control
Control Act.
Act. Pet.
App. 21
TheCity
City complied,
complied, but
but ATF
ATF
information. Pet.
a.After
Afer several
failed to
to provide
provide the
the requested
requested information.
Pet. App.
App. 21
21a.
several further
further requests
requests for the
information, the
the City
Cityagain
again fled
filedaaformal
formalFOIA
FOIArequest
requeston
onMarch
March3,3,2000.
2000.Pet.
Pet.App.
App.21
21a.
On March
March 8,
8,
information,
a. On
2000, ATF sent the
the City
City aa zip
zip disk compiled from its databases
withholdinginformation
information identifying
identifying the
databases withholding
the
names
and addresses
addressesof
ofthe
themanufacturers,
manufacturers,importers,
importers, wholesalers, and dealers
dealers that
that had
had sold
sold firearms
names and
later recovered and traced as
as part
part of
of a criminal
criminal investigation;
the
names
and
addresses
of
investigation; the names and addresses of the
the purchasers
purchasers
of the firearms when they were
of those firearms as well as the identities of
of those
those in
in possession
possession of
recovered and their associates; the locations where the weapons were recovered; and the serial numbers
and manufacture
manufacture date
dateof
of the
therecovered
recoveredfirearms.
firearms.R.
R.88atat6-16.
6-16.ATF
ATF also
alsowithheld
withheld from the national
and
multiple
the identity
identity of
multiplesales
sales database
database the
of the
the manufacturers,
manufacturers, wholesalers,
wholesalers, and retailers that had sold the
information identifying
firearms, as well as information
identifyingthe
thepurchasers,
purchasers,the
the date
date of
of purchase,
purchase, the number of firearms
purchased,
and
information
about
the
type
of
frearms
purchased.
R.
8
at 18-31. The
The City
City then brought
purchased, and information about the type of firearms purchased.
suit against
ATF under
FOIA seeking
suit
against ATF
under FOIA
seeking the
the withheld
withheld information
informationon
onJune
June7,
7,2000.
2000. Pet.
Pet. App.
App. 22a.
22a.
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In the ensuing
ensuing litigation,
litigation, ATF
ATF eventually
following exemptions
eventually claimed that its policy was to claim the following
exemptions
for varying
varying amounts
amounts of
of time:
time: under
under the exemption for
for material
material the
the disclosure of which
which could
could reasonably
reasonably
expected to
to interfere
interfere with
with law
data for
for one
one year
year and
andall
all multiple
multiple
be expected
law enforcement
enforcement proceedings, all trace data
sales
data
for
two
years;
under
the
same
exemption,
the
identity
of
the
agency
requesting
traces,
sales data for two
same exemption, the identity of the agency requesting traces, the
numbers of
of traced
tracedfirearms
firearmsifif they
they were
were involved
involved in multiple
multiple sales,
the identity
identity of importers and
serial numbers
sales, the
dealers that
that sold
sold traced
traced firearms,
firearms, and
and the
the dates
datesof
of purchase,
purchase,for
for five
five years;
years; and
and under
under the
the exemption
exemption for
for
dealers
material the disclosure
disclosure of
of which
which would constitute an
an unwarranted
unwarrantedinvasion
invasionof
ofprivacy,
privacy, the
theidentity
identity of
of
purchasers of
of multiple
multiple handguns,
of firearms later
purchasers
handguns, purchasers
purchasers of
later traced
traced by
by ATF,
ATF,the
thepossessors
possessors of traced
guns and their associates
at the
the time
time the guns were recovered, and the location where
associates at
where traced
traced guns
guns are
recovered,
permanently.
Pet.
5.
ATF
supported
its
claim
to
exemptions
primarily
with
a
statement
by
recovered, permanently. Pet. 5. ATF supported its claim to exemptions primarily with a statement by
ATF Assistant
Assistant Director
Directorfor
forField
FieldOperations
OperationsDavid
DavidL.L.Benton
Benton("Benton").
(“Benton”).
SeePet.
Pet.App.
App.3131a-71a.
The
ATF
See
a-71 a. The
its claim
claim for full
full disclosure
with several
City supported
supported its
disclosure with
several affidavits from Gerald A. Nunziato
("Nunziato"), aaformer
and, from
from
(“Nunziato”),
formerATF
ATFspecial
specialagent
agentemployed
employedby
bythe
theagency
agency for
formore
more than
than 28
28 years
years and,
1991 to
to 1998,
1998, in
in charge
charge of
of developing the requirements
requirements for
for the tracing process
andthe
thesoftware
sofware to
1991
process and
as well
well as
as supervising
supervising all
all requests
requestsfor
forinformation
information at
at ATF’s
ATF's National Tracing
support it as
Tracing Center.
Center. Nunziato
testified that none
none of
of the
the information
information the
the City
City is seeking
seeking isis likely
likely to interfere with any investigation
becauseany
anytruly
truly sensitive information
information isisnot
because
notplaced
placed ininthe
thedatabases
databases in question, R. 35, Ex. J, and
becauseinformation
information similar
similar to
past without
without causing
because
to that
that now
now being
beingwithheld
withheldhas
hasbeen
been released
released in the past
25, Ex.
Ex. F. Nunziato also noted
noted that
that the
the information
information sought could shed
shed light
light on
any interference, R. 25,
ATF’sperformance
performance of
of its
its duties.
duties. R.
R. 38,
38, Ex.
Ex. O.
O. Law
Law enforcement
enforcement officials
responsible for
for investigations
investigations
ATF's
officials responsible
that involve
involve trace
trace requests
requests from
St. Louis,
Louis, Chicago,
Chicago, Detroit,
Detroit,and
and Camden
Camden County,
County, New
NewJersey,
Jersey,
that
from St.
submitted affidavits affirming
affirmingthat
thattheir
theirinvestigations
investigationswould
wouldnot
notbe
bejeopardized
jeopardizedby
bythe
therelease
release of any
information
inthe
thedatabases.
databases. R.
R. 38,
38, Ex.
Ex. P.
P.
information in
R. 35,
35, Exs.
Exs. K,
K, L,
L, M;
M; R.
parties' cross-motions for summary judgment, the district court ruled
On the parties’
ruled that
that an evidentiary hearing
was warranted.
was
warranted. Pet.
Pet.App.
App. 4a-5a.
4a-5a.At
At the
the hearing,
hearing,ATF
ATF called
called three
three witnesses,
witnesses,two
twoof
ofwhom
whom --- ATF
ATF
Division Chief
Disclosure Division
ChiefDorothy
DorothyA.
A.Chambers;
Chambers;and
and National
National Tracing
Tracing Center
Center Chief
Chief Forest
Forest Webb -testified to the importance of withholding
withholding the
The City
City called
the information
informationininquestion.
question. See
See R. 76-1, 76-2. The
two witnesses,
oneof
of whom
whom --- Nunziato
Nunziato -- testified
testifed that
without
witnesses, one
that the
the information
informationcould
couldbe
be released
released without
After the evidentiary
compromising investigations. See
See R. 76-2. After
evidentiary hearing,
hearing, the district
district court
court entered
entered
judgment in
in favor
favor of
ofChicago.
Chicago.The
The court
courtfound
foundthat
thatthe
theprivacy
privacyexemption,
exemption,7(C),
7(C),does
doesnot
notapply
applybecause
because
the information
information does
does not constitute an unwarranted invasion of privacy,
privacy, and
and that the law enforcement
exemption, 7(A),
7(A), does
ATF had
had failed
failed to
to explain
explain adequately
adequately how
how the
the information
information
does not apply because
because ATF
could
interfere with
withlaw
lawenforcement
enforcementproceedings.
proceedings.See
See Pet.
Pet. App.
App.24a-25a,
24a-25a, 27a.
27a.
could interfere
affirmed. On the law
The court of appeals
appeals affirmed.
law enforcement
enforcement exemption,
exemption, the
the court acknowledged that any
"potential for
investigations" would be sufficient to
“potential
for interference"
interference” involving
involvingeither
either "open
“open or
or prospective
prospective investigations”
invoke the exemption, but held
held that
that “ATF
"ATF has
affirmatively established
interference of
of
has not affirmatively
established any potential interference
this nature."
nature.” Pet. App. 7a-8a. On the privacy exemption, the court concluded that disclosure would not
be an
an unwarranted
unwarrantedinvasion
invasion of
of privacy,
privacy, because
because“[d]isclosure
"[d]isclosure of
of the records
records sought
soughtby
bythe
theCity
City will
will shed
shed
light on
light
on ATF's
ATF’sefficiency
efficiencyininperforming
performingitsitsduties
dutiesand
anddirectly
directlyserve
serve FOIA's
FOIA’spurpose
purpose in
in keeping
keeping the
the
activities
of government
government agencies
agencies open
activities of
open to
to the
thesharp
sharpeye
eyeofofpublic
publicscrutiny.”
scrutiny." Pet.
Pet. App.
App. 15a.
15a. ATF’s
ATF's
petition
for
rehearing
en
banc
was
denied
with
the
panel
adding
a
paragraph
to
its
opinion
explaining:
petition for rehearing en banc
denied with
a paragraph to its opinion explaining:
"ATF has
“ATF
has provided
provided us
us with
with only
onlyfar-fetched
far-fetchedhypothetical
hypotheticalscenarios;
scenarios; without
without aa more
more substantial,
substantial, realistic
risk of
cannot allow
allow ATF
ATF to
of interference,
interference, we cannot
to rely
rely on
on this
this FOIA
FOIAexemption
exemptiontotowithhold
withholdthese
theserequested
requested
records." Pet.
records.”
Pet. App.
App. 18a.
18a.

ARGUMENT
As this Court has explained,
explained, “[t]he
"[t]he basic purpose
purpose of
of FOIA
FOIA is to ensure
aninformed
informed citizenry,
citizenry, vital
vital to
ensure an
to the
the
functioning
of
a
democratic
society,
needed
to
check
against
corruption
and
to
hold
the
governors
functioning of a democratic society, needed
corruption and hold the
accountable to
to the
the governed.”
governed." NLRB
NLRB v.
S. 214,
accountable
v.Robbins
RobbinsTire
Tireand
andRubber
RubberCo.,
Co.,437
437U.
U.S.
214, 242
242 (1978).
(1978). Hence,
Hence,
"the Act
“the
Act is
is broadly
broadly conceived,"
conceived,” and
and "its
“its basic
basic policy
policy is
is in
in favor
favorof
ofdisclosure."
disclosure.”Id.
Id.atat220.
220. Indeed,
Indeed, the
Act
the material
material at issue
issue is
is exempt
exempt from disclosure.
Act places
places the burden on the agency to demonstrate that the
disclosure.
See 55 U.S.C.
U.S.C. §§ 552(a)(4)(B)
552(a)(4)(B) (2000).
of any
any claim
claim to
See
(2000). Moreover,
Moreover,the
the reasonableness
reasonableness of
to an
an exemption
exemption must
must be
be
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weighed against
against “the
"the strong
strong presumption
presumption in
in favor
favor of
of disclosure.”
disclosure." Robbins Tire, 437 U.S. at 236.
236. And,
And, in
light of
narrowly.
light
of this
this presumption,
presumption, exemptions
exemptions to FOIA's
FOIA’sdisclosure
disclosurerequirement
requirementshould
should be
be construed
construed narrowly.
See, e.g.,
e.g.,Department
Departmentof
ofInterior
Interior v.
v. Klamath Water
See,
Water Users
Users Protective Association, 532
532 U.S.
U.S. 1,
1, 7-8 (2001);
(2001);
Department of Air
Force
v.
Rose,
425
U.S.
352,
361
(1976).
Air Force v. Rose, 425 U.S. 352,
involves aa highly
highly fact-bound dispute
dispute resolved
resolvedby
by the
thedistrict
district court
court after
afer an
This case
case involves
an evidentiary hearing
conficting evidence
submitted on
on ATF’s
ATF's claim
held to weigh the conflicting
evidencethat
that the
the parties
parties had submitted
claim to
to exemptions
exemptions
from FOIA's
disclosure
requirement.
Even
ATF
does
not
claim
that
the
district
court
was
FOIA’s disclosure requirement. Even ATF does
claim that
district court was obligated to
without inquiry;
inquiry; under
credit its evidence
evidence without
under FOIA,
FOIA,the
the decision
decision whether
whether material is exempt from
disclosure is properly for
for the
the district
districtcourt
courtand
and not
notthe
the agency.
agency. As
As this
this Court
Court observed
observed in
in United
UnitedStates
States
Department
of
Justice
v.
Reporters
Committee
for
Freedom
of
the
Press,
489
U.S.
749
(1989),
"[u]nlike
Department of Justice v. Reporters Committee for Freedom of the Press, 489 U.S. 749 (1989), “[u]nlike
the review of
of other
other agency
agency action
action that
that must
must be
be upheld ifif supported
supported by
by substantial
substantial evidence
evidence and not
sustain its
its action’
action' and
arbitrary or
or capricious,
capricious, FOIA
FOIAexpressly
expresslyplaced
placed the
the burden
burden `on
‘on the
the agency to sustain
directs
the
district
courts
to
`determine
the
matter
de
novo."'
Id.
at
755
(quoting
5
U.S.C.
§§ 552(a)(3)
552(a)(3) &
&
directs the district courts to ‘determine the matter de novo.’” Id. at 755 (quoting 5 U.S.C. §§
552
(a)(4)(B) (2000)) (footnote omitted).
552(a)(4)(B)
omitted). And,
And, indeed,
indeed, the district court ultimately
ultimately found
found that
that disclosure
disclosure
information at
neither constitutes
constitutes an
anunwarranted
unwarrantedinvasion
invasionof
ofprivacy
privacy within
within the
of the information
at issue
issue here neither
meaning of
Exemption7(C),
7(C),55U.S.C.
U.S.C.§§552(b)(7)(C)
552(b)(7)(C)(2000),
(2000),nor
norcould
couldreasonably
reasonablybe
be expected
expected
meaning
of FOIA’s
FOIA's Exemption
to interfere
interfere with
law enforcement
enforcement proceedings
id. §§ 552
552
to
with law
proceedingswithin
within the
the meaning
meaningof
ofFOIA’s
FOIA's Exemption
Exemption 7(A),
7(A), id.
(b)(7)(A). Affirming,
court's findings
(b)(7)(A).
Affirming,the
thecourt
courtofofappeals
appeals concluded
concluded that the district court’s
findings were not clearly

erroneous.
erroneous.
In
followed settled
In its
its decision,
decision, the
the court of
of appeals
appeals followed
settled law:
law: on
on the
the privacy
privacy exemption,
exemption, the
the court
court of
ofappeals
appeals
balanced
the privacy
privacy interests implicated
implicated by
the value
value of its
balanced the
by disclosure
disclosure of
ofthe
the data
data at
at issue against the
disclosure would
would not work
disclosure, concluding that disclosure
work an
an unwarranted invasion of privacy;
privacy; and
and on
on the
found that
that the
the district
district court had properly concluded
law enforcement exemption, the court of appeals
appeals found
that disclosure of trace data could not reasonably
reasonably be
be expected
expectedto
tointerfere
interfere with
with law enforcement
proceedings.
Now, in
in its petition, ATF’s
ATF's primary
proceedings. Now,
primarycomplaint
complaintisisthat
thatthe
the lower
lower courts
courts erred
erred when
evaluating the strength of
its
evidence.
The
petition,
however,
does
not
even
discuss
of its evidence. The petition, however, does not even discuss the evidence we
adduced,which
which amply
amply supports
supportsthe
thedistrict
district court’s
court's findings.
findings. Equally important,
adduced,
important, ATF
ATFdoes
does not quarrel
with
with the
the court
court of
of appeals'
appeals’ observation
observation that the findings of
of a district
district court
court in
in FOIA
FOIAcases
cases are
are reviewed
only
only for
for clear
clear error.
error. See
See Pet.
Pet. App.
App. 5a;
5a; see
see also
also Fed.
Fed.R.
R.Civ.
Civ. P.
P. 52(a).
52(a). In
In fact,
fact, the
the petition
petition raises
raises only
only
highly
of no general
generalsignificance
signifcance for litigation
highly fact-bound
fact-bound issues
issues of
litigationunder
under FOIA,
FOIA,and
and given
giventhe
the substantial
substantial
evidence in
in the
the record
record supporting
supportingthe
thedistrict
district court’s
court's findings,
fndings, plenary
evidence
plenary review
reviewisisunwarranted.
unwarranted.
1.
The
courts
below
correctly
rejected
ATF's
reliance
on
Exemption
7(C),
which
exempts
from
1. The courts below correctly rejected ATF’s
on Exemption
exempts from
disclosure information
information "to
disclosure
“to the
the extent
extent that production ...
. . could
. couldreasonably
reasonablybe
beexpected
expected to
to constitute
constitute an
unwarranted invasion
5 U.S.C.
U.S.C. §§ 552(b)(7)(C)
(2000). The
The information
information at
at issue
issue
unwarranted
invasion of
of personal
personal privacy.”
privacy." 5
552(b)(7)(C) (2000).
here
involves
little,
if
any,
cognizable
privacy
interests,
since
the
purchase
of
firearms,
occurring
within
here involves little, if any, cognizable privacy interests,
purchase of firearms, occurring within
an industry subject to intensive regulatory scrutiny, is not private
private in
in any
any meaningful
meaningfulsense.
sense. Moreover,
because
disclosureof
of this
this information
information can help the public evaluate whether ATF
ATF is
because disclosure
is adequately
adequately
discharging its
its own
own responsibilities,
responsibilities, disclosure
disclosureisisfully
fully “warranted”
"warranted" within
discharging
withinthe
the meaning
meaning of Exemption 7
(C).
ATF notes
that even
evennon-confidential
non-confidentialinformation
information about
aboutthe
theinvolvement
involvementof
of particular
particular individuals
individuals in
a. ATF
notes that
government
investigations
is
frequently
treated
as
private
within
the
meaning
of
Exemption
government investigations is frequently treated as private within the meaning of Exemption 7(C).
7(C). See
See
Pet.
13. From
From this,
this, ATF
ATF concludes that
that “[a]
"[a] fortiori,
Pet. 13.
fortiori,disclosure
disclosureofofaafirearms
firearmspurchaser's
purchaser’s name
name and
addressto
to aalimited
limited class
class of
of government officials
officials who
non-public files
address
whohave
have access
access to non-public
filesdoes
does not
not negate
negate
the individual’s
individual's privacy
interest
in
avoiding
indiscriminate
release
of
that
information
to
the
general
privacy interest in avoiding indiscriminate release of that information to the general
public pursuant
pursuant to
Pet. 13-14
conclusion does
public
to FOIA.”
FOIA." Pet.
13-14 (emphasis
(emphasisininoriginal).
original). But
But ATF’s
ATF's conclusion
doesnot
notfollow
follow from
from
caseson
onwhich
which ATF
ATF relies considers
considers the
the unique
unique characteristics
characteristicsof
of the
the firearms
frearms
its premise; none of the cases
industry, where expectations of privacy
privacy are
are sharply circumscribed.
circumscribed.
In
business records
recordsinvolving
involving commercial activities
In general,
general, business
activities that
that are
are subject to government inspection
neverthelessconsidered
consideredprivate.
private.See,
See,e.g.,
e.g.,Marshall
Marshallv.v.Barlow’s
Barlow's Inc., 436 U.S. 307,
and regulation are nevertheless
311-15
does not
United States
States v.
311-15 (1978).
(1978). But
But this
this principle
principle does
not apply
apply to
to the
the firearms
firearms industry.
industry. In
In United
v. Biswell,
Biswell,
406 U.S. 311 (1972), for example, the Court, in upholding
premises of
of
upholding warrantless
warrantless inspections of the premises
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federally licensed firearms dealers,
dealers, observed
observedthat
that“close
"closescrutiny
scrutinyof
ofthis
this traffic
traffic is undeniably of central
violent crime
the States
Statesin
inregulating
regulating firearms
frearms
importance to federal efforts to prevent violent
crime and
and to
to assist
assist the
traffic
traffic within
withintheir
theirborders."
borders.”Id.
Id.atat315.
315.Moreover,
Moreover,"inspection
“inspectionisisaacrucial
crucialpart
partofofthe
theregulatory
regulatoryscheme,
scheme,
since it assures
that
weapons
are
distributed
through
regular
channels
and
in
a
traceable
manner
and
assures that weapons are distributed
regular channels
in a
makes possible
possible the
the prevention
prevention of
of sales
sales to
to undesirable
undesirable customers
customersand
andthe
thedetection
detectionofofthe
theorigin
origin of
of
makes
particular frearms."
firearms.”Id.
Id.atat315-16.
315-16.Accordingly,
Accordingly,"when
“whena adealer
dealerchooses
chooses to
to engage
engage in this pervasively
regulated business and
and to
to accept
accept aa federal
federal license,
license, he
he does
does so
sowith
with the knowledge that
that his
his business
business
records,
firearms, and
andammunition
ammunition will
will be subject
subject to
to effective
effective inspection.”
inspection." Ibid.
records, firearms,
It
It follows
followsthat
thatthose
thosewho
whopurchase
purchasefirearms
firearmsare
arealso
alsoon
onnotice
noticethat
thatthe
therecords
recordsofofthose
thosepurchases
purchases are
are
subject to intensive scrutiny,
and
are
therefore
in
no
meaningful
sense
private.
Indeed,
since
Biswell,
scrutiny, and
meaningful sense private. Indeed, since Biswell,
regulation
become even
even more
more intensive;
intensive; now all firearms
regulation has
has become
firearms purchases
purchases must be reviewed by appropriate
federal,
state, or
or local
local authorities.
authorities. See
See 18
18 U.S.C.
U.S.C. §§ 922(s)
922(s) &
& (t)
(t) (2000).
federal, state,
(2000). Moreover,
Moreover, as
as we
we explain
explain above,
above,
multiple
purchases
must
be
reported
to
federal,
state,
and
local
authorities,
without
any
statutory
multiple purchases
be reported to federal, state, and local authorities, without
restriction on the further dissemination or use
of that information;
information; and
records of
of all other
use of
and the records
transactions are
compliance inspections
inspections and
and regulatory
transactions
are subject
subjectnot
notonly
only to
to regulatory
regulatory scrutiny
scrutiny during
during compliance
regulatory
investigations, but also must be
be provided
provided to ATF
ATF when
it
conducts
a
trace,
again
with
no
statutory
when it conducts
again with
restriction on the dissemination or use
useof
of that
that information
information by ATF
ATF or
or local
local law
or the
the federal, state,
state, or
receives the
the trace
traceresults.
results.Accordingly,
Accordingly, there is simply
enforcement agency that receives
simply no
no reasonable
reasonable
expectation of privacy
privacy involved
involvedininthe
thepurchase
purchase of
offirearms.
firearms.See,
See, e.g.,
e.g., United
United States
States v. Marchant,
Marchant, 55
55
F.3d 509, 516 (10th Cir.),
Cir.), cert.
cert. denied,
denied, 516 U.S. 901 (1995); Center To Prevent Handgun Violence v.
v.
United
Department of
of Treasury, 981
981 F.
F. Supp.
Supp. 20,
20, 23
23 (D.D.C.
(D.D.C. 1997). And the
United States
States Department
the recovery of
of aa
criminal investigation
firearm by
by the
the authorities
authorities in
in the
the course
course of a criminal
investigationisiseven
even less
less private.
private. Once
Once the
seized aa firearm,
firearm, its possessor
surely loses
losesany
anymeaningful
meaningful privacy
privacy interest in the
authorities have seized
possessor surely
weapon or the circumstances
circumstancesof
of its
its recovery
recovery --- nothing offers possessors
confidentiality with
possessors confidentiality
with respect
respect to
those facts.
facts.
ATF
failing to
ATF claims
claims that
that the
the court
court of
ofappeals
appeals erred by failing
to recognize
recognize that
that aa privacy
privacy interest
interest inheres
inheres in the
and addresses
addresses“in
"inconnection
connectionwith
with aacriminal
criminal law enforcement investigation.”
investigation." Pet.
disclosure of names
names and
Pet.
15. As to multiple
multiplesales
sales data
data this argument has no merit at all,
all, since
since the
the multiple
multiplesales
sales data
data does
does not
indicate whether any investigation
with respect
multiple sales
investigationhas
has ever
ever been conducted with
respect to the multiple
sales described
as to
to trace
trace data,
data,ATF’s
ATF's position considerably
in the data. Even as
considerably overstates
overstates things. This
This Court
Court has
has
that FOIA
FOIA does not shield
shield information
information from
explained that
from disclosure
disclosure "simply
“simplybecause
because it was found in an
investigatory file."
file.”Robbins
RobbinsTire,
Tire,437
437U.S.
U.S.atat230.
230. Thus,
Thus, Exemption
Exemption 7(C)
7(C) does
does not
not categorically
categorically exclude
exclude
investigatory
any information
information identifying
from disclosure any
identifying particular
particular individuals
individualswho
whocame
came to
to the
the attention
attention of the
amounting to
to an
an “unwarranted
"unwarranted invasion
invasion of
of privacy”
privacy"
authorities during an investigation; only disclosures
disclosures amounting
are
within
the
exemption.
Moreover,
the
data
at
issue
contains
only
highly
limited
information
about
are within
data at issue contains only highly limited information about
particular individuals
frearm that
individuals -–-ititdiscloses
discloses only
onlythe
the identity
identityof
ofthe
thepurchaser
purchaser of a firearm
that was
was later
recovered
in the
the course
courseof
ofaacriminal
criminal investigation,
investigation, and
andthe
theidentity
identity of
of the
the person
personfrom
fromwhom
whomthe
thefirearm
frearm
recovered in
was recovered by the authorities and his associates
present
at
that
time.
This
information
does
not
reveal
associates present at that time. This information does
whether anyone
anyone violated
violated any law or was aa subject
subject or
or witness
witness in
in aa criminal
criminal investigation.
investigation. There
There is no
precedent
for treating information
information of
private, especially
especially when
when itit involves a closely
precedent for
of this
this character
character as
as private,
regulated commodity
commodity such
firearm.
such as
as a firearm.
ATF
holding that
that records
recordsreflecting
refecting the
the nature
natureof
ofan
anindividual’s
individual's involvement in a
ATF relies
relies on
on precedents
precedents holding
criminal investigation,
as records
recordsreflecting
refecting individuals’
individuals' arrest
or involvement
involvement in
criminal
investigation, such
such as
arrest records
records or
investigations as witnesses
witnesses or
or interviewees,
interviewees, can
canbe
beconsidered
consideredprivate
privatewithin
within the
the meaning
meaning of
of Exemption
Exemption
Pet. 13-16.
13-16. In
In this
this case,
however, the
the information
information at
not identify
identify suspects,
7(C).
See Pet.
case, however,
at issue
issue does
does not
suspects,
7(C). See
witnesses,
or even
evenpeople
peopleinterviewed
interviewed in
in connection
connection with
with an investigation. Disclosure of
witnesses, or
of this
this data
data could,
at most, encourage
encourage some
someto
tospeculate
speculateabout
abouthow
howthe
theindividuals
individuals identified
identified in
the
data
may
have
in the data may have been
been
involved
law makes
makesclear
clearthat
thatthe
thepossibility
possibility of
of that
that type
type of
of
involved in
in the
the criminal
criminalprocess,
process, but
but the
the case
case law
reasonable expectation
expectation of
of an invasion of
speculation does not constitute a reasonable
of privacy.
privacy.See,
See, e.g.,
e.g., Rose,
Rose, 425
U.S. at 380
380 n.19
n.19 (threat
(threatto
toprivacy
privacy must
mustbe
be“more
"morepalpable
palpablethan
thanmere
merepossibilities”);
possibilities");Arieff
Arieff v.
v. United
StatesDepartment
Departmentof
of Navy,
Navy, 712
712 F.2d
F.2d 1462,
1462, 1468
1468 (D.C.
(D.C. Cir. 1983)
itself and
States
1983) (Scalia,
(Scalia, J.)
J.) (document itself
and not
not
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speculation must
must constitute
constitute invasion
invasion of
of privacy).
privacy).
casesthat
thatATF
ATF cites
cites fall
fall into
person is
is actually
actually identified
identified as
The cases
into three
three categories:
categories: (1) when the named person
as a
suspect, witness,
witness, or
or interviewee
interviewee in a
particular law
suspect,
a particular
law enforcement
enforcement investigation,
investigation,see,
see, e.g.,
e.g., Reporters
Reporters
Committee, 489 U.S. at 780
780 (FBI
(FBI arrest and
and conviction
conviction histories); Neely v.
v. FBI,
FBI, 208
208 F.3d
F.3d 461,
461, 463-65
463-65
mentioned in
in “connection
"connectionwith
with particular
particular [criminal]
[criminal]
(4th Cir. 2000) (individuals interviewed or mentioned
investigations");
investigations”);Manna
Mannav.v.Department
DepartmentofofJustice,
Justice,51
51F.3d
F.3d1158,
1158,1166
1166 (3d
(3dCir.)
Cir.)(suspects,
(suspects, witnesses,
witnesses, and
interviewees
in
specifc
criminal
investigation
of
mob
boss),
cert.
denied,
516
U.S.
975
(1995);
interviewees in specific criminal investigation of mob boss), cert. denied, 516 U.S. 975 (1995); Landano
Landano
v.
v. United
United States
States Department
Department of
of Justice,
Justice, 956
956 F.2d
F.2d 422,
422, 426
426 (3d
(3d Cir.
Cir.1992)
1992)(suspects,
(suspects, witnesses,
witnesses, and
and
interviewees in
in specific murder investigation), aff’d
aff d in
interviewees
in part
part &
&rev'd
rev’dininpart
parton
onother
othergrounds,
grounds, 508
508 U.S.
U.S.
165
(1993);
Burge
v.
Eastburn,
934
F.2d
577,
579
(5th
Cir.
1991)
(individuals
who
made
statements
165 (1993); Burge v. Eastburn, 934 F.2d 577, 579 (5th Cir. 1991) (individuals who made statements to
to
police in
in specific
specific murder
murder investigation);
investigation);SafeCard
SafeCard Services,
Services, Inc.
Inc. v.
v. SEC,
SEC, 926
926 F.2d
F.2d 1197,
1197, 1205
Cir.
police
1205 (D.C.
(D.C. Cir.
(suspectsand
andwitnesses
witnessesininparticular
particularstock
stockfraud
fraudinvestigation);
investigation);Fitzgibbon
Fitzgibbon v.
v. CIA,
CIA, 911
1991) (suspects
911 F.2d
F.2d 755,
767
(D.C.
Cir.
1990)
(name
in
FBI
investigative
fle
concerning
disappearance
of
international
political
767 (D.C. Cir. 1990) (name in FBI investigative file concerning disappearance of international political
activist); Senate
588 (D.C.
(D.C. Cir.
Cir.
activist);
Senate of Puerto Rico v. United
United States
States Department of Justice, 823 F.2d 574, 588
(suspects,witnesses,
witnesses,and
andinformants
informantsininparticular
particularmurder
murderand
andpolice
policecorruption
corruption investigation);
investigation); (2)
1987) (suspects,
when revealing the name
name would
would also
also reveal
reveal other
other identifiable
identifiable and
and potentially
potentially embarrassing
information,
embarrassing information,
see
874 F.2d
F.2d 315,
315, 321
321 (5th
Cir. 1989)
1989) (names
(names connected
see Halloran
Halloran v.
v. Veterans
Veterans Administration,
Administration, 874
(5th Cir.
connected with
with
private comments on work,
work, job
job performance,
performance, co-workers,
co-workers, clients,
clients,and
and friends);
friends);and
and (3)
(3)when
whenthe
thenames
names
addressesare
areattached
attachedtotoother
otherpersonal
personalinformation
informationthat
thatcould
couldlead
leadto
tounwelcome
unwelcome junk
junk mail and
and addresses
solicitations, see,
e.g., Bibles
Bibles v. Oregon Natural Desert Association, 519 U.S. 355 (1997) (per
other solicitations,
see, e.g.,
(per
addresseson
onBureau
BureauofofLand
LandManagement
Managementmailing
mailing list);
list); United
curiam) (names and addresses
United States
States Department
of Defense
v. FLRA,
of
Defense v.
FLRA,510
510U.S.
U.S.487,
487,500
500(1994)
(1994)(home
(homeaddresses
addresses (but
(but not
not names)
names) of
of federal
federal employees
employees
who have not disclosed their addresses
their union);
union); FLRA
FLRA v.
addresses tototheir
v. United
UnitedStates
States Department
Department of
of Defense,
Defense,
coupledwith
with federal employment positions);
977 F.2d 545, 549 (11th Cir. 1992)
1992) (home
(home addresses
addresses coupled
United States
Department of
of Navy
Navy v. FLRA,
FLRA, 975
States Department
975 F.2d 348, 353 (7th Cir. 1992) (same); National
Association of
of Retired
Retired Federal
Federal Employees
Employees v.
v. Horner,
Horner, 879
879 F.2d
F.2d 873,
873, 876
876 (D.C.
Cir. 1989)
1989) (names
(names and
and
Association
(D.C. Cir.
addressescoupled
coupledwith
withidentification
identifcation as
persons receiving
receiving monthly
monthly federal annuity
addresses
as retired or disabled persons
checks).
information at
here does
doesnot
notfall
fall into
into any
any of
of these
thesecategories.
categories.ItItisisdifferent
different from
from the
the first
first
The information
at issue
issue here
because itit does
does not
not identify
identify anyone
suspect,witness,
witness, interviewee,
interviewee, or otherwise
category because
anyone as a suspect,
participating
participating in
in some
some fashion in
in aa criminal
criminal investigation.
investigation.ItItisisdifferent
differentfrom
fromthe
thesecond
secondcategory
categorybecause
because
the names
names are
arenot
notconnected
connectedwith
withany
anypotentially
potentially embarrassing
embarrassinginformation.
information. There is nothing either
private or
or embarrassing
embarrassing about having bought two
two or
or more
more guns
guns in
in one
one week or
or purchasing
purchasing a gun that
was later traced
traced by
by police;
police; this is at most discrete
discrete information
information about commercial transactions in a closely
regulated
industry. And itit is
regulated industry.
is different
differentfrom
fromthe
thethird
thirdcategory
categorybecause
because this information
informationdoes
does not
not reveal
reveal
anyone's employment or indeed anything other than facts relating to a commercial transaction in a
anyone’s
closely regulated industry. Nor
Nor is
is disclosure
disclosure likely
likelytotosubject
subjectfrearms
firearmspurchasers
purchasersororpossessors
possessors to
unwanted commercial solicitation;
purchasers
identified
in
the
data
have
already
revealed
solicitation; purchasers identified in the data have already revealed their
their names
names
addressesto
todealers
dealersand
andare
arealready
alreadysubject
subjectto
towhatever
whatever marketing
marketing attention
and addresses
attention the
the dealer
dealer deems
deems
associatesare
arenot
notlikely
likely to attract any
appropriate or proftable,
profitable,and
andthe
thenames
namesof
ofpossessors
possessors and associates
commercial attention because
there
is
not
enough
other
information
to
make
them
of any
any particular
particular
because there is not enough other information to make them of
commercial interest.
interest.
Moreover,
cited by ATF,
ATF, the
Moreover, even
even in
in the
the cases
cases cited
the courts
courts have
have not
not considered
considered the privacy
privacy interest
interest at
at stake
stake
very
strong.
For
example,
with
respect
to
data
disclosing
the
addresses
of
federal
employees,
this
Court
very strong. For example, with respect to data disclosing the addresses of
wrote only
was “not
"not insubstantial.”
insubstantial." Department of
of Defense
Defense v.
v. FLRA,
FLRA,
only that
that the
the privacy
privacy interest
interest at stake
stake was
510
at 500.
Circuithas
has found
foundthe
theinterest
interestininnames
names and
and addresses
addresses attached
510 U.S.
U.S. at
500. The
The D.C.
D.C. Circuit
attachedto
toinformation
information
about federal
federalretirement
retirementor
ordisability
disability benefits
benefts merely
merely “more
"more than
than de
deminimis.”
minimis." National
National Association
Association of
of
about
Retired Federal Employees,
Employees, 879
879 F.2d
F.2d at
at 878.
878.The
TheThird
Third Circuit
Circuit has
even the
the privacy
privacy interest in
has held that even
the names
names of
of witnesses
witnessesand
andinterviewees
intervieweesininfederal
federalinvestigative
investigativefiles
files used
usedto
toconvict
convict aapowerful
powerful mafia
boss
"may
become
diluted
with
the
passage
of
time."
Manna,
51
F.3d
at
1166.
The
only
boss “may become diluted with the passage of time.” Manna, 51 F.3d at 1166.
only reason
reason the
possibly very slight
courts found these
these possibly
slight invasions
invasions of
ofprivacy
privacyunwarranted
unwarrantedisisbecause
because there
there were no
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cognizable public
"we `need
public interests
interests to
to balance
balance against them: “we
‘need not linger
linger over
overthe
the balance'
balance’because
because
`something ..... .outweighs
"' Ibid.
‘something
outweighs nothing
nothing every
every time.
time.’”
Ibid.(quoting
(quotingNational
NationalAssociation
Association of
ofRetired
Retired Federal
Federal
Employees, 879
Employees,
879 F.2d
F.2d at
at 879);
879); see
seealso
alsoBibles,
Bibles,519
519U.S.
U.S.atat355
355(no
(nopublic
public interest
interestrelevant
relevantto
toFOIA
FOIA
identified);
v. FLRA,
FLRA, 510
500 (“a
("a very slight privacy
identified); Department
Department of
of Defense v.
510 U.S. at 500
privacy interest"
interest” outweighs
outweighs
"the virtually
“the
virtuallynonexistent
nonexistent FOIA-related
FOIA-related public
publicinterest").
interest”).InInthis
thiscase,
case, however,
however, the lower courts found
that powerful
powerful public
even if
if the lower
lower courts
publicinterests
interests counseled
counseled in favor
favor of
ofdisclosure.
disclosure. That
That means
means that even
courts
undervalued the privacy
interest
at
stake,
this
case
would
nevertheless
come
out
the
same
way
because
privacy interest at stake, this case would nevertheless come out the same way because
the public
public interests
privacy interest,
interests outweigh
outweigh even
even a cognizable privacy
interest, as we now explain.
explain.
b. Even aa disclosure
disclosure of
of otherwise
otherwise private
private facts
facts can
canbe
be“warranted”
"warranted" within
within the meaning of Exemption 7
(C) when it advances
"the citizens’
citizens' right to be informed about what their government is up
up to.”
to."
advances “the
Reporters
Committee, 489 U.S. at
at 773.
773. The
The court
court of
of appeals
appealsfollowed
followed this test precisely, concluding that
Reporters Committee,
disclosure of
of the
the requested
requestedinformation
informationwill
will aid
aid the
the public
public in
in evaluating
evaluating “ATF’s
"ATF's performance
disclosure
performance of its
statutory duties
duties of
of tracking, investigating and prosecuting
prosecuting illegal
illegal gun trafficking,
trafficking, as
as well
well as
as determining
whether stricter regulation of frearms
ATF, for
firearmsisisnecessary."
necessary.” Pet. App. 14a-15a.
14a-15a. ATF,
for its
its part,
part, contends only
that the lower courts
disclosure of
of the information
information at
courts misapplied
misapplied this
this test
test because
because disclosure
at issue
issue would
would not
not assist
assist
the public
public in
evaluating
the
efficacy
of
firearms
regulation.
See
Pet.
14.
But
ATF
does
not
even
discuss
in evaluating the efficacy of firearms regulation. See Pet. 14. But ATF does not even discuss
the evidence
evidence supporting
supporting the
thefindings
fndings below.
below.
Nunziato, in uncontroverted testimony, explained
explained that
that ifif individual
individual names
are identified,
identified, analysis
analysis of
of
names are
trace and
and multiple
multiple sales
datacan
canassist
assistthe
thepublic
publicinindetermining
determiningwhether
whetherATF
ATFisisproperly
properlyidentifying
identifying
sales data
dealersand
andindividuals
individualswho
whodisplay
displayindicia
indiciaof
of involvement
involvement in
in illegal
illegal gun
gun trafficking,
traffcking, and
dealers
and who
who therefore
therefore
warrant
13; R.
R. 38,
38, Ex.
Ex. O,
0, ¶¶
ATF publishes
warrant further
further investigation.
investigation. See
See R. 35, Ex. J,
J, ¶¶ 13;
¶¶ 26-28.
26-28. Indeed,
Indeed, ATF
publishes its
its
multiple sales
data, which
which itit believes
believes tends
tendsto
toidentify
identify patterns
patterns of
of illegal
illegal gun
own analysis of tracing and multiple
sales data,
trafficking.
Commerce in
in Firearms, supra
supra at
at 2,
2, 22-25;
22-25; Youth
Youth Crime
trafficking.See
See Gun
Gun Trace
Trace Reports,
Reports, supra
supra at 1-2; Commerce
at 12.
12. Independent
Independent scholars
scholarsagree
agreethat
thatanalysis
analysisofofthis
thisdata
dataprovides
providesan
animportant
important pool
pool for
for
Gun, supra at
techniques in
in gun
gun control
control policy.
policy. See,
e.g.,Philip
Philip J.
J.Cook
Cook&
& Anthony A.
evaluating investigative techniques
See, e.g.,
A. Braga,
Braga,
Comprehensive
Strategic and
Uses of
New Data
Data on
on Firearms
Firearms Markets,
Markets,
Comprehensive Firearms
Firearms Tracing:
Tracing: Strategic
and Investigative
Investigative Uses
of New
43 Ariz.
Ariz. L.
L.Rev.
Rev.277
277(2001).
(2001).Nevertheless,
Nevertheless, by
by withholding
withholdingdata
dataidentifying
identifyingpurchasers,
purchasers,possessors,
possessors, and
associates,ATF
ATF prevents
preventsthe
thepublic
publicfrom
from learning
learning whether
whetherthis
thisinformation
information helps
helps to
to identify
identify the
associates,
characteristics
of
dealers
or
purchasers
that
increase
the
likelihood
that
the
firearms
thatthey
theytraffic
trafficwill
will
characteristics of dealers or purchasers that increase the likelihood that the firearms that
wind
also prevents
prevents the
thepublic
public from
from learning whether
wind up
up in
in the
the hands
hands of criminals.
criminals. Suppressing
Suppressing this data also
ATF
ATF effectively
effectivelytargets
targets"high
“highrisk"
risk”dealers
dealersand
andsales
sales for
foradequate
adequate investigation, or,
or, more generally,
whether additional
additional legislation
legislationisiswarranted
warrantedtotoaddress
address "high
“highrisk"
risk”dealers
dealersand
andsales.
sales.
Accordingly,
casefalls
falls squarely
squarelywithin
within the
the public
public policy
policy
Accordingly, disclosure
disclosure of
of the
the information
information at
at issue
issue in this case
identified by
suffcient to
privacy
identified
by the
the courts
courts as
as sufficient
towarrant
warrantdisclosure
disclosure even
even in
in the
the face of a cognizable privacy
interest. And for
ATF's reliance
where aa minimal
minimal privacy
for this
this reason,
reason, ATF’s
reliance on
on cases
cases where
privacy interest
interest carried the day
because
thedata
dataatatissue
issueshed
shednonolight
lighton
onthe
theoperations
operationsofofgovernment
governmentisiswholly
wholly unavailing
because the
unavailing here.
here.
Rather, in light
light of
of the
the substantial
substantial public
public need
need for
for disclosure,
disclosure, ATF
ATFwas
was required
required to
to prove
prove aa substantial
substantial
invasion of
of important
important privacy
privacyconcerns,
concerns, and
and ititsimply
simplynever
nevermustered
mustered the
the evidence
evidence to
to do
do that.
that.
Finally,
erred by
by ascribing
ascribing significance
significance to Chicago’s
Chicago's interest in
Finally, ATF
ATFcontends
contends that
that the
the court
court of
of appeals
appeals erred
obtaining this data in order to improve
improve its
its enforcement
enforcement of
of its
its own
own gun
gun control
controllaws.
laws.See
See Pet.
Pet. 17-18. This
myopia is distressing. Even
Even ATF
ATF acknowledges
that
one
of
its
"critical
missions"
is
"assisting
acknowledges that one of its “critical missions” is “assisting State
State and
." Youth
agenciesininenforcing
enforcingtheir
theirown
ownfirearms
firearmslaws
laws. ...
local law enforcement
enforcement agencies
. . .”
Youth Crime
Crime Gun,
Gun, supra
supra at
vii.
ATF fails
vii. Thus,
Thus, to
to the
the extent that ATF
fails to
todisclose
disclose information
informationthat
thatmay
mayassist
assist local
local governments in
combating illegal
illegal frearms
firearms trafficking,
trafficking,ititfails
failstotodo
doitsitsjob.
job.On
Onthis
thisbasis,
basis,the
the court
court of
ofappeals
appeals correctly
held that
that “[d]isclosure
"[d]isclosure of the
the records
recordssought
soughtbybythe
theCity
Citywill
willshed
shedlight
lighton
onATF’s
ATF'sefficiency
effciency in
performing
performing its
its duties
duties and
and directly
directly serve
serve FOIA's
FOIA’spurpose
purpose in
inkeeping
keeping the
the activities
activitiesof
ofgovernment
governmentagencies
agencies
open
to
the
sharp
eye
of
public
scrutiny."
Pet.
App.
15a.
To
be
sure,
we
anticipate
that
the
information
open to the sharp eye of public scrutiny.”
sure, we anticipate that the information
we seek
will assist
seek will
assist us in prosecuting our suit
suit against
against scoffaw
scofflawgun
gunmanufacturers
manufacturersand
anddealers,
dealers, as
as both
Pet.App.
App. 14a,
14a, 24a.
24a.That,
That,however,
however,does
doesnot
notdiminish
diminish the
the strong
strongFOIA-related
FOIA-related
lower courts
courts noted. See
See Pet.
public
public interest
interest in
in this
this information
informationthat
thatboth
bothcourts
courtshave
have recognized.
recognized.
2. The courts
courts below
below also
alsocorrectly
correctly rejected
rejectedATF’s
ATF's reliance
reliance on
onthe
theexemption
exemptionfor
forinformation
information that,
that,ifif
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." 5 U.S.C. §§
disclosed, “could
"could reasonably
be expected
expectedtotointerfere
interferewith
with enforcement
enforcementproceedings
proceedings. ...
disclosed,
reasonably be
. . .”
552 (b)(7)(A) (2000).
552(b)(7)(A)
(2000). While
WhileATF
ATFboldly
boldlyclaims
claimsthat
thatdisclosure
disclosureofoffirearms
firearmstrace
tracedata
data "threatens
“threatens
substantial harm
harm to
to law
law enforcement,”
enforcement," Pet.
Pet. 20,
20, itit fails to come to grips with
substantial
with the
the fact
fact that
that the
the trace
trace
information
at
issue
is
not
in
any
meaningful
sense
confidential
it
reveals
virtually
nothing
information at
not in any meaningful sense confidential – reveals virtually nothing that
that the
subjects of
of an
an investigation
investigation are
are not
not already
already likely
likely to know.
subjects
know.
ATF's
ATF’switness
witnessBenton
Bentonspeculated
speculated that
that disclosure
disclosure of
of trace
trace data
data will
willalert
alertsuspects
suspects to
to the
the existence of an
investigation,
and
provide
them
with
an
opportunity
to
obstruct
it.
See
Pet.
App.
38a-43a.
investigation, and provide them with an opportunity to obstruct it. See Pet. App. 38a-43a. Nunziato
Nunziato and
and
law enforcement officials
officials from
fromSt.
St.Louis,
Louis,Chicago,
Chicago,Detroit,
Detroit,and
andCamden
Camden County,
County, however,
however, all
allasserted
asserted
that the trace database
databasecontains
containsprimarily
primarily nonsensitive
nonsensitive raw
raw data,
data, which
which does
does not
not indicate
indicate “whether
"whether an
investigation
of
any
type
is
ongoing
or
contemplated
with
respect
to
a
particular
person
or
particular
investigation of any type is ongoing or contemplated with respect to a particular person or aa particular
gun.” R.
R. 35,
35, Ex.
Ex. J,
J, ¶¶ 8;
8; see
see also
M; R.
R. 38,
38, Ex.
Ex. P.
P. Nunziato
Nunziatopointed
pointedout,
out,as
as an
an example
example
gun."
also R.
R. 35,
35, Exs.
Exs. K,
K, L,
L, M;
of this
this general
general point,
point, that
that an
an investigation
investigation of
ofan
an arms
arms dealer
dealer who
who sold
sold over
over 600
600 guns
guns used
used in crimes
between 1989 and
and 1998
1998 was
was not
not compromised
compromised by the public
public disclosure
guns in
in
disclosure of
ofthe
the trace
trace data
data on these guns
many
R. 35,
35, Ex.
Ex. J,
8. Nunziato
Nunziato also
many FOIA
FOIAdata
datareleases.
releases. See
See R.
J, ¶¶ 8.
also established
established that
that when
when trace
trace data
data is
is
potentially
potentiallysensitive,
sensitive, ititisisclearly
clearlyidentified
identifiedasassuch
suchand
andalready
alreadyadequately
adequatelyshielded
shieldedfrom
fromrelease.
release.See
See R.
R.
35, Ex. J,
¶¶
7,
14-16.
J,
14-16.
district court.
traced until
until
Our witnesses'
witnesses’ testimony was properly credited by the district
court. Firearms
Firearms cannot
cannot be traced
they have been
been recovered
recovered by
by the
the authorities
authorities –-- almost
almostalways
alwaysas
as the
the result
result of
ofaa search
search of
of aa suspect or
arrestee–-- and that
that fact
fact alone
alone tells
tells both the
the individual
individual from
arrestee
fromwhom
whomthe
theweapon
weaponwas
was taken
taken and
and his
associatesthat
thatan
aninvestigation
investigationisisunderway.
underway.Consequently,
Consequently,aadisclosure
disclosureof
oftrace
traceresults
resultsunder
underFOIA
FOIAwill
will
associates
not alert the subjects
subjects to
to the
the fact
fact that
that an
aninvestigation
investigation has
hasbegun
begun–--- that
thatwill
will be evident from the moment
that the firearm is
itself destroys
is seized
seized by the authorities. Moreover,
Moreover, the
the tracing
tracing process
process itself
destroys whatever
confidentiality might
confidentiality
mightremain,
remain,because
because itit requires
requires that
that frearms
firearmsmanufacturers,
manufacturers,wholesalers,
wholesalers, and
and retailers
be contacted and told
told that
requested. The
The trace
trace request
request therefore
therefore alerts these
these entities
entities that
that aa trace
trace has
has been requested.
enables them
themto
to tip
tip off
off the target if they
an investigation is underway, and enables
they are
are inclined
inclined to
to do
do so;
so; indeed,
indeed,
they might
themselves. Thus,
Thus, not
not only
only is the
the tracing
tracing process
processnot
notconfidential,
confidential, but it is the
might be
be targets themselves.
others for
for
recovery of
of the
the firearms
firearmsby
bythe
theauthorities
authoritiesand
andthe
thesubsequent
subsequent request
request to dealers and others
information about
FOIA, that
information
about those
those firearms, not any disclosure under FOIA,
that alerts the outside world to the
existence of
of an investigation. Nor
data reveal
reveal any
any of
of the sensitive details of an investigation.
investigation.
existence
Nor does
does trace data
As we explain
data does
doesnot
notidentify
identify any
any prospective
prospective witnesses;
witnesses;ititidentifies
identifes only
explain above,
above, trace data
only the
the person
person
from whom
from
whomthe
thefirearm
firearmwas
wasrecovered
recoveredand
andhis
hisassociates.
associates. The identities
identities of
ofthose
those persons,
persons, of
of course,
course, are
not confidential,
confidential,but
butinstead
instead are
are known
knownto
toeveryone
everyone present
present at the time
time of
of recovery,
recovery, and
and to
to anyone
anyone else
else
whom
tell.
whom those
those persons may tell.
In any event, if confidentiality
can utilize
utilize a special
special code
codetelling
telling ATF
ATF
confidentialityisisimportant,
important,the
therequesting
requesting agency
agency can
not to contact the dealer that sold the firearm,
and
Chicago
has
not
requested
this
data.
R.
35,
Ex.
J,
firearm, and Chicago has not requested this data.
Ex. J, ¶¶
¶¶ 7,
16. ATF,
ATF, however, asserts
that“‘do
"`do not
not contact’
contact' traces
traces are
arerelatively
relatively rare,
rare, constituting
constituting approximately
14, 16.
asserts that
I% of
10. This fact merely emphasizes
theminuscule
minuscule amount
amountof
of potentially
potentially
1%
ofall
alltraces."
traces.”Pet.
Pet. 20
20 n.
n.10.
emphasizes the
sensitive information
information in
the
trace
database.
And
while
ATF
also
asserts
that
"nothing
in
in the trace database. And while ATF also asserts that “nothing the record
suggests that
that the
the‘do
`do not
not contact’
contact' traces
as aagroup
group are
aremore
moresensitive
sensitivefrom
from aa public
public disclosure
suggests
traces as
perspective
thanother
otherfirearm
frearm traces,”
traces," ibid.,
ibid., this claim discloses
discloses unfamiliarity
unfamiliarity with
perspective than
with the
the record.
record. As we
note above,
above, Nunziato
Nunziato and the other
other law
law enforcement witnesses
witnesses all
all testified that ordinary
ordinary trace
trace data
data is
nonsensitive.
nonsensitive.
ATF
without citing
citing anything
ATF is
is equally
equally mistaken
mistaken in
in suggesting,
suggesting, without
anything in
in the
the record, that information in
in the
the
trace database
database“related
"relatedto
to homicides
homicides and
andother
otherviolent
violent crimes in which
the
dealer
is
not
a
suspect"
which the dealer
suspect” is just
as sensitive
sensitive as
asinformation
information marked with
with aa "do
10. There is nothing
as
“donot
notcontact"
contact”code.
code.Pet.
Pet. 20
20 n.
n.10.
particularly
trace of
of aa firearm
firearm used
usedin
inaaviolent
violent crime
crime --- the
the offender
offender will
will almost
particularly sensitive
sensitive about the trace
certainly already know that an investigation of that crime is underway. And in the unlikely
unlikely event
event that
that an
investigation is
investigation
is ongoing
ongoing but
butthe
the recovery
recoveryof
ofaafirearm
firearmororitsitssubsequent
subsequent trace
trace has
has somehow not alerted
the subjects that
that an
an investigation
investigation is underway, nothing
will alert
nothing in
in the
the trace
trace database
database will
alert the
the subjects
subjects to the
progress
and
direction
of
the
investigation
or
reveal
the
identity
of
potential
witnesses.
progress and direction of
identity of potential witnesses.
Importantly,
Importantly, ATF
ATFdoes
does not
not argue
argue that any of the district
district court's
court’sfindings
findingsare
areclearly
clearlyerroneous,
erroneous, nor
nor does
does
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it doubt the applicability
applicability of
district court's
of this
this deferential
deferential standard
standard for review of the district
court’s findings.
findings.Instead,
Instead,
ATF
ATF claims
claims only
only that
that "[t]he
“[t]hecourt
courtofofappeals
appeals wholly
whollyfailed
failedtotoarticulate
articulateany
any cogent
cogent rationale for its
rejection
rejection of
of ATF's
ATF’sevidentiary
evidentiarysubmission."
submission.”Pet.
Pet.25.
25.But
Butthe
thecourt
courtof
ofappeals
appeals made
made its rationale plain -it found no clear
clear error
error in
in the
the district
district court’s
court's view
view that
that ATF’s
ATF's witness Benton
Benton had
hadoffered
offeredonly
onlywildly
wildly
data would
would be
be likely
likely to
implausible speculation in support of his view
view that
that the disclosure of trace
trace data
App. 7a-10a.
interfere with
withlaw
lawenforcement
enforcementproceedings.
proceedings.See
See Pet. App.
7a-10a. Moreover,
Moreover, the
the court
court of
ofappeals
appeals was
was
not charged
chargedwith
with reviewing
reviewing Benton’s
Benton's testimony
testimony in
in isolation; it was reviewing the district court’s
court's
on all
all the evidence
evidence in
in the
the record.
record. And
And for that
decision for clear
clear error
error based
based on
that reason, ATF does this Court
as though
though Benton were the only
a considerable disservice by presenting this
this case
case as
only witness.
witness.See
See Pet.
Pet. 2425. Both sides presented
presented evidence
evidenceto
to the
thedistrict
district court, and all of
that
evidence
weighs
in
the
balance
of that evidence
in the balance
when evaluating the propriety of its
its judgment.
judgment.
Even ATF
ATF does
Benton's testimony no matter
does not claim that the district court was obligated to credit Benton’s
how implausible
it
seemed.
Indeed,
there
is
no
authority
(and
ATF
cites
implausible it seemed.
there is no authority
ATF cites none) supporting the
proposition that
proposition
that courts
courts must credit
credit the
the testimony
testimony of
of an
an agency's
agency’s witnesses,
witnesses, especially when that
testimony is controverted
controverted by
by other
other witnesses,
witnesses,including
includingaaformer
formerATF
ATF official
official with
with experience
experience similar to
Benton's.
To
the
contrary,
the
circuits
are
in
agreement
that
the
district
court
is
not
obligated to credit an
Benton’s. To the contrary, the circuits are in agreement that the district
agency's witnesses
agency’s
witnesses when their testimony
testimony is
is controverted
controverted by
byother
otherevidence
evidence in
inthe
therecord.
record.See,
See, e.g.,
e.g., Silets
v.
v. United
United States
States Department
Department of
of Justice,
Justice, 945
945 F.2d
F.2d 227,
227, 231
231 (7th
(7th Cir.
Cir. 1991)
1991) (en
(en banc),
banc), cert.
cert. denied,
denied, 505
505
U.S. 1204 (1992); American
American Friends
Friends Service
Service Committee
Committee v.
v. Department
Department of
ofDefense,
Defense, 831
831 F.2d
F.2d 441, 444
Military Audit
(3d Cir. 1987); Military
AuditProject
Projectv.v.Casey,
Casey, 656
656 F.2d
F.2d 724, 738 (D.C. Cir. 1981). After
After all,
all, as
as we
FOIA the
the burden
burdenof
of proof,
proof, not merely a burden
burden of
of coming
explain above, under FOIA
the agency
agency bears
bears the
forward with
forward
withevidence,
evidence, and
and itit is
is up
up to
to the
the district
districtcourt
courtto
toevaluate
evaluate the
the agency's
agency’s showing
showing de
de novo, rather
than affording itit only
Evenifif
only limited
limitedor
ordeferential
deferentialreview.
review.That
That rule
rule was
was correctly
correctly applied
applied in
in this
this case.
case. Even
Benton's speculation is "comprehensive
Benton’s
“comprehensive and highly detailed,"
detailed,” Pet.
Pet. 24, itit is
is still
stillspeculation,
speculation,and
and need
need not
credited in
in the face
face of
of the
the testimony
testimony that
that we
we adduced
adduced–-- all from
from present
be credited
present or former law
law enforcement
enforcement
officials --–-who
officials
whoexplained
explainedwhy,
why,inintheir
theirexperience
experienceand
andprofessional
professional judgment,
judgment, disclosure
disclosure of the
information at
was not
not reasonably
reasonablylikely
likely to interfere with
information
at issue
issue here was
withlaw
lawenforcement
enforcementproceedings.
proceedings.
Moreover, the
Moreover,
the argument
argument for
fordeference
deference to
toagency
agency expertise
expertise isisespecially
especiallyweak
weakininaacase
case such
such as
as this
this one,
one,
where the agency
agency does
doesnot
notactually
actually conduct
conduct the
theinvestigations
investigations that
that itit claims
claims would be impeded by
disclosure. In fact,
fact, 97%
97% of
ofall
alltraces
tracesare
are performed
performedatatthe
the request
request of
of agencies
agencies other than ATF.
ATF. See
See R. 34,
Ex. F ¶ 9. And ATF's
actual investigative
investigative responsibilities. Surely it is not too
ATF’sown
ownwitnesses
witnesses had no actual
much to expect
expect that
that ifif ATF attempts to carry its burden
burden of
of justifying
justifying an
an exemption by proving that
data “would
"would reveal, with
with respect
each of
of more
more than
than one
onemillion
million investigations, a
disclosure of trace data
respect to each
variety of
information," Pet.
support that
that dire
dire prediction
prediction with
with
of sensitive
sensitive law enforcement
enforcement information,”
Pet. 19, it should support
testimony from
at
least
some
law
enforcement
officials
who
actually
do
the
investigations
at
issue.
from at least some law enforcement officials who actually do the investigations at issue. Yet
ATF
ATF proffered
profferedno
notestimony
testimonyor
oreven
even unsworn
unsworn expression
expression of
of concern
concern from
from anyone
anyone representing
representing the FBI,
the DEA,
DEA, or,
or, indeed,
indeed, any
any other federal, state, or local law enforcement agency. In fact, the only evidence
in the record
record from
from law enforcement
officials with
ATF
enforcement officials
with actual
actual investigative responsibilities is evidence
evidence ATF
and itit confirms that disclosure of trace data
data is
is not
not likely
likely to prejudice ongoing
ignores, and
ongoing investigations.
investigations.
See
R. 38,
38, Ex.
Ex. P.
P. Significantly,
Significantly,no
nolaw
lawenforcement
enforcementorganization
organizationappeared
appeared to
to
SeeR.
R.35,
35,Ex.
Ex.K,
K, L,
L, M;
M; R.
support ATF
ATF as
amicus
below,
and
even
now,
the
only
law
enforcement
amicus
support
for
ATF
as
even now, the only
support for ATF comes
comes
from the
the Fraternal Order of Police --- aa labor
labor organization.
organization.
correctly concluded
concluded that
that the
the district
district court did not
On this record, accordingly, the court of appeals
appeals correctly
clearly err in rejecting
ATF's
"far-fetched
hypothetical
scenarios"
precisely
because
rejecting ATF’s “far-fetched hypothetical scenarios” precisely because they did not
identify
agree with
with ATF
identify aa "substantial,
“substantial, realistic
realistic risk
risk of
ofinterference."
interference.”Pet.
Pet. App.
App. 18a.
18a. Indeed,
Indeed, we quite agree
that Exemption 7(A)
7(A) should
should be
be "given
“given aa workable
workable and
and pragmatic construction."
construction.” Pet.
Pet. 27. In truth, that
principle
demonstratesthat
thatthe
thedistrict
district court
court did
did not
not clearly
clearly err in this case.
While
principle better
better than
than any other demonstrates
case. While
ATF's
ATF’switness
witnessBenton
Bentonwas
waswilling
willingtotospeculate
speculatethat
thatrelease
releaseof
ofthe
thetrace
trace data
data might
might somehow
somehow enable
enable a
obstruct an
an investigation,
investigation, the
the “pragmatic”
"pragmatic" reality
of this data
data is
is unlikely
unlikely to
subject to obstruct
reality is
is that
that release
release of
compromise anything of any real importance. And, of
the holding
holding below leaves
ATF free to
of course, the
leaves ATF
claim Exemption 7(A)
7(A) for
forspecific
specifictraces
traces in
in future
future litigation
litigationby
byshowing
showingthat
thatthey
they contain
contain sensitive
sensitive
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information about
information
about a particular ongoing investigation.
investigation.
ATF
ATF complains
complains that
that the
the court
court of
of appeals
appeals failed to honor the holding in
in Robbins
Robbins Tire
Tire that
that an
an agency
agency
"may rely
“may
relyon
onreasonable
reasonable categorical
categorical judgments
judgments and
and is not
not required
required to
to establish
establish that
that release
release of the
withheld
withheld information
informationwould
wouldinterfere
interferewith
withaaspecific
specificexisting
existingororcontemplated
contemplated law
law enforcement
enforcement
proceeding." Pet.
(emphasisin
in original).
original). But the
court's opinion
proceeding.”
Pet. 25-26 (emphasis
the court’s
opinion embraced
embraced the Robbins Tire
standard, while
while concluding
standard,
concluding that
that ATF
ATFhad
had failed
failedtotodemonstrate
demonstrate that
that "disclosing
“disclosingthe
therequested
requested records
records
puts
of any
any possible
possible enforcement
enforcement proceedings
proceedings at
at risk.”
Pet. App.
App.8a
8a (emphasis
(emphasis supplied).
supplied).
puts the
the integrity
integrity of
risk." Pet.
And
And in
in denying
denying ATF's
ATF’spetition
petitionfor
forrehearing,
rehearing,the
thecourt
courtmade
made plain
plain that
that ATF's
ATF’stestimony
testimonyhad
had established
established
"a possible risk of
at most “a
of interference
interference with
withenforcement
enforcementproceedings,
proceedings, but
but these
these predictions
predictions are
are not
reasonable.”
approach tracks
precisely, as
as
reasonable." Pet.
Pet. App.
App. 18a
18a (emphasis
(emphasisin
inoriginal).
original). This
This approach
tracks Exemption
Exemption 7(A)
7(A) precisely,
even ATF
ATF ultimately
even
ultimatelyacknowledges.
acknowledges.See
See Pet.
Pet. 26.
26.
ATF
on ATF
ATF "so
ATF argues
argues that the decision below imposes evidentiary burdens
burdens on
“so demanding
demanding that they
would effectively
subvert
ATF's
ability
to
employ
the
`categorical'
approach
to
implementation of
of
effectively subvert ATF’s ability to employ the ‘categorical’ approach the implementation
Exemption 7(A)
7(A)that
that was
was approved
approved by this
this Court
Court in
in Robbins
Robbins Tire."
Tire.”Pet.
Pet.27.
27.But
Butwhen,
when,as
as here,
here, the
information at
information
at stake
stake is almost always already known to
to an
an investigation's
investigation’stargets
targets and
and other third
third parties,
parties,
an
agency's
ability
to
engage
in
hypothetical
speculation
that
disclosure
of
the
information
would
an agency’s ability engage in hypothetical speculation that disclosure of the information would
with law
will not
interfere with
law enforcement
enforcement proceedings
proceedings will
not satisfy
satisfy Exemption
Exemption 7(A).
7(A).Indeed,
Indeed, as
as this Court
presumethat
thatall
all information
information obtained from witnesses
course of
of
concluded when it refused to presume
witnesses during the course
criminal investigations
confidential and
criminal
investigationsshould
should be
be treated
treated as confidential
and therefore exempt from disclosure under
." United
Department of
of
FOIA, "the
“the proposed
proposed rule
rule is
is not
not so
so much
. . .”
United States
States Department
FOIA,
much categorical
categorical as
asuniversal
universal. ...
Justice v.
in effect
effectadvocates
advocates
Justice
v. Landano,
Landano, 508
508 U.S.
U.S. 165,
165, 175
175 (1993).
(1993). And
And the
the type
type of
of presumption
presumption that
that ATF
ATF in
issue “can
"can range
range from
from the extremely sensitive to
is surely wholly
whollyunwarranted
unwarrantedwhen,
when,as
as here,
here, the
the data at issue
the routine.”
Id. at
at 176.
176.
the
routine." Id.
A
required under
under Exemption
Exemption 7(A),
7(A), as
A far
far more
more concrete
concrete showing
showing than
than ATF
ATFmade
madehere
here has
has always been
been required
as
even
even the
the cases
casescited
citedby
byATF
ATF make
make plain.
plain. For
For example,
example, Manna,
Manna, Swan
Swan v.
v. SEC,
SEC, 96
96 F.3d
F.3d 498
498 (D.C.
(D.C. Cir.
Cir.
1996), and
and Lewis
Lewis v.
v. IRS, 823
823 F.2d
F.2d 375
375 (9th
(9th Cir.
Cir. 1987), hold that aa district
district court did not clearly err when
1996),
the information
information at
related to
to the
thenonpublic
nonpublic details
detailsof
of aaspecifically
specifically identified ongoing investigation.
at issue related
investigation.
See Swan,
Swan,96
96F.3d
F.3datat500;
500;Manna,
Manna,51
51F.3d
F.3datat1164-65;
1164-65;Lewis,
Lewis, 823
823 F.2d
F.2d at
at378-79.
378-79. And
And in
in North v.
See
v.
Walsh, 881 F.2d
F.2d 1088
1088 (D.C.
(D.C. Cir.
Cir. 1989), the
the court
court held
held that
thatExemption
Exemption 7(A)
7(A) did not shield from
information related
disclosure information
related to
to portions
portions of
ofaa criminal
criminalinvestigation
investigationthat
thathad
hadalready
alreadybeen
been closed
closed and,
and,
balance, directed
directed the
the district
district court to
on the balance,
to consider
consider "whether
“whetherdisclosure
disclosurecan
can reasonably
reasonably be
be expected to
interfere in a palpable, particular way”
way" with
withan
an investigation
investigation that
that isis still
stillopen.
open.Id.
Id.atat1100.
1100. None
None of
ofthese
these
casesremotely
remotelysuggests
suggeststhat
thata adistrict
districtcourt
courtisisobligated
obligatedtotocredit
creditthe
thekind
kindof
oftestimony
testimony on
onwhich
which ATF
ATF
cases
relies here
here --- testimony
testimony in
in which
which no
no particular
particular ongoing
ongoing investigation
investigation is
is identified,
identified, even
even for
for illustrative
illustrative
purposes, and
and where
where the data
data sought
sought does
does not
not reveal
reveal confidential
confidential details,
such
as
names
and
addresses
of
details, such as names
addresses of
witnesses,
and tactics.
tactics. In
witnesses, descriptions of evidence, or memoranda discussing investigative strategies and
law explains
explains that
that when
when the
the information
information at issue
issue is
is likely
likely to already be known to the
addition, the case
case law
subjects of
of an
an investigation,
investigation, aa claim
claim to Exemption 7(A)
subjects
7(A) isis particularly
particularlyweak.
weak.See,
See, e.g.,
e.g., Campbell v.
v.
HHS,
682 F.2d
F.2d 256,
1982). And
And the
the ample
ample case
case law
HHS, 682
256, 265
265 (D.C.
(D.C. Cir.
Cir. 1982).
law in
in this
this area
area reflects
refects no
no confusion
confusion or
or
disagreement in
in the
the lower
lower courts
courts that
that requires
requiresplenary
plenaryreview
review to
to clarify
clarify the scope
scope of
of Exemption
Exemption 7(A).
7(A).
disagreement
ATF
from
ATF offers
offers the
the further
furtherclaim
claimthat
thatthis
thisdecision
decisionmay
maydeter
deter other
other law
law enforcement
enforcement agencies
agencies from
See Pet.
Pet.29.
29.But
But any
any legitimate
legitimate concerns raised by the decision below
below are
requesting firearms traces. See
are
has aa real
real concern
concern about
about disclosure
disclosure of
of
easily addressed.
addressed. IfIf a law enforcement agency requesting a trace has
the results of that particular
trace
request,
and
if
the
trace
is
not
already
specially
coded
by
the
particular trace
and if
as aapart
partof
of the
the trace
trace request,
request,the
therequesting
requestingagency
agencyneed
needonly
onlyapprise
appriseATF
ATF of
of
requesting agency, then, as
the reason
that the
the trace
trace is
is sensitive.
sensitive. Under
Under the case
caselaw
law we
we discuss
discuss above,
above,aatailored
tailored claim
claim under
reason that
Exemption
Exemption 7(A),
7(A),based
based not
not on
on the
the unrealistic
unrealistic presumption
presumption that
that all
alltraces
traces are
are sensitive but instead
supported by
by the
theparticularized
particularizedconcerns
concernsofofthe
thejurisdiction
jurisdictionconducting
conductingthe
theinvestigation
investigationwill
will suffice
suffce
supported
under Exemption 7(A).
7(A).Thus,
Thus, law
lawenforcement
enforcementagencies
agencies with
with legitimate
legitimateconcerns
concerns about
about particular
particular traces
traces
need
not
fear
the
decision
below.
It
will,
however,
force
ATF
to
bring
its
FOIA
policies
into
line
with
need not fear the decision below. It will, however, force ATF to bring its FOIA policies into line with
those of all
all other
other federal
federal agencies,
agencies, rather than resting on an unrealistic presumption
presumption that
that all
alltraces
traces are
are
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sensitive.
sensitive.
3. The preceding discussion should make plain that the exceedingly
exceedingly fact-bound
fact-bound dispute
dispute ininthis
thiscase
case does
does
not warrant plenary review.
review. Moreover,
Moreover,there
thereare
are special
special factors
factors that
that counsel
counsel against review. First,
First, as
as we
explain above, ATF’s
ATF's arguments
heavily on the
the weight
weight to be given to the testimony of its
arguments depend
depend heavily
principal
principal witness,
witness, Benton.
Benton. The
The district
districtcourt,
court,however,
however,found
foundhis
histestimony
testimonyunpersuasive,
unpersuasive, and
and the court
sustainedthat
thatfinding.
finding. This Court
of appeals
appeals sustained
Court is
is especially
especially reluctant
reluctant to
toreview
reviewcases
cases that
that challenge
challenge the
factual findings
Exxon Co.
findingsof
ofaadistrict
districtcourt
courtthat
thathave,
have,ininturn,
turn,been
beensustained
sustainedon
onappeal.
appeal. See,
See, e.g., Exxon
Co.
U.S.A.
U.S.A. v.
v. SOFEC,
SOFEC, Inc.,
Inc., 517
517 U.S.
U.S. 830,
830, 840-41
840-41 (1996);
(1996);Goodman
Goodman v.
v.Lukens
LukensSteel
Steel Co.,
Co., 482
482 U.S.
U.S. 656,
656, 665
665
(1987); Berenyi v. District
DistrictDirector,
Director,385
385U.S.
U.S.630,
630, 636
636 (1967);
(1967); Blau
Blauv.v.Lehman,
Lehman, 368
368 U.S.
U.S. 403,
403, 408-09
(1962); Graver Tank &
& Manufacturing
Manufacturing Co.
Co. v.
v. Linde
LindeAir
AirProducts
ProductsCo.,
Co.,336
336 U.S.
U.S. 271,
271, 275
275 (1949). The
"two court"
“two
court”rule
ruleargues
argues powerfully
powerfullyagainst
against plenary
plenary review
reviewhere.
here.
Second, ATF
ATF itself
Second,
itself notes
notes that
that Congress
Congress is considering legislation
legislation addressed
addressed to disclosure of trace and
multiple sales
11. This
This fact,
fact, too,
against plenary
plenary review.
review.
multiple
sales data
data under
under FOIA.
FOIA.See
See Pet.
Pet. 21-22
21-22 n.
n.11.
too, counsels
counsels against
Congress isis even
evennow
now studying
studying the
the matters
mattersraised
raisedby
bythe
thepetition,
petition, this
this is
is alone
alone aa particularly
particularly strong
Since Congress
reason for
for this Court to deny review.
and effect
effect of
of the particular
reason
review. We
We are
are unsure of the meaning and
legislation to which
ATF
refers,
but
surely
if
ATF
presents
a
more
powerful
case
which ATF refers, but surely if ATF presents a more powerful case to
to Congress
Congress than it
presented
tothe
thedistrict
district court,
court, Congress
Congresswill
will enact
enact appropriate
appropriatelegislation.
legislation. If,
If, conversely, new legislation
presented to
ultimately
ATF's concerns
ultimatelystalls
stallsor
orisisdefeated,
defeated, that
that will
willsuggest
suggestthat
thatCongress
Congress has concluded that ATF’s
concerns about
the decision
decision below
beloware,
are,at
at best,
best, exaggerated.
exaggerated.
CONCLUSION
The petition for
for aa writ
writ of
ofcertiorari
certiorarishould
shouldbe
be denied.
denied.
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