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16, 2009,
2009, the
theDepartment
DepartmentofofLabor’s
Labor’s("DOL")
("DOL") final
On January
January 16,
final revised
revised FMLA
FMLAregulations,
regulations, which
whichwere
werepublished
published on
on November
November 17,
17,
2008, become
become effective.
effective. A
2008,
A review
review of
ofthis
thissummary
summarywill
willhelp
helpemployers
employersdetermine
determinewhat
whatpolicy
policyand
andprocedural
proceduralchanges
changes need
need to be
be
made to
to remain
remain in
in compliance
compliance with
with the
the FMLA
FMLA and
made
and its
its implementing
implementing regulations.
regulations. Highlights
Highlightsofofthe
thekey
keychanges
changes being
being made
made by the
the
final regulations
regulations are
are discussed
discussed below.

Effective
Effective Date
The new regulations
take effect
effect on
on January
January16,
16,2009,
2009,which
which is
is sixty
sixty (60) days
were published
published by
by the
the DOL.
regulations take
days from the
the date they were
Family Leave
Leave
Military Family
Bush signed
signedthe
theNational
NationalDefense
DefenseAuthorization
AuthorizationAct
Actinto
into law,
law, which
which amended
amendedthe
theFMLA
FMLA to add two
In January
January of 2008, President
President Bush
types of
of military
military family
types
familyrelated
related leave
leave to FMLA
FMLAqualifying
qualifyingleave.
leave.The
TheDOL's
DOL'sfinal
finalregulations
regulationsprovide
provideguidance
guidance to
toemployers
employers on
on the
the
complexities of the new military
complexities
military family
familyleave
leaveas
assummarized
summarized in
in the
the following
followingparagraphs.
paragraphs.

· Military
entitled to use
up to 26
MilitaryCaregiver
CaregiverLeave.
Leave.Eligible
Eligibleemployees
employeeswho
whoare
arefamily
familymembers
membersofofcovered
coveredservice
service members
members are
are entitled
use up
workweeks of
leave
in
a
"single
twelve-month
period"
to
care
for
a
covered
service
member
who:
(1)
is
on
the
temporary
of leave in a "single twelve-month period" to care for a covered service member who: (1) is on the temporary
disability retired
injury or illness "incurred in the
retired list;
list; (2)
(2) has
has aa serious
serious injury
the line of
of duty
duty on
on active
active duty"
duty"for
forwhich
whichthe
theservice
service member
member
is undergoing medical treatment,
recuperationor
or therapy;
therapy;or
or (3)
(3) is otherwise
status. The
that for
treatment, recuperation
otherwise on outpatient
outpatient status.
The regulation
regulation states
states that
purposes
of calculating
calculating leave
leave entitlement
entitlementthe
thesingle
single12-month
12-monthperiod
period"begins
"beginson
onthe
the first
first day
day the
the eligible employee
takes FMLA
FMLA
purposes of
employee takes
leave
of the method used
used by
by the employer to determine
leave to care
care for aa covered
covered service member," regardless
regardless of
determine the employee's
employee's twelve
workweeks
entitlement for
for other
FMLA-qualifying reasons.
workweeks of leave
leave entitlement
other FMLA-qualifying
reasons. Employers
Employers need
need to
to remember
remember that military
military caregiver
caregiver leave
leave is
unique
types of
of FMLA
FMLA leave
unique from other types
leave both
both in
in terms
terms of
of the
the length
length of
ofthe
the leave
leave and
and in
in terms
terms of
of calculating
calculating the
the 12
12 month
month period
period
during which
which leave
leave can
can be
be taken.
taken.

· Qualifying
of qualifying exigency
QualifyingExigency
ExigencyLeave.
Leave. The
The new
new regulations
regulations outline
outline the
the parameters
parameters of
exigency leave.
leave. The
The regulations
regulations specify
specify
that
the normal
normal twelve workweeks
workweeks of
of FMLA
with a covered
military
that the
FMLA job-protected
job-protected leave
leave shall be provided
provided to eligible employees
employees with
covered military
member
serving in
in the
the National Guard
to use
usefor
for any
any "qualifying
"qualifying exigency" arising
member serving
Guard or Reserves
Reserves to
arising out
out of
of the
the fact
factthat
thatsuch
such member
member
is on active
the following eight
active duty or called to active duty status.
status. The
The term
term "qualifying
"qualifying exigencies"
exigencies" is defined
defined to include
include the
eight
categories
(with various
various limitations and
deployment; (2)
(2) military
military events
categories (with
and conditions):
conditions): (1) short-notice
short-notice deployment;
events and related
related activities; (3)
childcare
school activities; (4) financial
childcare and
and school
financial and
and legal
legal arrangements;
arrangements; (5) counseling;
counseling; (6)
(6) rest
rest and
and recuperation;
recuperation; (7) post-deploypost-deployment
activities;
and
(8)
"additional
activities"
not
addressed
in
the
other
categories,
provided
that
ment
"additional activities" not addressed
the other categories, provided that both
both the
the employer
employer and
and the
the
employee
agree
to
the
timing
and
duration
of
such
leave.
employee agree to the timing
of such leave.

General Changes to the FMLA Regulations
Regulations
In addition
the general
general FMLA
FMLA
addition to
to providing
providing guidance
guidance on
on the
the new
new military
militaryfamily
familymember
memberleave,
leave, the
the final
finalregulations
regulations also
also update
update the
regulations
been in
in effect for
regulations which have
have been
for 15
15 years.
years. Highlights
Highlightsofofthose
thosechanges
changesare
arediscussed
discussed below.
below.
Eligible
Eligible Employees.
Employees. To
Tobebeananeligible
eligibleemployee,
employee,the
theemployee
employee still
stillmust:
must:(1)
(1)have
havebeen
been employed
employed by
by the
the covered
covered employer
employer for at
least
least twelve months,
months, (2) have worked at least 1,250 hours
hours during the twelve-month period immediately
immediately preceding
preceding the start of
of leave,
leave,
and
employed at
at aa work
work site
site that
that has
has fifty
fifty or more
within a seventy-five
mile radius.
and (3) be
be employed
more employees
employees within
seventy-five mile
radius. The
The new
new regulations
regulations provide
that ifif an
an employee
employee has
has aa break
break in
in service
service that
thatlasts
lasts seven
seven years
years or
or less,
less, the
the employee's
employee's previous employment must
must be
be counted
counted when
determining if
if the
employee
has
been
employed
for
at
least
twelve
months.
As
always,
there
is
an
exception
to
every
rule. Therefore
the employee has been employed for at least twelve months.
always, there is an exception to every rule.
Therefore
previous employment prior
to
a
break
in
service
of
more
than
seven
years
also
must
be
counted
when
the
break
is
caused
prior to a break in service of more than seven years also must be counted when the break is caused by the
the
fulfillment
fulfillment of
ofNational
NationalGuard
GuardororReserve
Reserve military
militaryservice
service obligations
obligations or
or "a
"awritten
writtenagreement,
agreement, including
including aa collective
collective bargaining
bargaining
agreement,
exists governing
governing the
the employer's
employer's intent
intent to
to re-hire the employee
agreement, exists
employee after the break."
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Serious
Serious Health Condition.
Condition.The
Thesix
sixcounterparts
counterparts of
ofthe
thedefinition
definitionofofaa"serious
"serious health
health condition"
condition" continue
continue with no
no significant
significant
revisions.
The
DOL,
however,
has
provided
clarification
with
respect
to
three
of
the
counterparts.
With
respect
to
conditions involvrevisions. The DOL, however, has provided clarification with respect to three of the counterparts.
respect to conditions
ing more
full calendar
days of
of incapacity plus two or
more than
than three consecutive,
consecutive, full
calendar days
or more
more treatment
treatment visits
visits to
to aa healthcare
healthcare provider, the
the
regulations
now require
require that
that the
the two
two visits must occur in-person
regulations now
in-person within 30
30 days
days of
of the
the first
first day
day ofofincapacity
incapacity(unless
(unless extenuating
extenuating
circumstances
exist),and
andthe
thefirst
firstin-person
in-personvisit
visit must
must take
takeplace
placewithin
within seven
sevendays
daysofofthe
thestart
startofofincapacity.
incapacity. Similarly, with
circumstances exist),
withrespect
respect
to serious
health conditions
conditions involving three
full calendar
days of incapacity plus aa regimen
serious health
three consecutive,
consecutive, full
calendar days
regimen of
of continuing
continuing treatment,
treatment, the
the
first visit
in-person within
within seven
daysof
of the
the first
first day
day of incapacity.
Additionally, "chronic
visit to
tothe
the healthcare
healthcare provider must occur
occur in-person
seven days
incapacity. Additionally,
conditions" must involve at
at least
least two visits
visits for
fortreatment
treatment by
byaahealthcare
healthcare provider
provider annually.
annually.

Employee Notice Obligations
Employee
· Foreseeable
Leave. Employees
are still
still expected
to provide
provide employers
employers with
with at
at least
least thirty
thirty (30)
notice before
before FMLA
FMLA
Foreseeable Leave.
Employees are
expected to
(30) days
days advance
advance notice
is to begin
leave. IfIf such
of lack
lack of
of knowledge
begin in
in the
the event
event of
of foreseeable
foreseeable leave.
such notice
notice is
is not
not practicable
practicable (e.g.,
(e.g., because
because of
knowledge of approximately when leave
leave will
will begin),
practicable." The
The DOL
DOL has
begin), notice
notice must
must be
be given
given "as
"as soon
soon as
as practicable."
has clarified that itit generally
generally should
should be
be
"practicable" for
the
employee
to
provide
notice
"either
the
same
day
or
the
next
business
day"
of
when
the
employee
for the employee to provide notice "either the same day or the next business day" of when the employeebecomes
becomes
aware
aware of the need
need for the
the leave.
leave.
· Unforeseeable Leave.
Leave. In
Inthe
theevent
eventofofunforeseeable
unforeseeable leave,
leave, employees
employees must provide notice to the
the employer
employer "as
"as soon
soon as
as practicable."
state that
that "it
"it generally should
be practicable
practicable for
for the
the employee
employee to
to provide
provide notice
notice of leave
cable." The new regulations
regulations state
should be
leave that is
unforeseeable
within the time prescribed
applicable to such
unforeseeable within
prescribed by the
the employer's
employer's usual
usual and
and customary
customary notice requirements
requirements applicable
such leave"
(e.g.,
calling
in
to
a
specified
number
or
contact
individual).
Employers
should
make
sure
that
they
clearly
delineate
in writing
writing
(e.g.,
to a specified number
contact
Employers should make sure that they clearly delineate in
the specific call-in
procedures
that
any
employee
should
follow
to
report
an
absence.
call-in procedures
employee should follow to report an absence.

· Content of
employees must
must provide
provide sufficient
sufficient informaof Employee
Employee Notice.
Notice.Pursuant
Pursuant to
to the
the revised
revised regulations,
regulations, for
for foreseeable
foreseeable leave,
leave, employees
tion for
FMLA-qualifying leave,
for an
an employer
employer to
to be
be "aware
"aware that
that the
the employee
employee needs
needs FMLA-qualifying
leave, and
and the anticipated
anticipated timing and duration
duration of
the leave." As to unforeseeable
leave, employees
employeesare
arerequired
requiredtotoprovide
provide"sufficient
"sufficient information
information for
unforeseeable leave,
for an
an employer
employer to
to reasonably
reasonably
determine
whether the
theFMLA
FMLA will
leavefor
for the
the first
first time for aa
determine whether
willapply
applytotothe
theleave
leave request."
request." However,
However,employees,
employees, when seeking
seeking leave
FMLA-qualifying
reason,
are
not
required
to
expressly
assert
or
reference
their
rights
under
the
FMLA.
The
regulations
FMLA-qualifying reason, are not required to expressly assert or reference their rights under the FMLA. The regulations now
specify that employees
seekingleave
leavedue
duetotoaaqualifying
qualifying reason
reasonfor
for which
which the
the employer
employer has
has granted
grantedFMLA
FMLA leave to the ememployees seeking
ployee
"must specifically
specifically reference
referenceeither
eitherthe
thequalifying
qualifying reason
reasonfor
forleave
leaveororthe
theneed
needfor
forFMLA
FMLA leave."
leave." The
ployee in the past
past "must
The new
new
regulations
furtherclarify
clarify that
that "calling
"calling in 'sick'
regulations further
'sick' without
without providing
providing more
more information"
information" is
is not
not sufficient
sufficient notice
notice to
to trigger
trigger an
an
employer's
obligations under
under the
the FMLA.
FMLA.
employer's obligations

Employer Notice Obligations
DOL has
the four
four types
types of
of FMLA
FMLA employer
The DOL
has reorganized
reorganized the
employer notice
notice requirements
requirements into one
one section
section of the regulations.
regulations. Furthermore,
Furthermore, the
the
DOL
DOL has
has provided employers
employers with prototypes
prototypes of
of each
each type of
of notice
notice to
to be
be used
used or
or incorporated
incorporated into
into the
the employer's
employer's FMLA
FMLAprocedures.
procedures.
· General Notice. Covered
the FMLA's provisions
Covered employers
employers are
are still required
required to post
post a notice explaining
explaining the
provisions and providing information concerning
proceduresfor
forfiling
filing complaints
complaints with
with the
concerning procedures
the DOL. Recognizing
Recognizingthe
therealities
realities of
ofthe
themodern
modern employment
employment environenvironment,
ment, the new regulations
regulations note that electronic
electronic posting
posting isis sufficient,
sufficient,provided
providedemployees
employeesand
andapplicants
applicants can
can access
access the electronic
electronic
materials.
materials. Thus,
Thus, an
an employer
employer could
could post
post the
the FMLA
FMLAinformation
informationon
ona acompany
companywebsite
websiteororintranet
intranetas
aslong
longas
as its
itsemployees
employees and
and
job applicants
theinformation.
information. The
applicants could access
access the
The new
new regulations
regulations do clarify
clarifythat
thatthe
thegeneral
general notice
notice also
also must
must be
be supplied
supplied to
employees
in employee
employee handbooks
handbooksororother
otherwritten
written guidance
guidanceifif the
the company
company has
hassuch
suchmaterials
materialsoror"by
"by distributing
distributing aa copy of the
employees in
the
general
notice to each
new employee
employee upon
upon hiring."
hiring."
general notice
each new
· Eligibility
thethe
new
regulations,
EligibilityNotice.
Notice.Under
Under
new
regulations,when
whenananemployee
employeerequests
requests FMLA
FMLAleave
leaveororthe
theemployer
employeracquires
acquires knowledge
knowledge that
that
an
employee's
absence
may
be
for
an
FMLA-qualifying
reason,
"the
employer
must
notify
the
employee
of
the
employee's
an employee's absence may be for an FMLA-qualifying reason,
notify the employee of the employee's
eligibility
circumstances." IfIf the employee
employee isis ineligible
ineligible for
eligibilitytototake
takeFMLA
FMLAleave
leavewithin
withinfive
five(5)(5)business
businessdays,
days, absent
absent extenuating
extenuating circumstances."
FMLA
at least
least one
one reason
reasonwhy
whythe
theemployee
employeeisisineligible.
ineligible. Once an
employee'seligibility
eligibility
FMLAleave,
leave, the
the employer's
employer's notice must state
state at
an employee's
is verified, "all
single leave,"
leave," and
and the
the employee's
employee'seligibility
eligibility for
"allFMLA
FMLAabsences
absences for
forthe
thesame
same qualifying
qualifyingreason
reason are
are considered
considered aa single
that reason
continues and
and "does
"does not
not change
change during
during the
the applicable
applicable twelve-month
twelve-month period."
reason continues
· Rights and Responsibilities
Notice.
In
addition
to
the
eligibility
notice,
Responsibilities Notice.
the eligibility notice,employers
employers also
also must
must provide written notice
notice to
to an
an ememployee
"each
time
the
eligibility
notice
is
provided"
regarding
specific
FMLA
expectations
and
obligations
of
the
employee,
ployee "each time the eligibility notice is provided" regarding specific FMLA expectations and obligations of the employee, as
as
well as
the employee
employeedoes
doesnot
notcomply
complywith
with those
those obligations.
obligations. This
as the
the consequences
consequences ifif the
This notice
notice may
may be
be accompanied
accompanied by the
the
applicable
FMLA medical
medical certificate
certificate in
in support
supportof
of the
the FMLA
FMLA
applicable FMLA
medical certification form, ifif the
the employer
employer is
is requiring
requiring aa completed
completed medical
leave
leave request.
request.
· Designation Notice. Employers
"designatingleave
leaveasasFMLA-qualifying."
FMLA-qualifying." Such
Employers are
are also
also required
required to provide
provide notice to employees
employees "designating
Such
notice must be provided within
five
(5)
business
days
after
an
employer
"has
enough
information
to
determine
within five (5) business days after an employer "has enough information to determine whether
whether leave
leave is
being
being taken
taken for aa FMLA-qualifying
FMLA-qualifyingreason,"
reason,"absent
absent extenuating
extenuating circumstances.
circumstances. Thus,
Thus, unlike
unlike the
the current
current regulations
regulations that
that require
require
"provisional" FMLA
employers may
may now
now delay
delay final leave
FMLAleave
leavedesignations
designations in
insome
some circumstances,
circumstances, employers
leave designation
designation until aa
completed
and adequate
adequate medical
medical certification
certification form
completed and
form has
has been
been returned.
returned.
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· Minimum
Rule.
Unpredictable
intermittent
absences
MinimumLeave
LeaveIncrement
Incrementand
andPhysical
PhysicalImpossibility
Impossibility
Rule.
Unpredictable
intermittent
absencescause
cause considerable
considerable problems
problems for
employers
and itit was
was hoped
hoped that
that the
thenew
newregulations
regulationswould
wouldgive
giveemployers
employersrelief
relieffrom
from this
this troubling
troubling issue.
issue. Unfortunately,
employers and
Unfortunately, that
that
did not happen
and employers
employersare
areleft
left to
to struggle
struggle with
with intermittent FMLA
happen and
FMLAleave
leaveproblems.
problems. The
The new
new regulations
regulations do
do make
make a small
change
to the
the language
language involving
involving the counting of
change to
of intermittent
intermittentororreduced
reduced schedule
schedule leave,
leave, such that an employer must account
account for
leave
"using
an
increment
no
greater
than
the
shortest
period
of
time
that
the
employer
uses
to
account
for
use
of
other
leave
greater than the shortest period of time that the employer uses to account for use of other forms of
leave,"
provided itit is not
one hour.
hour. By
leave," provided
not greater
greater than
than one
Byeliminating
eliminatingthe
thelanguage
language "shortest
"shortest period of time
time that
that the
the employer's
employer's payroll
system
uses," employers
employers can
can calculate
calculate intermittent
intermittent and reduced
schedule leave
leave on
on the same
basis they
they use
use to calculate other
system uses,"
reduced schedule
same basis
employee
absences(i.e.,
(i.e.,regardless
regardlessofoflesser
lesser
potential
increments
that
a payroll
system
might
able
count).IfIfitit is "physiemployee absences
potential
increments
that
a payroll
system
might
bebe
able
to to
count).
cally impossible"
leave to
to start
start or
or end
end work
work mid-way through a shift, the
impossible" for
for an
an employee
employee on
on intermittent
intermittent or
or reduced
reduced schedule
schedule leave
the
entire shift may
andcounted
countedasasFMLA
FMLAleave.
leave. This
This exception
exception is
is being
being interpreted
interpretednarrowly
narrowlyby
by the
the DOL.
DOL. Examples
may be
be designated
designated and
Examples
of the
the physical
physical impossibility
impossibility rule
ruleinclude
includeexamples
examples "such
"such as
as where a flight
flight attendant
attendant or aa railroad
railroad conductor
conductor is
is scheduled
scheduled to work
aboard
an airplane
airplane or
or train, or aa laboratory
clean room."
aboard an
laboratory employee
employee is unable
unable to
to enter
enter or
or leave
leave aa sealed
sealed clean
· Compliance With Employer
Employer Policy.
Policy. An
Anemployer
employermay
mayrequire
requirean
anemployee
employee to
to comply
complywith
withthe
theemployerss
employerss "usual
"usual and
and customary
customary
notice and procedural
directed to a
procedural requirements
requirements for
for requesting
requesting leave,
leave, absent
absent unusual
unusual circumstances" (e.g., leave requests
requests directed
particular individual). Again,
Again,employers
employersshould
shouldprovide
provideclear
clearwritten
writtenguidance
guidancetotoemployees
employees about
about the
the company's
company's specific
specific callin and
and leave
leave request
request procedures.
procedures.
· Use of Paid Leave.
Leave. Prior
Priortotothe
thepublication
publicationofofthe
therevised
revisedregulations,
regulations, the
the FMLA
FMLAregulations
regulations applied
applied different
different rules
rules to
to the
the concurconcurrent use
personal leave
leaveversus
versussick
sickleave.
leave. However,
However, according
according to
to the
the DOL,
DOL, under
the new
new regulations,
regulations, "all
"all
use of paid vacation and
and personal
under the
forms of
of paid
paid leave
leave offered
offered by
by an
an employer
employer will
willbe
betreated
treatedthe
thesame,
same, regardless
regardless of the type of
of leave
leave substituted
substituted (including generic
generic
paid
time off)."
off)."
paid time
· Light
Duty
Work.
placed on
on light
light duty
Light Duty Work.The
Thenew
newregulations
regulationsmade
madesignificant
significantchanges
changes concerning
concerning the
the treatment
treatment of employees
employees placed
work. As
Asbefore,
before,ififa ahealthcare
healthcareprovider
providertreating
treatingan
anemployee
employee for
foraaworkers'
workers' compensation
compensation injury
injury certifies
certifies that
that the
the employee
employee is
able
able to return to light
light duty
duty work
workbut
butisisunable
unabletotoreturn
returntotothe
thesame
same or
or an
an equivalent
equivalent position
position that
that the
the employee
employee left, the
the employee
may decline
decline the
the employer's
employer'slight
light duty
duty offer and
ployee may
and continue
continue on FMLA
FMLAleave
leave until
untilthe
theemployee
employee has
has used
used up all available
available
FMLA
acceptssuch
suchlight
light duty
duty work,
work, the
the time
time on
on light
FMLA leave.
leave. The
Thenew
newregulations,
regulations, however,
however, make
make it clear that ifif an
an employee
employee accepts
duty does
not count
count against
against an
anemployee's
employee'sFMLA
FMLA leave
leaveentitlement.
entitlement. Additionally, an employee's
right to
to job restoration
does not
employee's right
restoration to his or
her
period of time that
works in
in the
the light duty
her original position is "effectively
"effectively held
held in
in abeyance"
abeyance" during the
the period
that the employee
employee works
position. However,
the right to job
"ceasesatatthe
theend
endof
of the
the applicable
applicabletwelve-month
twelve-monthFMLA
FMLA
However, the
job restoration
restoration in
in such
such circumstances
circumstances "ceases
leave
year" used
used by
by the
the employer
employer to
to calculate
calculateleave.
leave. In essence,
"if an
an employee
employeeisis voluntarily
voluntarily performing a light
leave year"
essence, "if
light duty
duty assignassignment,
the employee
employeeisis not
not on
on FMLA
FMLA leave"
ment, the
leave" but
but may
may have
have FMLA
FMLAjob
jobrestoration
restoration protection
protection during
during the
the entire
entire time
time the
the employee
employee is
on light duty
in
that
12
month
period.
duty in that 12 month period.
· Counting
Counting Overtime
Overtime as
as FMLA
FMLALeave.
Leave.InInresponse
responsetotoemployer
employerconcerns,
concerns, ifif an
an employee
employee would normally be
be required
required to work
overtime but is unable
of FMLA-qualifying
unable to do
do so
so because
because of
FMLA-qualifyingreasons,
reasons, "the
"the hours
hours which
whichthe
theemployee
employee would
wouldhave
have been
been required
required
to work may
against the
the employee’s
employee’sFMLA
FMLA entitlement."
entitlement." Note
may be
be counted
counted against
Note that
that this
this only
onlyapplies
applies to
to "mandatory"
"mandatory" overtime
overtime and
and
not to "voluntary"
"voluntary" overtime.
overtime.

Medical Certification
days after
after the
the employee
employee gives
gives notice
notice of
of the need
· Timing.
Timing. Employers
Employers now
now have
have five (versus
(versus two) business
business days
need for leave
leave (or the
the date
date
that leave
begins
in
the
event
of
unforeseeable
leave)
to
request
that
an
employee
furnish
medical
certification.
leave begins
event of unforeseeable leave) to request that an employee furnish medical
· Separate
Employee and
and Family Member Forms.
Separate Employee
Forms. Under
Underthe
thenew
newregulations,
regulations,the
theDOL
DOLhas
hascreated
created two
twoseparate
separate medical certification forms
and one
one for
for that of a family
forms -–one
onefor
foran
anemployee's
employee's own
own serious
serious health
health condition, and
family member.
member.
· Incomplete // Vague
anan
employer
Vague Certification.
Certification. If If
employerreceives
receivesananincomplete
incompleteoror"vague,
"vague,ambiguous
ambiguousorornon-responsive"
non-responsive" medical
medical
certification, the
the employer
employer must
must provide
provide the
the employee
employee seven
seven (7) calendar
calendar days
days to cure any deficiency (unless
(unless "not practicable
practicable
under
the particular
particular circumstances
circumstancesdespite
despitethe
theemployee's
employee's
diligentgood
goodfaith
faithefforts").
efforts"). If
If the
under the
diligent
the deficiencies
deficiencies identified by the
the
employer
are not
not cured
cured by
by the
the employee
employeewithin
within the
the time
time frame
frame required,
required,the
theemployer
employermay
maydeny
denythe
theFMLA
FMLA leave.
leave. The DOL
employer are
DOL has
has
clarified that
incomplete or
or insufficient,
insufficient, but "constitutes
that aa certification
certification that
that is
is never
never returned
returned is not
not considered
considered incomplete
"constitutes aa failure to provide
provide
certification."
· Healthcare Provider
major
change
Provider Follow-Up.
Follow-Up.A A
major
changeprovided
providedbybythe
therevised
revisedregulations
regulationsallows
allowsan
anemployer
employerrepresentative
representative to
contact
the employee's
employee'shealthcare
healthcareprovider
providerdirectly
directlyfor
for purposes
purposesof
of clarification
clarification and
and authentication
authentication of
of medical
medical certification forms
contact the
after giving
giving an
an employee
employee the opportunity to
to cure
cure any
any deficiencies.
deficiencies. Such
Suchcontact
contactmust
mustbe
bemade
made through
through aa healthcare
healthcare provider,
provider, aa
human
resourcesprofessional,
professional,aaleave
leaveadministrator
administratoror
orsome
someother
othermanagement
managementofficial
officialof
of the
the employer.
employer. Under
human resources
Under no
no circumstances
circumstances
may the contact to the
the healthcare
healthcare provider be
be made
made by
by the
the employee's
employee's direct
direct supervisor.
supervisor.
· Extended / Chronic
own condition
condition or
or that
that of a family
Chronic Conditions.
Conditions. Where
Where aa serious
serious health
health condition (for an
an employee's
employee's own
family member)
member)
lasts
beyond aa single
single leave
leave year,
year, employers
employers may
may now
now require
require employees
employees to
to provide a new medical certification
lasts beyond
certification each
each new
new leave
leave
year.
year.
· ADA
ADA // Workers'
Workers' Compensation
Compensation Data. The
Thenew
newregulations
regulations confirm
confirmthat
thatemployers
employers may
may consider
consider information provided
provided by employemployees
and their
their healthcare
healthcareproviders
providersininconnection
connectionwith
withAmericans
AmericansWith
With Disabilities
Disabilities Act
Act (ADA)
(ADA) disability
ees and
disabilityororreasonable
reasonable accommoaccommo©2009
DICKINSON MACKAMAN
MACKAMAN TYLER
©2009 DICKINSON
TYLER &&HAGEN,
HAGEN,P.C.
P.C.
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dation requests
and/or workers'
workers' compensation
compensationclaims.
claims. Such
medical information also
requests and/or
Such medical
also may
may be
be used
used to
to evaluate
evaluate medical certifications and
determine
an
employee's
entitlement
to
FMLA-qualifying
leave.
and determine an employee's entitlement to FMLA-qualifying leave.

· Fitness
Fitness for Duty
Duty Certification
Certification/Essential
/Essential Job
Job Functions.
Functions.The
Thenew
newregulations
regulationsspecifically
specifically allow
allowemployers
employers to
to "require
"require that
that the
the
[fitness
[fitness for duty]
duty] certifications
certifications specifically
specificallyaddress
address the
the employee's
employee's ability to
to perform
perform the
the essential
essential functions of
of the
the employee’s
employee’s
job."
· Fitness for
for Duty
Duty Certification
Certification/ /Job
JobSafety
SafetyException.
Exception.The
Thenew
newregulations
regulationscontinue
continuethe
thecurrent
currentprohibition
prohibitionagainst
against employers
employers
requesting
fitness to
to return
return to duty certificates
requesting fitness
certificates for
for employees
employees on intermittent
intermittent or
orreduced
reduced leave
leave schedules.
schedules. Employers,
Employers, however,
however,
may request
fitness for duty
request aa fitness
duty certificate
certificate for
forsuch
suchabsences
absences up to
to once
once every
every 30
30 days
days "if
"ifreasonable
reasonable safety
safety concerns
concerns exist
exist regarding
regarding
the employee's
employee's ability
ability to perform
health condition
condition for which
perform his
his or
or her
her duties,
duties, based
based on the serious
serious health
which the
the employee
employee took
took such
such
leave."
Job Restoration
Restoration //Incentive
IncentiveAwards.
Awards.The
Thenew
newregulations
regulationsstill
stillprovide
providethat
thatwith
withsome
somelimited
limitedexceptions,
exceptions,employees
employees have
have aa right to
job restoration
or an
an equivalent
equivalent position
position upon
upon return
return from
from authorized
authorized FMLA
FMLA leave.
restoration to the same
same or
leave. This job restoration
restoration right includes
includes the
the
right to
and working
working conditions. However,
the new
new regulations
regulations provide
provide that
that if an
to the
the same
same or equivalent
equivalent pay, benefits
benefits and
However, the
an employer
employer award
award
or other
of a specified goal such
hours worked, products sold or perfect
other payment
payment is based
based on the achievement
achievement of
such as hours
perfect attendance
attendance which the
the
employee
has
not
met
due
to
FMLA
leave,
"then
the
payment
may
be
denied,
unless
otherwise
paid
to
employees
employee has not met due to FMLA leave, "then the payment may be denied, unless otherwise paid to employees on an
an equivalent
equivalent
leave
status for
for aa reason
reasonthat
thatdoes
doesnot
notqualify
qualify as
asFMLA
FMLA leave."
leave status

Liability
Appeals,
LiabilityWaivers.
Waivers.Contrary
Contrarytotoa previous
a previousopinion
opinionfrom
fromthe
the4th
4thCircuit
CircuitCourt
Courtofof
Appeals,the
thenew
newregulations
regulationsclarify
clarifythat
thatemployees
employees
may voluntarily settle
any actual
actual or
or potential
potential FMLA
FMLA claims
an employer
employer without
without the
the requirement
requirementof
of court
court or
or DOL
settle or release
release any
claims against
against an
approval.
waiversof
of FMLA
FMLA rights
approval. ItItshould
shouldbe
be noted,
noted, however,
however, that prospective
prospective waivers
rights continue
continue to be
be prohibited.
prohibited.

Employer Next Steps
While the
under the
the FMLA,
FMLA, questions
the new
new regulations
regulations provide
provide additional
additional guidance
guidance on specific
specific issues
issues under
questions about proper
proper interpretation
interpretation of
the
FMLA will
the FMLA
willcontinue
continuetotoarise
arisefor
foremployers.
employers.ToToprepare
preparetotoimplement
implementthe
thenew
newregulations
regulations as
as FMLA
FMLAissues
issues develop
develop in your
company,
employers should:
company, employers

Notpanic.
panic.
· Not
themselves with the
the new
new regulations.
regulations.
· Review and familiarize themselves
their current
current FMLA
FMLA policies
· Evaluate
Evaluate their
policies and
and practices
practices in light
lightofofthe
thenew
newregulations
regulationsand
and revise
revise their
their current
current policies,
policies, notices
notices and
and

·
·
·
·

forms accordingly
accordingly to comply with
with the
the new
new FMLA
FMLArequirements.
requirements.
Consult with
the
company's
employment
law
legal
counsel
with the company's employment law legal counsel about
about any
anyquestions
questions or
orassistance
assistance that the company
company may need
need to
remain
the revised
revised FMLA
FMLA regulations.
remain in compliance
compliance under
under the
regulations.
Create
list of questions
will ask
Create aa list
questions that you anticipate
anticipate employees
employees will
ask about
about the new
new FMLA
FMLAregulations
regulationsand
andrelated
related changes
changes that you
may make to your policies
policies so
so that
that you
youcan
can prepare
prepare aa list
listofoffrequently
frequentlyasked
askedquestions
questions and
and answers
answers to distribute
distribute to
to supervisors
supervisors
and
possibly
employees
in
the
company.
and
employees
the company.
Evaluate
any FMLA
FMLA situations
Evaluate any
situations that
that you
you have
have currently
currently pending
pending at
at your
your company
company so
so you
you can
can determine
determine whether any modifications need
need to be
be implemented.
implemented.
Schedule
training for
and other
other personnel
personnel involved
involved in day-to-day
Schedule training
for human
human resource
resource professionals,
professionals, front-line managers
managers and
day-to-day implementaimplementation of
of the
the FMLA
FMLAsosothat
thatthey
theyunderstand
understandthe
thechanges
changes wrought by
by the
the new
new regulations.
regulations.

If
updating your
your current
current FMLA
FMLA policies
If you
you have
have questions
questions about
about the new regulations,
regulations, or need
need assistance
assistance inin updating
policies and
and procedures
procedures or
training your
on the
the requirements
requirementsof
of the
the new
new FMLA
FMLA regulations,
your supervisors
supervisors and employees
employees on
regulations, please
please contact a member
member of the
the
Dickinson Law Firm
Firm employment
employment law group.
group.
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