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The Roth Decision
Just in time for
recent decision
decision by
by the
the Federal
FederalDistrict
District Court
Court for
for the
the Northern
Northern District
District of Illinois
on how
howthe
the attorney-client
attorney-client privilege may
for annual
annual reporting
reporting season,
season, aa recent
Illinois provides
provides guidance
guidance on
may
apply to
filings.
to drafts
draftsofofSecurities
Securitiesand
andExchange
ExchangeCommission
Commission (SEC)
(SEC) filings.
1 aa
In
Roth v.
v. AON
AONCorp.,
Corp.,1
company
inadvertently
produced
emails
draft
documents
related
to disclosures
in company’s
that company’s
annual
Formfiling
10-Kduring
filing during
discovery
In Roth
company
inadvertently
produced
emails
andand
draft
documents
related
to disclosures
mademade
in that
annual
Form 10-K
discovery
in a class
2 An
in a class
action
suit.2
Aninternal
internal company
companyteam,
team,whose
whosemembers
members
included
company’s
deputy
general
counsel,
exchanged
materials
working
on disclosures
draft disclosures
of an
action
suit.
included
thethe
company’s
deputy
general
counsel,
exchanged
thesethese
materials
while while
working
on draft
of an operational
operational
matter.33 Opposing
Opposingcounsel
counselargued
argued
that
the
attorney-client
privilege
apply
subject
documents
matter.
that
the
attorney-client
privilege
diddid
notnot
apply
to to
thethe
subject
documents
because:

because:
they involved
and not
not legal advice;
involved business
business and

the email in question
did not
not “specifically
“specifically state that itit [sought]
question did
[sought] legal
legal advice”;
advice”; and
and
the privilege could not protect
protect drafts
drafts of
ofdocuments
documents that
that would
would eventually
eventually become
become public.
4 Because
Despite
thesearguments,
arguments,the
thecourt
courtheld
heldthat
thatthe
theprivilege
privilegeprotected
protectedthese
these
documents
from
disclosure.4
Because
the important
reminders
this delivers
case delivers
the of the
Despite these
documents
from
disclosure.
of theofimportant
reminders
this case
about about
the scope
scope of the privilege,
attorney-client
attorney-client
privilege,the
thecourt’s
court’sreasoning
reasoning merits
merits further
furtherdiscussion.
discussion.
5
The Roth
Rothcourt
courtnoted
notedthat
that companies
companiesfile
filedocuments
documentslike
like10-Ks
10-Ks
with
SEC
pursuant
to federal
securities
companies
include
certain
disclosures
in documents.
these
The
with
thethe
SEC
pursuant
to federal
securities
law law
and and
that that
companies
must must
include
certain
disclosures
in these
6 Accordingly,
documents.5
A portion
portion of
of this
this mandated
mandatedcontent
contentpertains
pertainsto
toboth
boththe
thelegal
legalstructure
structureofofaacompany
companyand
and
sensitive
legal
matters
pending
litigation.6
Accordingly,
as management
didthe
A
sensitive
legal
matters
likelike
pending
litigation.
justjust
as management
did in
in the
case-at-bar,
companiesmust
mustregularly
regularly
consult
with
in-house
counsel
to get
legal
opinions
on content
the content
of drafts
of filings
to ensure
disclosures
with federal
case-at-bar,
companies
consult
with
in-house
counsel
to get
legal
opinions
on the
of drafts
of filings
to ensure
disclosures
complycomply
with federal
securities law.7
securities law.7
Dismissing
thenotion
notionthat
that such
suchdrafts
drafts lose
loseprotection
protection because
becauserefined
refinedversions
versionsofofthe
thedocuments
documentseventually
eventuallybecome
becomepublic
publicwhen
whenfiled,
filed,the
theRoth
Rothcourt
court noted
noted that,
that, “[s]o
Dismissing
the
“[s]o long
long as
as the
initial legal
from an
an attorney
attorney in legally formulating the drafts is
confidence and
andprotected
protected by
bythe
the client
client as
as confidential
confidential information
information without
without waiver,
initial
legal advice
advice sought
sought from
is made in confidence
waiver, there
there is
is no
no
8 The
apparent
reasonwhy
whythe
thedrafts
draftsshould
should
cease
privileged.”8
The
Roth
court
reasoned
consultations,
anddrafts
the drafts
and commentary
that evolve
from them,
apparent reason
cease
to to
bebe
privileged.”
Roth
court
reasoned
that that
suchsuch
consultations,
and the
and commentary
that evolve
from them,
meet the
meet
the
qualifications
for the
the attorney-client
attorney-client privilege.9
Thusininthis
thiscase,
case,the
thecourt
courtfound
foundthat
thateven
eventhough
though
consultation
issue
involved
business
operations,
the question
core question
qualifications
for
privilege.9 Thus
thethe
consultation
at at
issue
involved
business
operations,
the core
posed to
posed to
counsel—what
thecompany
company
must
disclose
for purposes
of compliance
with federal
securities
laws—involved
a legal
and therefore
privileged
counsel—what
the
must
disclose
for purposes
of compliance
with federal
securities
laws—involved
a legal and
therefore
privileged
matter.10
matter.10
In reasoning
reasoningininfavor
favorof
of the
the attorney-client
attorney-client privilege in this
this case,
case, the court illuminated
illuminated two
twofurther
furtherprinciples
principleson
onthe
thescope
scope of
ofthe
theprivilege.
privilege.First,
First,management
management cannot
cannot co-opt
co-opt the
the aegis
aegis of
11 The
the
merely by
by routing
routing otherwise
otherwisenon-privileged
non-privilegedmaterial
materialthrough
throughcounsel.
counsel.11
The
attorney-client
privilege
only
apply
those
consultations
truly
seek
legal
advice
the privilege
privilege merely
attorney-client
privilege
willwill
only
apply
to to
those
consultations
thatthat
truly
seek
legal
advice
and
and
the drafts
drafts and
and comments
comments that
that emerge
emerge from
fromsuch
such inquiries.
inquiries.Second,
Second, the
the court
courtacknowledged
acknowledged that
thatdue
duetotothe
thelarge
largescale
scaleofofmany
manymodern
moderncompanies,
companies,internal
internalworking
workinggroups
groupson
onSEC
SEC
12 These
filings
and disclosures
disclosuresmay
maynecessarily
necessarily
involve
non-legal
personnel.12
These
non-lawyers
are essential
to facilitating
the disclosure
process
andpresence
their presence
alone
not the
filings and
involve
non-legal
personnel.
non-lawyers
are essential
to facilitating
the disclosure
process
and their
alone will
not will
destroy
destroy
the
attorney-client
attorney-client
privilege.13
privilege.13

Recommendations
Although
Roth isis but
but one
one case
caseand
andthe
theprivilege
privilegeisisaacomplicated
complicatedissue,
issue,ininlight
lightof
of Roth,
Roth, management
managementshould
shouldkeep
keepthe
thefollowing
followingpoints
pointsabout
aboutthe
theattorney-client
attorney-client privilege
privilege in mind while
Although Roth
drafting
filings:
drafting SEC
SEC filings:
Disclosures
that involve
involve legal
legal judgments,
judgments, discussions
discussionsofofpending
pendinglitigation,
litigation, and business
businessmatters
matters that
that the company
must disclose
disclosefor
for compliance
compliance purposes
purposesshould
shouldbe
befully
fullyvetted
vetted with
with
Disclosures that
company must
both in-house and outside counsel;

Though SEC
SECfilings
filingseventually
eventuallybecome
becomepart
partofofthe
thepublic
publicdomain,
domain,under
underthe
theright
rightcircumstances,
circumstances,the
theattorney-client
attorney-client privilege may cover drafts of such filings.
Though
Despite the
the involvement of some
non-legal staff
staff in the drafting
Despite
some non-legal
drafting process,
process, the privilege
privilege may
may extend to
to teams
teams within
within the
thecompany
company that
thatwork
workwith
withcounsel
counselto
tomake
makelegal
legaldecisions
decisions
concerning disclosures.
As aa matter
matter of best practices,
procedures should
shouldmandate
mandatethat
that all
all drafts of SEC
filingsand
andcommunications
communicationsconcerning
concerningthese
thesefilings
filingsthat
thatmay
mayimplicate
implicatethe
the attorney-client
attorney-client
As
practices, company
company procedures
SEC filings
be labeled
labeled “Draft”
“Draft” and “Attorney-Client Privileged.”
privilege be
Internal communications
legal advice
advice or
or opinion
opinion about
about disclosures
disclosuresshould
shouldexpressly
expresslystate
statesuch
suchintentions
intentionsininthe
thesubject
subjectline
line or
or first
first sentence of an email.
email.
Internal
communications seeking
seeking legal

Conclusion
Management
shouldkeep
keepabreast
abreastofofdevelopments
developmentsrelated
relatedtotothe
theattorney-client
attorney-client privilege and should
should work
work with
with counsel
to utilize
utilize the
Management should
counsel to
the full
fullscope
scope of
ofthis
thisdoctrine
doctrinewhen
whendrafting
draftingan
anSEC
SEC
filing.
effectively safeguard
disclosureof
of critical
critical information
filing. In
In this
this way,
way,aa company
company can effectively
safeguard against
against disclosure
information during
during discovery.
discovery.
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