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Employee
Benefits Alert:
Alert: Executive
Employee Benefits
Executive Compensation
Compensation Significantly
Significantly Restricted
Restricted by
by Economic
Economic Stimulus
Package
2/19/2009
On
February 17,
17, 2009,
2009, President
President Obama
Obamasigned
signedinto
intolaw
lawthe
the American
American Recovery
Recoveryand
andReinvestment
ReinvestmentTax
TaxAct
Actofof2009
2009(the
(the“Act”),
“Act”), which
On February
which amended
amended the
the Troubled
TroubledAsset
Asset Relief
Relief Program
Program
(TARP).
TheAct
Actrestricts
restricts executive
executive compensation
compensation payable
payable by
by TARP
TARPrecipients
recipientsininnumerous
numerousways,
ways,including,
including,but
butnot
notlimited
limited to:
(TARP). The

imposing
limits on compensation
payments to
to the
the five highest paid officers
excessiverisks
risksthat
that may
may threaten
threaten the value of
imposing limits
compensation payments
officers to
to ensure
ensure there
there are
are no
no incentives
incentives to
totake
takeunnecessary
unnecessary and excessive
recipient;
the TARP
TARP recipient;
providing for aa “clawback”
“clawback”of
ofany
anybonus,
bonus, retention
retentionaward,
award,ororincentive
incentivecompensation
compensationpayment
paymenttotothe
the25
25highest-paid
highest-paidemployees
employees ififthe
thepayments
payments were
werebased
based on statements of
earnings, revenues
revenuesororother
othercriteria
criteria that
that are
are later
later found
found to be materially inaccurate;
earnings,

prohibiting any
payments to
to the
the ten highest paid employees, which is
is defined broadly to include
prohibiting
any severance
severance payments
include any
any payment
payment made
made to
to aa departing
departing employee,
employee, except
except payments
payments for
for services
services
performed or benefits accrued;

generally prohibiting
prohibiting the
that long-term
the payment
payment of
of any
any bonuses,
bonuses, retention awards
awards or incentive compensation, except that
long-term restricted
restrictedstock
stockgrants
grantsare
arepermissible,
permissible,provided
providedaa grant
grantdoes
does
not exceed one-third
one-third the
remains outstanding; note,
the value
value of
ofthe
thegrantee’s
grantee’sannual
annualcompensation
compensation and
and does
does not fully
fullyvest
vestwhile
whileany
anyobligation
obligationarising
arisingout
outofofthe
theTARP
TARPassistance
assistance remains
however:
the application
classes
application of
of this
thisrestriction
restrictiontotoparticular
particular
classesofofemployees
employeesininfinancial
financialinstitutions
institutionsdepends
dependson
onthe
thelevel
levelofofassistance
assistancereceived:
received:the
thesingle
singlemost
mosthighly
highlycompensated
compensated
employee
institutions that
employees for
for institutions
institutions that
employee in institutions
thatreceived
receivedless
less than
than $25,000,000;
$25,000,000; the five
five most
most highly
highly compensated
compensated employees
that received
received at
atleast
least$25,000,000
$25,000,000 but
but less
less than
$250,000,000;
the 15
15 most
most highly
highly compensated
compensated employees
employeesinininstitutions
institutions that
that received
and the
the top 25 employees
for those that
that
$250,000,000; the
received at
at least
least$250,000,000
$250,000,000 but
but less
less than $500,000,000; and
employees for
received $500,000,000
or more; and
$500,000,000 or
this prohibition
prohibitiondoes
does not
not apply
apply to
toany
any bonus
bonus required
required to
to be
be paid
paid by
by an
an employment
employment agreement
agreement executed
executed on
on or
or before
before February
February 11,
11, 2009;
2009;
prohibiting
earnings manipulation;
manipulation;
prohibiting any
any compensation
compensation plan that
that encourages
encourages earnings
requiring
andCFOs
CFOs
certifycompliance
compliancewith
with the
the Act;
requiring CEOs
CEOs and
totocertify

requiring that
or luxury expenditures be adopted;
that aa company-wide
company-wide policy
policy concerning
concerning excessive
excessive or

requiring that
that any
any proxy
proxy or
or consent
consent or authorization
authorization for
foran
an annual
annual or
or other
other meeting
meeting of
ofshareholders
shareholders include aa nonbinding “say-on-pay” shareholder resolution to approve executives’
compensation; and

requiring that
committee that:
that:
that the
the board
board of
of directors
directors establish
establish a compensation
compensation committee
consists
exclusively of
of outside directors (except
the board must perform
consists exclusively
(except in
in the
thecase
case of
ofaa nonpublic
nonpubliccompany
company receiving
receiving less
less than
than $25,000,000
$25,000,000 in assistance, in which case
case the
compensation
committee functions);
functions);
compensation committee
is responsible
responsible for
for reviewing recipients’
recipients’ compensation
compensation plans;
plans; and
and
meets semiannually to review
review such
such plans.

In addition,
addition, the
the Act
Actdirects
directsthe
theTreasury
Treasury Secretary
Secretary to
to review
reviewbonuses,
bonuses, retention
retentionawards
awards and
and other
other compensation
compensation paid to recipients’
recipients’top
top25
25employees
employees before
before February
February 17,
17, 2009
2009 to
payments were
were inconsistent
inconsistent with
with the Act’s
recipient and
and service
service provider
provider shall
shall be
be obligated
obligated to
determine whether
whether any
any such
such payments
Act’s purposes.
purposes. If the
the Secretary
Secretary concludes they were, the
the TARP
TARP recipient
negotiate for reimbursement of the funds.

received, except the period
Generally, the Act’s proscriptions
proscriptions apply to
to the
the period
period of
oftime
timeininwhich
whichaarecipient
recipientofofTARP
TARPfunds
funds owes
owes any obligation arising out of
of any
any financial
financial assistance
assistance received,
during which the federal
the recipient’s
recipient’s common
federal government
government holds only warrants to purchase
purchase the
common stock.

For assistance
assistanceininthis
this area,
area, please
pleasecontact
contact one
oneof
of the
the attorneys
attorneys listed below or
Levin client
client service team.
or any
any member of
of your
your Mintz
Mintz Levin

BOSTON
BOSTON
Alden Bianchi
(617) 348-3057
AJBianchi@mintz.com
Tom Greene
(617) 348-1886
TMGreene@mintz.com
Addy Press
(617) 348-1659
ACPress@mintz.com

Patricia Moran
Moran
(617) 348-3085
PAMoran@mintz.com

NEW
NEW YORK
YORK
David R.
R. Lagasse
Lagasse
(212) 692-6743
DRLagasse@mintz.com

Gregory R.
R. Bennett
Bennett
(212) 692-6842
GBennett@mintz.com

Jessica Catlow
(212) 692-6843
JCatlow@mintz.com
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may constitute
constitute attorney
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results do
do not
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