A

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=c362ea82-c83a-4d57-8a2a-776ada4c7930

THOMSON

ANDREWS LITIGATION REPORTER

WEST

Franchise &

Franchise &
Distribution
Distribution

COMMENTARY

REPRINTEDFROM
FROMVOLUME
VOLUME 4,
4, ISSUE
ISSUE12
12 //SEPTEMBER
2007
REPRINTED
SEPTEMBER 2007

Opposing a Franchisor's Motion for a
Opposing
a Franchisor’s Motion for a
Preliminary Injunction Against a Franchisee
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J. Kassof,
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When
opposes aa franchisor’s
franchisor'smotion
motion for a preWhen a franchisee opposes
injunction, the
liminary injunction,
the court
court should
should be made aware of the
situation of
unique situation
of this
this contractual
contractual relationship
relationship concerning
concerning
the franchise agreement. ItIt is
is unlike
unlike a regular
regular contractual
contractual
relationship for
relationship
forseveral
severalreasons:
reasons:

••

There is usually
usually aa gross
grossdisparity
disparityin
in bargaining
bargaining
power between
power
between the
thefranchisor
franchisorand
andfranchisee;
franchisee;

••

The franchisee is
is usually
usually not
not sophisticated in
business;
business;

••

The franchisor typically
typically does
doesnot
not permit
permit the
franchisee
to negotiate
negotiate the
franchisee to
the contract
contract terms;
terms; and

••

The injunctive
injunctive provisions
provisions are
are not
notconspicuous.
conspicuous.

of the
In taking the
the relative
relative positions of
the franchisor
franchisor and
franchisee into
into account, the franchisee
franchisee should
should bring
bring to the
court's
attention that:
court’s attention
••

The franchise agreement
agreement is a contract
contract of adhesion
so one-sided
one-sided as
as to
to be
be void on
and is so
on its
its face;
face;

••

The agreement
agreement was
wasobtained
obtained through
through fraud;

••

the franchisor
franchisor prevail
prevail at
at trial,
trial, monetary
Should the
damages would
would be suffi
sufficient;
damages
cient;

••

The franchisor
franchisor has unclean hands; and

••

A preliminary injunction
injunction will
willcause
cause greater harm to
the franchisee
than the
the franchisor
franchisor will
will suffer if
if the
franchisee than
injunction is not granted.
preliminary injunction

Typically
the franchisor
franchisor has
has made
made aa motion
motion to
Typically the
to enforce
enforce aa covcovnot to
enant not
to compete,
compete, take
take over
over the
the telephone
telephone number
numberused
used
the franchisee's
by a franchisee for
forhis
hisbusiness,
business, or
or cease
cease the
franchisee’s use
use
of the
of
the franchisor's
franchisor’s trademarks
trademarks and
and trade
tradedress.
dress.

The franchisor’s
franchisor'sattempt
attempt through
through a preliminary
preliminary injunction
injunction
to enforce a non-compete covenant and/or take over the
to
franchisee's business
businessphone
phonenumber
numbershould
should be
beargued
argued to
to the
franchisee’s
to the relative harm to
the benefit
benefit
court as
as to
to the
the franchisee
franchisee vs.
vs. the
to the
to
the franchisor.
franchisor.
The usual
usual case
caseisisthat
thatififthe
thepreliminary
preliminary injunction
injunction is granted
will be
to recover
the franchisee will
be out
out of
ofbusiness
business and unable to
if he is successful
successfulatattrial.
trial. Quite
Quite simply,
simply, by
by the
the end
end of
even if
the trial
will have long
the
trialthe
thefranchisee's
franchisee’s business
business will
long since
since been
destroyed ifif the injunction
injunction had
destroyed
had been granted.

The franchisor
franchisor typically
typically will
will have
have other
other outlets
outlets in the vicinity
so that
that it will
will not
so
not be
be greatly
greatly harmed pending the
the outcome
of a trial. Therefore,
the
weighing
of
these
two
Therefore, the weighing of these two alternatives
alternatives
down on
should come down
on the
the side
side of
of the
the franchisee.
franchisee.
As to
to the
the use of
of the
the franchisor's
franchisor’s trademarks
trademarks and
andtrade
tradedress,
dress,
should argue
argue that
that the franchisor is not
not being
the franchisee should
will argue that
harmed. The
The franchisor will
that the
the franchisee
franchisee no
has the
the contractual
contractual right
right to
longer has
to use
use the trademarks. The
The
franchisee will
will argue that he is not
not harming the
franchisee
the trademarks
that whether
and that
whetherhe
hehas
has the
the right
rightto
touse
use the
thetrademarks
trademarksis
is an
issueto
to be
be decided
decided at
at trial.
issue

The franchisor will
will usually counter
counter that
thatthe
thefranchisee
franchisee has
has
quality control
will
poor quality
control and
and is
is harming the
the trademarks. This
This will
usually come
comedown
down to
to the
the factual
factual situation at the hearing
usually
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for
for the
the preliminary
preliminary injunction
injunctionas
as to
to whether
whetherthe
thefranchisee
franchisee is
is
harming the
the trademarks. IfIfno
noharm
harmisis being
being done,
done, the
the status
status
maintained, and the
the injunction
injunction should not
not be
quo should be maintained,
granted.

The Legal
The
LegalStandard
Standardfor
for aaPreliminary
Preliminary Injunction
Injunction
A preliminary
preliminary injunction
injunctionisis an
an extraordinary
extraordinary and
and drastic
drastic remthat is only granted
granted where
edy that
where there
thereisis aa clear
showing
Salazar,
showing of
ofneed.
need.Cooper
Cooperv v.
Salazar,196
196F.3d
F.3d809
809 (7th
(7thCir.
Cir.
1999),
Mazurekvv.Armstrong,
Armstrong,520
520U.S.
U.S.968
968 (1997).
(1997).
1999), quoting
quoting Mazurek

Further, the
the purpose
purposeof
of aa preliminary
preliminary injunction
injunction is to preFurther,
serve the
the status
statusquo
quo pending
pending aa hearing
hearing on
on the
the merits of
serve
not to
to adjudicate the
the case,
case, not
the merits
merits of
of the
thecase
case itself.
Chatas v. Local 134 Int'l
Int’lBhd.
Bhd.ofofElec.
Elec.Workers,
Workers,233
233F.3d
F.3d 508,
508,
513 (7th
(7th Cir.
Cir. 2000).
2000).
To obtain
obtain a preliminary
preliminary injunction,
injunction, a plaintiff
plaintiff must demonlikelihood that
that it
it will
strate aa likelihood
will prevail
prevail on
on the
the merits of the
no adequate
adequate remedy
remedy at
at law
law and
and that
that it
lawsuit, that there
there is no
will
will sufer
sufferirreparable
irreparable harm without
withoutinjunctive
injunctive relief. IfIfthese
these
court must then
the degree
requirements are met, the court
then balance
balance the
plaintiff against
of irreparable harm to the plaintiff
against the
the harm the
will suffer if
if the
defendant will
the injunction
injunction is granted. Incredible
Incredible
Techs.v.v Virtual
Virtual Techs.,
F.3d 1007
1007 (7th
(7th Cir. 2005).
2005). See
Techs.
Techs., 400 F.3d
See also
Intl vv.Meredith
Publications Int’l
MeredithCorp.,
Corp.,8888F.3d
F.3d473
473(7th
(7thCir.
Cir. 1996).
1996).

The leading case
caseininthe
the7th
7thCircuit
Circuiton
onthe
theburden
burden of
of proof
proof in
preliminary-injunction cases
Abbott Labs
Labsv.v Mead
MeadJohnson
preliminary-injunction
cases isisAbbott
Johnson
971 F.2d
F.2d66(7th
(7thCir.
Cir.1992).
1992). There,
There, the
the U.S.
U.S.Court
Court of
of
& Co., 971
Appeals
for the 7th Circuit
Circuit clarified
clarified the
the role
role of
of the
the trial
trial court
Appeals for
for preliminary injunctions,
injunctions, noting
noting that
in reviewing motions for
at all times the
the court
court must
must make
makeefforts
efforts to
to “minimize
"minimize the
costsof
of being
being mistaken.”
mistaken." Id.
costs
Id. at
at 11.
11.

The appeals
appealscourt
courtadopted
adopted the
the now-familiar
now-familiar "sliding
“sliding scale"
scale”
likely it
it
approach to reviewing
reviewing such
such motions, where
where the
the less
less likely
is that
that aa plaintiff
plaintiff will
is
will prevail, the greater the proof of
of irreparequired. However,
rable harm that is required.
However, the "sliding
“sliding scale"
scale”
analysisisisonly
onlyemployed
employedonce
oncethe
theplaintiff
plaintiff clears
both the
analysis
clears both
"likelihood of
and “irreparable
"irreparable harm/no adequate
“likelihood
ofsuccess"
success” and
remedy”
hurdles. Roth
Rothvv.Lutheran
LutheranGen.
Gen.Hosp.,
Hosp.,57
57F.3d
F.3d 1446,
1446,
remedy" hurdles.
(7th Cir.
1453 (7th
Cir. 1995).
1995).
USA v.
v Fasti
FastiFarrag
In Fasti USA
Farrag&&Stipsits
StipsitsGmbH,
GmbH,49
49U.C.C.
U.C.C. Rep.
Rep.
Serv.2d
2d 112,
112,2002
2002WL
WL31664494
31664494(N.D.
(N.D.Ill.
III.2002),
2002),ininaddition
addition to
to
Serv.
of aa preliminary
preliminary injunction
injunction
the requirements for
for the
the issuance
issuance of
of a likelihood
on the
the merits,
merits, an
an inadequate
inadequate remof
likelihoodof
ofsuccess
success on
at law and irreparable harm if the order
edy at
order is not granted,
the court
court added that
that ititmust
must consider
consider the public interest in
denying or granting the injunction.

"Injunctive relief
'an extraordinary remedy that
that should not
“Injunctive
relief is ‘an
the movant,
movant, by
byaa clearshowing,
be granted unless
unless the
clear showing, carries
carries the
quoting Mazurek,
burden of persuasion,"'
persuasion,’” the court held, quoting
Mazurek,
at 972.
520 U.S. at
972.
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went on
"The public interest
It went
on to
tosay:
say: “The
interest benefits
benefits from
fromincreased
increased
competition.
See Platinum Home Mortgage
competition. See
Mortgage Corp. v.
v Platinum
Group Inc., 149 F.3d
722, 726
726 (7th
(7th Cir.
Cir. 1998)
1998)(“courts
("courts have
Fin. Group
F.3d 722,
that the
generally recognized that
the public
public substantially benefits
from competition").
competition”). Considering
Considering the totality
totality of
ofthe
thecircumcircumstances,
in favor
favorof
ofdenying
denyingFASTI
FASTI USA
USA
stances,the
the equities
equities weigh
weigh in
relief."
temporary injunctive relief.”
v Fair Automotive
Automotive Repair
In Proimos v.
RepairInc.,
Inc.,1986
1986 WL
WL 15713
15713
III. Mar. 18, 1986),
(N.D. Ill.
1986),the
the court
court said,
said, “A
"A party
party seeking
equitable relief
relief must come into court
court with
withclean
clean hands; relief
cannot be granted to
to a party whose conduct is
is tainted
tainted with
with
bad faith.
SeeGreat
GreatW
W.Cities
CitiesInc.
Inc.vv.Binstein,
Binstein,476
476F.F. Supp.
Supp. 827
faith. See
F.2d 775
775 (7th
(7th Cir.
Cir. 1979).”
1979)."
(N.D. Ill.),
III.), aff’d,
aff'd, 614 F.2d
In Roland Machinery
MachineryCo.
Co.vv.Dresser
DresserIndustries
IndustriesInc.,
Inc.,749
749F.2d
F.2d
380, 387
387 (7th
(7th Cir.
Cir. 1984),
1984),the
the 7th
7th Circuit stated:
stated:

deciding whether
whether to grant
In deciding
grant a preliminary injunction, the
tion,
the court
courtmust
mustalso
also consider
consider any irreparable
that the defendant might suffer from the
harm that
sincethe
the defendant
defendant may suffer
injunction. … But since
injunction.
harm from
from the entry of
irreparable harm
of a preliminary injunction, the court must not only determine that the
plaintif will
plaintiff
willsufer
sufferirreparable
irreparableharm
harm ifif the
the preliminary injunction
injunction isisdenied
denied—
- aa threshold requirement
nary
preliminaryinjunction
injunction—
- but
for granting a preliminary
butalso
also
weigh
weigh that
that harm
harm against
against any irreparable harm
that the
will suffer if the
that
the defendant
defendant can
can show he will
injunction is
granted.
injunction
is granted.

Courts will
will not
not award preliminary injunctive relief where
Courts
such
relief
would
simply grant
grant the
the requesting party
party the
the relief
such relief would simply
for in the complaint
"[t]he purpose of
prayed for
complaint because
because “[t]he
of a preinjunction is
not to
of the
liminary injunction
is not
to conclude
conclude the merits of
the controversy, but
but merely to preserve
the status
status quo
quo until
until a more
troversy,
preserve the
decisionon
on the
the merits
merits isispossible.”
possible." Lektro-Vend
considered decision
v Vendo
Corp. v.
VendoCo.,
Co.,660
660F.2d
F.2d 255, 264 (7th
(7thCir.
Cir. 1981).
1981).
conclusion, aacourt
court should
should not
not grant
grant a franchisor’s
franchisor's motion
motion
In conclusion,
for a preliminary
for
preliminary injunction
injunctionunless
unless itit meets
meets the requirements
stated.
stated.
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cnc.net. He
He can
can be
be reached at
at (973)
(973) 762-1776
762-1776 or
or
franchiselawyer@verizon.net. Mr.
Mr Kassoff
Kassoff gratefully
gratefully
franchiselawyer@verizon.net.
acknowledges the
acknowledges
theassistance
assistance of
ofDaniel
DanielJ.J.Pope,
Pope,Esq.,
Esq.,
in researching the
the law
law on
onthis
thisissue.
issue.

© 2007
©
2007 Thomson/West.
Thomson/West.

