So You're Saying There's Still A Chance?

Anyone who has done business in California and has attempted to limit the dissipation of valuable business information and trade secrets has likely run into the opaque proscription of California Business and Professions Code Section 16600, which provides: “Except as provided in this chapter, every contract by which anyone is restrained from engaging in a lawful profession, trade, or business of any kind is to that extent void.”  This is a law that has, over time, raised more questions than it has answered and has, naturally, given rise to a substantial body of legal opinion.  Specifically, it is the California courts that have had the task of interpreting this provision and they have, over time, recognized various exceptions to it.  Under these exceptions, a person can lawfully agree not to compete with another business: 

· where a person sells the goodwill of a business; 
· where a partner agrees not to conduct a like business in connection with the dissolution of that partnership; 

· where a member of a limited liability company agrees not to conduct a like business in connection with the dissolution of that limited liability company; or 

· where a restrictive covenant is necessary to protect a company’s trade secrets. 

In addition to these four clearly defined exceptions, federal courts in California have, since 1987, recognized a fifth, vaguely defined exception, commonly referred to as the “narrow restraint” exception. This judicial creation holds that a non-compete agreement is enforceable if it merely prohibits an individual from competing in a “narrow segment” of the market.  However, while various federal courts continue to follow the narrow restraint doctrine, California state courts never adopted this exception and had, in some cases, issued rulings which questioned the doctrine.

Most recently, in Edwards v. Arthur Andersen (8/30/2006) __ Cal. App. 4th __, 2006 Cal. App. LEXIS 1320, the California court of appeals issued a decision squarely rejecting the narrow restraint exception as a “misapplication of California Law.” In Edwards, the employee signed Andersen’s standard non-compete agreement in which he promised that for a certain period after termination, he would not (1) perform professional services for any Andersen client to whom Edwards had provided services within 18 months prior to separation; (2) solicit business from any client of the Andersen office to which he had been assigned for the 18 months prior to separation; and/or (3) solicit away any of Andersen’s professional employees. 

Following his termination, Edwards sued Andersen on various claims, several of which were premised on his assertion that the non-compete agreement he was required to sign was illegal. The trial court followed the federal court rulings recognizing the narrow restraint exception and ruled that the non-compete agreement was not unlawful because it did not constitute a “significant restriction on his ability to work.”  Edwards appealed and the California court of appeals reversed this determination, holding that California law did not recognize the purported "narrow restraint" exception on which the trial court had relied. 
The court of appeals reviewed the line of federal decisions that had recognized the "narrow restraint" exception, and concluded that the federal courts were mistaken.  The court stated that the California Legislature had created three express exceptions to 16600, and that the courts should not create additional exceptions that are not suggested by the statutory language.  It reasoned that the "narrow restraint" doctrine did not create enough of a bright line test and would encourage employers to take require employees to sign non-compete agreements that “pushed the envelope” of the exception, since the only way an employee could find out if the restraint were sufficiently “narrow” to be legal would be to litigate the issue.  Ultimately, the court broadly rejected the "narrow restraint" doctrine, stating that: “Noncompetition agreements are invalid under section 16600 even if narrowly drawn, unless they fall within the statutory or trade secret exceptions.” 
It would seem, then, that the final nail on the coffin was placed and the "narrow restraint" exception was dead and buried.  Alas, it may not be so.  To much surprise, the California Supreme Court has granted review of the Court of Appeals' decision in Edwards and will take the issue up in the near future.  While, for all practical purposes, employers should consider the "narrow restraint" exception finished, there is an ever-so-slight chance that it may be resurrected.  
DID YOU KNOW…

The California Labor Code prohibits employers from collecting from employees any wages previously paid to them, even when there is no dispute that the employee owes the employer money?

The California Labor Code prohibits employers from making any deductions from an employee's wages that are not required by law or specifically agreed to in writing by the employee?
According to a recent California Court of Appeal decision, employers can require employees to pay back advanced commissions where there is a clear written agreement between the employer and employee to do so?

THE POINT…

We strongly discourage employers from engaging in self-help with employee wages and deducting from them what they believe the employee owes them.  This is a hornet's nest of problems and should only be done after consultation with experienced employment counsel, and even then, on a case-by-case basis.
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