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held that
that aareal
realestate
estatepurchase
purchase contract
contract containing
containing aa
held
contingency
allowing
the
buyer
the
absolute
and sole
sole
contingency allowing the buyer the absolute and
discretion to
contract if
if the
the buyer
buyer were
were unable
unable
discretion
to terminate
terminate the
the contract

to obtain
obtain entitlements
entitlements for
for the
the development
development of
the subject
subject
to
of the
property
was
“really
an
attempt
to
create
an
option
property was “really an attempt to create an option
agreement,” which
for lack
lack of
ofconsideration.
consideration. When
When
agreement,”
which failed
failed for
Thexton, the
he no
no
Thexton,
the seller,
seller, informed
informed Steiner,
Steiner, the
the buyer,
buyer, that
that he
longer wanted
sell the
the property,
property, Steiner
Steiner had
had already
already made
made
longer
wanted to
to sell
a $1,000
deposit into
escrow and
the
a
$1,000 deposit
into escrow
and completed
completed 75%75%- 90%
90% of
of the
work
needed
for
his
desired
entitlements.
Nonetheless,
the
work needed for his desired entitlements. Nonetheless, the
Court of
Appeal ruled
terminate
Court
of Appeal
ruled that
that Thexton
Thexton had
had the
the right
right to
to terminate
the contract
contract unilaterally
unilaterally because,
because, as
option not
not supported
supported
the
as “an
“an option
by any
any consideration,”
consideration,” itit was
was unenforceable
unenforceable against
against the
Seller.
by
the Seller.
As to
the $1,000
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deposit in
in escrow,
escrow, the
the Court
Court of
of Appeal
Appeal found
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to the
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according
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permits.
The Contract
Contract included
included a
a series
series ofofcontingencies
contingencies
permits. The
providing that
that the
theBuyer
Buyerwould
would
seek
the necessary
providing
seek
the necessary
entitlements
and
permits
for
his
proposed
development.
entitlements and permits for his proposed development.
Because
the
Buyer
was
willing
to
purchase
the
property
Because the Buyer was willing to purchase the property only
only if
if
he were
requisite entitlements,
the Contract
Contract
he
were able
able to
to obtain
obtain the
the requisite
entitlements, the
provisions permitted
Buyer to
cancel the
Contract at
any
provisions
permitted the
the Buyer
to cancel
the Contract
at any
time before
before escrow
escrow closed.
closed. The
provided for
for
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The Contract
Contract further
further provided
automatic termination
the buyer
buyer did
did not
not obtain
obtain the
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automatic
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1, 2006.
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opening of
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buyer’s right
right to
to specific
specific performance,
performance, the
the Court
Court
denial
of the
of
Appeal
determined
that
the
option
was
not
supported
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was therefore
to revoke
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consideration
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therefore free
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seeking
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“doing
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all.”
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argument that
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Court of
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that
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from backing
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entitlement application
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was nearly
rejecting
entitlement
nearly complete.
complete. In
In rejecting
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this
argument, the
the Court
Court observed
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that, because
because the
the buyer
buyer
this argument,
drafted the
the agreement
agreement to
to provide
provide aa unilateral
unilateral termination
termination
drafted
right for
for himself,
himself, there
there was
was “no
“no injustice
injustice in
in a
a resolution
resolution of
this
right
of this
case
that
effectively
accords
the
reciprocal
right
to
[the
case that effectively accords the reciprocal right to [the
seller].”
seller].”
Although
Steiner may
ultimately rest
on the
the
Although the
the ruling
ruling in
in Steiner
may ultimately
rest on
particular
of the
the case
case -– i.e.,
i.e., that
that the
the promise
promise to
to act
act
particular facts
facts of
expeditiously was
not
expeditiously
was unenforceable
unenforceable since
since the
the agreement
agreement did
did not

require
move forward
forward at
all and
and the
the seller
seller
require the
the buyer
buyer to
to move
at all
received
no
benefit
from
the
buyer’s
acquisition
of
the
received no benefit from the buyer’s acquisition of the
entitlements -– attorneys,
attorneys, developers
developers and
and other
other real
real estate
estate
entitlements
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the failure
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