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Details on the New Federal

Details on the New Federal
Financial Stability Programs: CAP
Financial Stability Program s: CAP
replaces CaPP, Stress Tests and
replaces CaPP, Stress Tests and
amended TLGP
am ended TLGP
This
week, regulators
regulators detailed
detailed aa number
number of
of Financial
Financial Stability
Stability Plan
will be
This week,
Plan programs.
programs. Economic
Economicassessments
assessments will
be
conducted
on
the
19
largest
financial
institutions
those
with
$100
billion
or
more
of
assets.
Capital
in
form
conducted on the 19 largest financial institutions – those with $100 billion or more of assets. Capital in the
the form
of
mandatory
convertible
preferred
securities
will
be
made
available
to
financial
institutions
identified
through
of mandatory convertible preferred securities will be made available to financial institutions identified through
economic
or upon
upon approved
approved applications,
applications, through
through the
the new
new Capital
Capital Assistance
Assistance Program
Program (CAP).
(CAP).
economic assessments,
assessments, or
Eligible
mandatory convertible
convertible debt
Eligible institutions
institutions will
willbe
beable
ableto
toissue
issue FDIC-guaranteed
FDIC-guaranteed senior
senior unsecured
unsecured mandatory
debt under
under an
an
extension
of the
the Federal
FederalDeposit
DepositInsurance
InsuranceCorporation’s
Corporation’s(FDIC)
(FDIC) temporary
temporary liquidity
liquidity guarantee
extension of
guarantee program
program (TLGP).
(TLGP).

Below
eachprogram.
program.Many
Many questions
questionsremain
remainunanswered
unansweredfor
forfinancial
financial institutions
institutions and
market
Below we
we discuss
discuss each
and market
participants;
additional
information
will
become
available
as
regulators
begin
the
economic
assessments
participants; additional information will become available as regulators begin the economic assessments and
and the
the
programs
move
into
the
implementation
phase.
programs move into the implementation phase.

For
links to
publicly-available information
and for
for more
more information
information about
For links
to the
the publicly-available
informationregarding
regardingthese
these programs
programs and
about the
the
government
intervention
efforts
in
response
to
the
financial
crisis,
please
see
our
Client
Alerts
and
resources
government intervention efforts in response to the financial crisis, please see our Client Alerts and resources at
at
Financial
Financial Crisis
Crisis Legal
Legal Updates
Updates and
and News.
News.

Background
Background
On
2008, two
two programs
concerns that
that the
the financial
financial crisis
crisis was
depleting
On October
October 14,
14, 2008,
programs were
were announced
announced to
to address
address concerns
was depleting
capital
levels
at
financial
institutions
and
that
the
freeze
in
the
interbank
lending
market
was
creating
liquidity
capital levels at financial institutions and that the freeze in the interbank lending market was creating liquidity
issues.
issues.

First,
First, the
the U.S.
U.S. Department
Department of
ofthe
the Treasury
Treasury(Treasury)
(Treasury)announced
announced the
the Capital
CapitalPurchase
Purchase Program
Program (CaPP)
(CaPP) under
under the
the
Emergency
EconomicStabilization
Stabilization Act’s
Act’s (Stabilization
(Stabilization Act)
Relief Program.
eligible
Emergency Economic
Act) Troubled
Troubled Asset
Asset Relief
Program. Under
Under CaPP,
CaPP, eligible
institutions
institutionsapplied
appliedfor
forcapital
capitalinvestments
investmentsfrom
fromTreasury
Treasuryininthe
theform
formofofsenior
seniorpreferred
preferredstock.1
stock.1The
TheCaPP
CaPP has
has
been
widely
used,
with
over
400
institutions
receiving
Treasury
capital
as
of
February
24,
2009.2
Although
2
been widely used, with over 400 institutions receiving Treasury capital as of February 24, 2009. Although
described
as aavolunteer
volunteer program
program to
to support
support healthy
healthy financial
financial institutions,
criticized for
of
described as
institutions,CaPP
CaPP has
has been
been criticized
for the
the lack
lack of
transparency
into
the
use
of
proceeds
by
participating
institutions.
The
structure
of
Treasury’s
investment
has
transparency into the use of proceeds by participating institutions. The structure of Treasury’s investment has
created
complexity for
for participants.
Treasury investment
investment provides
provides participating
participating
created complexity
participants. For
For example,
example, although
although the
the Treasury
institutions
discounted the
the equity
equity credit
credit attributable
attributable to
to Treasury’s
Treasury’s
institutions Tier
Tier 11 capital,
capital, credit
creditrating
ratingagencies
agencies have
have discounted
investment
practicable.
investment premised
premised on
on the
the assumption
assumption that
thatTreasury
Treasurywould
woulddivest
divestthe
thepreferred
preferredshares
sharesas
as soon
soon as
as practicable.
1 The Capital Purchase Program offered terms tailored to the capital structure of the financial institutions, including different
1
The Capital Purchase Program offered terms tailored to the capital structure of the financial institutions, including different structures for
structures
for
publicly-held
institutions,
publicly-held
institutions, privately-held
privately-heldinstitutions
institutionsand
andSScorporations.
corporations.Participation
ParticipationininCaPP,
CaPP,with
withlimited
limitedexception,
exception,also
alsorequired
requiredissuance
issuance

to
of warrants,
warrants, the
the terms
termsof
ofwhich
which were
weresimilarly
similarly tailored
tailored to
to the
the nature
nature of
of the
the participating
participating institution.
institution.
to Treasury
Treasury of
2 A copy of the February 24, 2009 transaction report is available at
2
A copy of the February 24, 2009 transaction report is available at http://www.treasury.gov/initiatives/eesa/docs/transaction_report_02http://www.treasury.gov/initiatives/eesa/docs/transaction_report_0224-09.pdf.
24-09.pdf.
1
1
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As
result, rating
rating agencies
agenciesdo
donot
notview
viewthe
thecapital
capitalas
as“permanent”
“permanent”and
andfinancial
financialinstitution
institution participants
participants do
As aa result,
do not
not
achieve
the
full
benefits
of
having
issued
the
securities.
Additionally,
structuring
the
investment
as
preferred
achieve the full benefits of having issued the securities. Additionally, structuring the investment as preferred
stock
createschallenges
challengesfor
forboth
bothTreasury
Treasuryand
andthe
theissuing
issuingfinancial
financialinstitution.
institution. Although
stock creates
Although Treasury
Treasury receives
receives
registration
of preferred
stock. This
registration rights,
rights,there
there is
is no
no existing
existing or
or secondary
secondary market
market for
for Treasury’s
Treasury’s class
class of
preferred stock.
This creates
creates
pricing
addresses
pricing and
and liquidity
liquiditychallenges.
challenges.The
Thenew
newCAP
CAP
addressessome
someof
ofthese
these concerns.
concerns.
Second,
the FDIC
FDIC announced
announced the
the TLGP,
TLGP, including
including aa debt
program, which
which has
has been
beenwidely
widely used.
used. Under
Second, the
debt guarantee
guarantee program,
Under
the
debt
guarantee
program,
participating
entities
can
issue
senior
unsecured
debt
with
an
FDIC
guarantee.
the debt guarantee program, participating entities can issue senior unsecured debt with an FDIC guarantee. The
The
TLGP
TLGP limits
limitsthe
theissuance
issuance of
of FDIC
FDICguaranteed
guaranteed debt
debt to
to 125%
125% of
ofthe
thedebt
debt outstanding
outstanding on
on September
September 30,
30, 2008
2008 that
that
was
scheduled to
to mature
mature by
by June
June 30,
30, 2009.
2009. The
terminates on
on the
the earlier
earlier of
of the
the maturity
maturity of
or
was scheduled
The guarantee
guarantee terminates
of the
the debt
debt or
June
30, 2012.
2012. Given
the majority
majority of
June 30,
Given the
the expiration
expirationof
ofthe
theguarantee
guarantee on
on June
June 30,
30, 2012,
2012, the
ofthe
theguaranteed
guaranteed debt
debt
issued
maturesno
nolater
laterthan
thanJune
June30,
30,2012.
2012.The
TheFDIC,
FDIC,concerned
concernedwith
withthe
theability
ability of
of participating
participating entities
entities to
to roll
roll
issued matures
maturing
the program
program to
to guarantee
guarantee debt
debtthat
thatmandatorily
mandatorily converts
converts into
into common
common
maturing debt
debt into
into new
new debt,
debt, expanded
expanded the
stock.
to provide
provide “additional
“additional flexibility
flexibility to
with longer-term
stock. The
The FDIC’s
FDIC’s goal
goal is
is to
toobtain
obtain funding
funding from
from investors
investors with
longer-term
investment
horizons.”
As
we
discuss
below,
there
are
a
number
of
factors
financial
institutions
investment horizons.” As we discuss below, there are a number of factors financial institutions should
should consider
consider
when
evaluating this
when evaluating
this new
new program.
program.
For
our related
related Client
Client Alerts,3
For more
more information
informationon
onthe
theCapital
CapitalPurchase
Purchase Program
Program and
and the
the TLGP,
TLGP,please
please see
see our
Alerts,3
available
available at
at Financial
Financial Crisis
Crisis Legal
Legal Updates
Updates and
and News.
News.

Capital
Program (CAP)
(CAP)
Capital Assistance
Assistance Program
CAP
is aa two-part
two-part program:
program: special
of major
major banking
banking institutions;
institutions; and
CAP is
special economic
economic assessments
assessments of
and aa Treasury
Treasury program
program
to
provide
additional
capital
to
eligible
institutions
through
the
purchase
of
mandatory
convertible
to provide additional capital to eligible institutions through the purchase of mandatory convertible preferred
preferred
securities.
investment program
not terminate
terminate or
or replace
the earlier
earlier Treasury
Treasury capital
capital
securities. The
The CAP
CAP capital
capital investment
program does
does not
replace the
program
program -– CaPP.
CaPP. Similar
Similartotothe
thephased-in
phased-inimplementation
implementationofofthe
theCaPP,
CaPP, CAP
CAP is
is currently
currently available
available only
only to
to
publicly-held
publicly-held institutions;
institutions;additional
additionalprograms
programsfor
forinstitutions
institutionsthat
thatare
areprivately-held
privately-heldorororganized
organizedas
assubchapter
subchapter
S
corporations or
or in
in mutual
S corporations
mutual form
formare
areexpected
expected at
at aa later
later date.
date. Participation
Participationininthe
thespecial
specialeconomic
economicassessment
assessment
may
result
in
an
institution
needing
CAP
funds;
however,
participation
in
CAP
is
elective.
may result in an institution needing CAP funds; however, participation in CAP is elective. A
A qualifying
qualifying financial
financial
institution
the
special
assessment)
institution(not
(notparticipating
participatinginin
the
specialeconomic
economic
assessment)may
mayapply
applyfor
forCAP.
CAP.For
Forease
ease of
ofreference,
reference, we
we
use
CAP when
when discussing
discussingthe
theTreasury
Treasurycapital
capital investment
investment program.
program.
use CAP

CAP
provides participating
participating institutions
institutions capital
to Treasury
Treasury of
of mandatory
mandatory convertible
convertible preferred
CAP provides
capital through
through the
the sale
sale to
preferred
securities.
warrantfrom
from participants.
participants. The
securities. As
As required
required by
by the
the Stabilization
Stabilization Act,
Act,Treasury
Treasury also
also receives
receives aa warrant
The warrant
warrant is
is
designed
to protect
protect the
the U.S.
U.S. taxpayer’s
taxpayer’s investment
investment by
by ensuring
ensuring that
that Treasury
Treasury benefits
benefits from
from any
increase in
in the
designed to
any increase
the
value
of the
the institution’s
institution’s common
stock. While
it
value of
common stock.
Whilethe
the new
new program
program is
is substantially
substantially similar
similar to
to the
the earlier
earlier program,
program, it
includes
new
features
that
may
benefit
potential
participants
and
additional
requirements
that
respond
to
some
of
includes new features that may benefit potential participants and additional requirements that respond to some of
the
criticisms
raised
by
members
of
Congress
and
the
media.
the criticisms raised by members of Congress and the media.
The
key change
changefrom
from CaPP
CaPPtotoCAP
CAPisisthe
thechange
changeininthe
theformat
formatof
ofTreasury’s
Treasury’s investment—from
investment—from senior
senior preferred
preferred
The key
stock
below, proceeds
from participation
participation in
in the
new CAP
CAP
stock to
to mandatory
mandatory convertible
convertible preferred
preferred stock.
stock. As
Aswe
we discuss
discuss below,
proceeds from
the new
can
be used
usedto
toredeem
redeemaaprior
priorTreasury
Treasuryinvestment
investmentthrough
throughCaPP.
CaPP.Institutions
Institutions considering
considering participating
participating in
in CAP
CAP
can be
should
consider, among
among other
other things:
things: required
and approvals;
approvals; authorized
authorizedstock;
stock; possible
possibleanti-dilution
anti-dilution
should consider,
required consents
consents and
adjustments
triggered
by
the
issuance
of
a
convertible
instrument;
possible
anti-dilution
adjustments
triggered by
by
adjustments triggered by the issuance of a convertible instrument; possible anti-dilution adjustments triggered
the
issuance
of
a
new
warrant
to
Treasury;
and
overall
cost
of
capital
associated
with
exchanging
the
Treasury
the issuance of a new warrant to Treasury; and overall cost of capital associated with exchanging the Treasury
CaPP
securities for
for new
new CAP
CAP securities.
CaPP securities
securities.

3 Client Alerts on the Capital Purchase Program and TLGP include New Liquidity and Capital Alternatives for
3
Client Alerts on the Capital Purchase Program and TLGP include New Liquidity and Capital Alternatives for Financial Institutions:
Financial
Treasury’s
TARP Capital
Program; FDIC’s
FDIC’s Temporary
Treasury’s Institutions:
TARP
Capital Purchase
Purchase Program;
Temporary Liquidity
LiquidityGuarantee
Guarantee Program,
Program, Update
Update to
toTreasury’s
Treasury’sCapital
CapitalPurchase
Purchase

Program,
CaPP: Private
Private Bank
Bank Program,
Program, FDIC
FDIC Approves
Program, CaPP:
Approves Temporary
Temporary Liquidity
LiquidityGuarantee
GuaranteeProgram
Program Final
FinalRule,
Rule,CaPP:
CaPP:Subchapter
Subchapter SSCorporations
FDIC to
TLGP; FDIC-guaranteed
FDIC-guaranteedDebt
DebtExempt
Exemptfrom
from SEC
SECand
andOCC
OCCRegistration.
Registration. Additional
Additional resources,
including
Corporations and
and FDIC
to Extend
Extend TLGP;
resources, including
summary
guides, and
and links
links to
available at
summary reference
reference guides,
to government
government resources
resources are
are available
at Financial
Financial Crisis
Crisis Legal
LegalUpdates
Updates and
and News.
News.
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CAP
requiresenhanced
enhancedreporting
reportingfrom
fromparticipating
participatinginstitutions.
institutions. The
The additional
additional reporting
CAP also
also requires
reporting requirements
requirements
address
concerns
regarding
the
lack
of
transparency
into
the
uses
of
taxpayer
funds
by
institutions that
address concerns regarding the lack of transparency into the uses of taxpayer funds by institutions
that were
were CaPP
CaPP
participants
and
a
lack
of
“metrics”
to
gauge
the
success
of
Treasury’s
rescue
efforts.
participants and a lack of “metrics” to gauge the success of Treasury’s rescue efforts.
CAP
implemented, in
in part,
part, “to
“to support
lending to
to creditworthy
creditworthy borrowers.”
CAP was
was implemented,
support lending
borrowers.” To
Toensure
ensure that
that Treasury
Treasury and
and
other
CAP’s success,
success,CAP
CAPapplicants
applicantsare
arerequired
requiredtotosubmit
submitaaplan
planfor
forhow
how CAP
other oversight
oversight bodies
bodies can
can assess
assess CAP’s
CAP
proceeds
will be
to increase
increase lending
lending above
above the
the level
level that
that would
would have
been possible
possible without
without government
proceeds will
be used
used to
have been
government
support.
Thereafter,
participating
institutions
must
provide
regular
reports
on
their
lending
support. Thereafter, participating institutions must provide regular reports on their lending activities.
activities. These
These
reports
will be
publicly available.
reports will
be made
made publicly
available. Although
Althoughwe
weexpect
expectmany
manyparticipants
participantswill
willuse
usethe
theCAP
CAPproceeds
proceeds to
to
redeem
the outstanding
outstanding CaPP
CaPPsecurities,
securities,we
weexpect
expectthose
thoseinstitutions
institutionswill
will be
be required
required to
to disclose
disclose additional
additional
redeem the
lending
result of
of receiving
receiving government
capital.
lending activities
activitiesmade
made possible
possible as
as aa result
government capital.

Exchange
of Capital
Exchange of
Capital Purchase
Purchase Program
Program Preferred
Preferred Stock
Stock
For
For three
three years
years after
after issuance,
issuance, the
the senior
senior preferred
preferred stock
stock issued
issued to
to Treasury
Treasuryunder
underthe
the CaPP
CaPP may
may be
be
redeemed
only
with
the
proceeds
of
a
“qualified
equity
offering.”
A
qualified
equity
offering,
redeemed only with the proceeds of a “qualified equity offering.” A qualified equity offering,as
as defined
defined
under
CaPP,isislimited
limited to
to an
an offering
offering of
of Tier
Tier 11 perpetual
preferred or
or common
common stock.
stock. CAP
CAP modifies
under CaPP,
perpetual preferred
modifies the
the
terms
of
CaPP
by
providing
that
the
sale
of
CAP
securities
to
Treasury
is
a
qualified
equity
offering, but
terms of CaPP by providing that the sale of CAP securities to Treasury is a qualified equity offering,
but
only
are used
usedto
toredeem
redeemCaPP
CaPPsecurities.
securities.As
Asaaresult,
result,participation
participation in
in CAP
CAP
only to
to the
the extent
extent that
that the
the proceeds
proceeds are
can
be used
used to
to exchange
exchangethe
theCaPP
CaPPsenior
seniorpreferred
preferredstock
stockfor
forCAP
CAPmandatory
mandatoryconvertible
convertible preferred
preferred stock.
can be
stock.
Institutions
instrument that
converts to
to common
common stock
stock rather
rather than
Institutions may
may prefer
prefer to
to have
have outstanding
outstanding an
an instrument
that converts
than
Treasury’s
senior
preferred
stock,
which
carries
a
5%
annual
coupon
for
the
first
five
years,
Treasury’s senior preferred stock, which carries a 5% annual coupon for the first five years, increasing
increasing to
to
9%
9% thereafter.
thereafter.

There
has been
beenno
noguidance
guidanceissued
issuedregarding
regardingthe
themethodology
methodologyfor
for“exchanging”
“exchanging”or
or“tendering
“tendering for”
for” the
There has
the
Treasury’s
existing
senior
preferred
stock
and
replacing
it
with
new
mandatory
convertible
preferred
Treasury’s existing senior preferred stock and replacing it with new mandatory convertible preferred
stock.
stock.

Executing
qualified equity
equity offering
offering has
additional benefits
for CaPP
participants, including
including reducing
Executing aa qualified
has additional
benefits for
CaPP participants,
reducing the
the
number
of shares
underlying the
CaPP warrant
warrant issued
issued to
to Treasury.
Treasury. Once
CaPP institution
institution obtains
number of
shares underlying
the CaPP
Once a
a CaPP
obtains
proceeds
from one
one or
or more
more qualified
qualified equity
equity offerings
investment, the
the number
number
proceeds from
offerings equal
equal to
to 100%
100% of
of the
the CaPP
CaPP investment,
of
shares
underlying
Treasury’s
CaPP
warrant
is
reduced
by
half.
Proceeds
from
a
new
CAP
transaction
of shares underlying Treasury’s CaPP warrant is reduced by half. Proceeds from a new CAP transaction
may
counted toward
toward this
may be
be counted
this required
required amount,
amount, but
but only
onlytotothe
theextent
extentthey
theyare
areused
used to
toredeem
redeem CaPP
CaPP
preferred
stock. However,
preferred stock.
However, ififan
an institution
institutionparticipates
participatesininCAP,
CAP,but
butdoes
doesnot
notuse
usethe
theproceeds
proceeds to
to redeem
redeem
the
CaPPsenior
seniorpreferred
preferred securities,
securities,there
therewill
will be
no adjustment
adjustment to
to the
the number
number of
of shares
underlying the
the CaPP
be no
shares underlying
the
CaPP
warrant.
CaPP warrant.

A
to
A qualifying
qualifyingfinancial
financialinstitution
institutionthat
thatparticipates
participates in
inCAP
CAPwill
willbe
berequired
requiredto
toissue
issue aa new
new warrant
warrant to
Treasury.
An
institution
evaluating
its
participation
in
this
new
program
should
calculate
the
value/cost
Treasury. An institution evaluating its participation in this new program should calculate the value/cost
of
with the
warrant.
of issuing
issuing aa new
new warrant
warrant and
and compare
compare that
that to
to the
the value/cost
value/cost associated
associated with
the old
old CaPP
CaPP warrant.
Proceeds
from aa CAP
CAP sale
salemay
may also
also be
be used
usedto
toredeem
redeempreferred
preferred stock
stock sold
sold to
to Treasury
Treasury under
Proceeds from
under the
the Targeted
Targeted
Investment
Investment Program.4
Program.4

As
we discuss
discuss above,
above,although
although the
the CaPP
CaPPsenior
seniorpreferred
preferred stock
stock is
is Tier
Tier 11 capital
capital for
for regulatory
As we
regulatory purposes,
purposes,
credit
rating
agencies
have
discounted
the
equity
credit
attributable
to
the
security.
credit rating agencies have discounted the equity credit attributable to the security. This
Thisdiscount
discountisisbased
based
on
the assumption
assumption that
that Treasury
Treasury and
and the
the issuing
issuing institution
institution expect
as quickly
quickly
on the
expect that
that security
security to
to be
be redeemed
redeemed as
4 To date only two banking institutions have participated in the Targeted Investment Program. Additional information
4
To date only two banking institutions have participated in the Targeted Investment Program. Additional information about Treasury’s
about
Treasury’s
Targeted
InvestmentProgram
Programisisavailable
availableatathttp://www.treasury.gov/initiatives/eesa/.
http://www.treasury.gov/initiatives/eesa/.
Targeted
Investment
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as
practicable. The
as practicable.
The structure
structure of
of the
the senior
senior preferred,
preferred, including
includingthe
thestep-up
step-up in
ininterest
interestrate,
rate,encourages
encourages
redemption.
Rating
agency
treatment
of
the
CAP
mandatory
convertible
preferred
is
unknown
redemption. Rating agency treatment of the CAP mandatory convertible preferred is unknown at
at this
this
time.
time.

Eligible
Eligible Institutions
Institutions
Institutions
in CAP
“Qualifying Financial
Institutions eligible
eligible to
to participate
participate in
CAP are
are “Qualifying
Financial Institutions”
Institutions”or
orQFIs.
QFIs. These
These include
include
any
of the
the following
following U.S.5
institutions:
any of
U.S.5 institutions:
1.
1.

any
bank or
or savings
savings association
association not
not controlled
controlled by
bank holding
holding company
any bank
by aa bank
company or
or savings
savings and
and
loan
holding
company;
loan holding company;

2.
2. any
anytop-tier
top-tierbank
bankholding
holdingcompany;
company; or
or
3.
solely or
or predominately
predominately in
in
3. any
anytop-tier
top-tiersavings
savingsand
andloan
loanholding
holdingcompany
company which
whichengages
engages solely
activities
permitted for
for financial
law.
activities that
that are
are permitted
financial holding
holdingcompanies
companies under
under relevant
relevant law.
In
caseTreasury,
Treasury,ininconsultation
consultationwith
with the
the primary
primary federal
federal banking
banking regulator,
regulator, will
will determine
In each
each case
determine
eligibility
for
an
institution.
Entities
controlled
by
a
foreign
entity
are
not
eligible.
eligibility for an institution. Entities controlled by a foreign entity are not eligible. This
This definition
definition did
did not
not
change
substantially
from
the
definition
of
QFI
for
CaPP.
change substantially from the definition of QFI for CaPP.

Program
Program Specifics
Specifics
We
forth below
below some
of the
the details
details of
of the
the program.
program.
We set
set forth
some of

Applications:
made to
to the
thefinancial
financialinstitution’s
institution’s primary
primary federal
Applications: As
Aswith
withCaPP,
CaPP, applications
applications are
are made
federal banking
banking
regulator
who
will
make
a
recommendation
to
Treasury.
Although
detailed
information
has
regulator who will make a recommendation to Treasury. Although detailed information has not
not been
been
provided
on the
the criteria
criteria for
for the
the program,
program,only
only “viable”
“viable” institutions
provided on
institutions will
willbe
be approved.
approved.
Use
of Proceeds:
Proceeds: The
The application
application must
plan for
for how
Use of
must contain
contain a
a plan
how the
the capital
capital will
willbe
beused
usedto
topreserve
preserve and
and
strengthen
lending capacity,
capacity, including
including how
strengthen lending
how lending
lending will
willincrease
increase over
over what
whatwould
wouldhave
havebeen
been possible
possible
without
without government
government support.
support.

Reporting:
Reporting: Participants
Participants are
are required
required to
to submit
submit monthly
monthly lending
lendingreports
reports that
that will
willbe
beposted
posted on
on the
the
financial
www.financialstability.gov.
financial stability
stability website,
website, www.financialstability.gov.
Investment
the sum
sum of
of (1)
(1)
Investment Amount:
Amount:No
Noless
lessthan
thanone
onepercent
percentof
ofrisk-weighted
risk-weightedassets
assets and
and no
no more
more than
than the
two
percent
of
risk
weighted
assets,
(2)
the
amount
needed
to
redeem
CaPP
preferred
stock
and
(3)
the
two percent of risk weighted assets, (2) the amount needed to redeem CaPP preferred stock and (3) the
amount
to redeem
redeem preferred
preferred stock
stock under
under the
the Targeted
Targeted Investment
Investment Program.
amount needed
needed to
Program.

Exceptional
of
Exceptional Assistance:
Assistance: IfIfaa financial
financialinstitution
institutionrequires,
requires,and
andisisapproved
approvedtotoreceive,
receive,capital
capitalin
inexcess
excess of
the
investment amount
amount described
described above,
above,the
theadditional
additional capital
capital would
would be
considered “exceptional
“exceptional
the investment
be considered
assistance.”
assistance.” This
This characterization
characterization would
would trigger
triggeradditional
additionalexecutive
executivecompensation
compensation restrictions,
restrictions, as
as
announced
on
February
4,
2009
by
Treasury,6
and
may
result
in
separately
negotiated
6
announced on February 4, 2009 by Treasury, and may result in separately negotiated agreements
agreements
relating
relating to
to corporate
corporate governance
governance or
or other
other matters.
matters.

5 A U.S. institution is one that is organized under the laws of the United States or any state of the United States, the District
5
A U.S. institution is one that is organized under the laws of the United States or any state of the United States, the District of Columbia, any
of
Columbia,
any of
territory
or
of the
United States,
Puerto Rico,
Rico, Northern
Northern Mariana
Mariana Islands,
Islands, Guam,
Guam, American
American Samoa,
Samoa, or
or the
the Virgin
Virgin Islands.
territory
or possession
possession
the United
States, Puerto
Islands.
6 A copy of Treasury’s release on executive compensation is available at
6
A copy of Treasury’s release on executive compensation is available at http://www.ustreas.gov/press/releases/tg15.htm.
http://www.ustreas.gov/press/releases/tg15.htm.
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Mandatory
Mandatory Convertible
Convertible Preferred
Preferred
Features
of the
the mandatory
mandatory convertible
convertible preferred
by Treasury
Treasury include:
include:
Features of
preferred to
to be
be purchased
purchased by

Tier
for holding
Tier 1
1 capital
capital for
holding companies
companies

Ranks
senior to
to common
common stock
stock and
andpari
pari passu
passuwith
with existing
existing preferred
preferred stock
stock other
other than
than junior
junior preferred
preferred
Ranks senior
stock
stock
Liquidation
Liquidationpreference
preference of
of$1,000
$1,000per
pershare,
share, subject
subject to
to the
the institution’s
institution’s authorized
authorizedpreferred
preferredshares
shares and
and
the
alternative of
of aa higher
higher liquidation
the alternative
liquidationpreference
preference held
held by
by aa depositary
depositary issuing
issuing depositary
depositary receipts
receipts
Convertible
closing price
price for
for the
the 20-trading
20-trading day
Convertible into
into common
common equity
equity at
at aa 10%
10% discount
discount to
to the
the average
average closing
day
period
ending
February
9,
2009
(the
day
prior
to
the
release
of
the
Financial
Stability
Plan),
period ending February 9, 2009 (the day prior to the release of the Financial Stability Plan), subject
subject to
to
standard
anti-dilution provisions
standard anti-dilution
provisions
Conversion
to reduction
reduction (15%
(15% each
each six-months
six-months following
following issuance,
up to
to 45%)
45%) if
if any
Conversion price
price is
is subject
subject to
issuance, up
any
required
shareholder
approval
is
not
obtained
required shareholder approval is not obtained
Upon
or common
common stock,
stock, at
at the
the election
election of
of
Upon conversion,
conversion, accrued
accrued and
and unpaid
unpaid dividends
dividends are
are payable
payable in
in cash
cash or
the
institution
the institution

Manditorily
option, subject
subject to
to approval
approval of
of the
the primary
primary
Manditorilyconverts
convertsafter
after77years,
years, and
and earlier
earlier at
at the
the issuer’s
issuer’s option,
federal
banking
regulator
federal banking regulator
Convertible
or
Convertible at
at the
the holder’s
holder’s option
option upon
upon specified
specified corporate
corporate events,
events, including
includingcertain
certainsales,
sales, mergers
mergers or
changes
of
control
changes of control

Pays
9%annual
annualdividend,
dividend, compounding
compounding quarterly;
quarterly; if
if any
Pays aa9%
any required
required shareholder
shareholder approval
approval is
is not
not obtained
obtained
within
dividend rate
will increase
until shareholder
approval
within six
sixmonths
months after
after issuance,
issuance, dividend
rate will
increase to
to 20%
20% per
per annum
annum until
shareholder approval
is
is obtained
obtained
Redeemable
with consent
consent of
of primary
primary federal
of
Redeemable with
federal banking
banking regulator
regulator with
withthe
theproceeds
proceeds of
ofaa cash
cash sale
sale of
common
stock;
provided
the
gross
proceeds
from
the
stock
sale
must
be
at
least
25%
of
the
CAP
common stock; provided the gross proceeds from the stock sale must be at least 25% of the CAP
mandatory
price
mandatory convertible
convertible preferred
preferred issuance
issuance price

Redeemable
at par
par for
for the
the first
first two
and unpaid
unpaid dividends
dividends
Redeemable at
two years,
years, plus
plus accrued
accrued and

After
unpaid dividends
dividends and
After the
the first
firsttwo
twoyears,
years,redeemable
redeemable at
at the
the greater
greater of
of par
par plus
plus accrued
accrued and
and unpaid
and
the
value
the as-converted
as-converted value

Upon
Upon redemption
redemption in
in full,
full,the
theinstitution
institutioncan
canredeem
redeemoutstanding
outstanding warrants
warrants and
and any
any common
common stock
stock
held
by
Treasury
at
fair
value
held by Treasury at fair value
Redeemable
after conversion
conversion with
with consent
consent of
of primary
primary federal
of aa
Redeemable after
federal banking
banking regulator
regulator with
withthe
the proceeds
proceeds of
cash
saleof
of common
common stock
stock or
or additions
additions to
to retained
earnings. The
price will
cash sale
retained earnings.
The purchase
purchase price
willbe
be the
the greater
greater of
of the
the
conversion
20-trading day
day closing
closing price
conversion price
price and
and the
the average
average 20-trading
price beginning
beginning the
the day
day after
after notice
notice of
ofrepurchase
repurchase
is
is given
given to
to Treasury
Treasury

Warrants
Warrants
Participating
time of
of the
the CAP
CAP investment.
investment. Terms
Participating institutions
institutionswill
willissue
issueaawarrant
warrantto
toTreasury
Treasury at
at the
the time
Terms of
of the
the
warrant
are outlined
outlined below.
below.
warrant are
Warrant
number of
of shares
of common
common stock
market value
value equal
equal to
to 20%
20%
Warrant to
to purchase
purchase aa number
shares of
stock having
having an
an aggregate
aggregate market
of
the
mandatory
convertible
preferred
amount
on
the
date
of
investment
of the mandatory convertible preferred amount on the date of investment
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Exercise
price for
for the
market price
price for
for determining
of common
Exercise price
the warrant
warrant and
and market
determining number
number of
of shares
shares of
common stock
stock
underlying
the
warrant
will
be
90%
of
the
average
closing
price
for
the
20-trading
day
period ending
underlying the warrant will be 90% of the average closing price for the 20-trading day period
ending
February
February 9,
9, 2009
2009
Term
Term of
of 10
10 years
years

Immediately
Immediately exercisable
exercisable
Treasury
will agree
voting control
of common
Treasury will
agree not
not to
to exercise
exercise voting
control with
withrespect
respectto
toany
any shares
shares of
common stock
stock received
received
upon
exercise of
of the
the warrant
warrant
upon exercise

If
If the
the common
common stock
stock is
is no
no longer
longer listed
listedor
ortraded
traded on
on aa national
national securities
securities exchange,
exchange, or
or any
any required
required
shareholder
consent
is
not
obtained
within
18
months
of
the
closing
date,
the
warrant
will
shareholder consent is not obtained within 18 months of the closing date, the warrant will be
be
exchangeable
at the
theoption
option of
of Treasury
Treasury into
into senior
or another
instrument
exchangeable at
senior debt
debt or
another instrument

Following
in full
institution can
Following repurchase
repurchase in
full of
ofthe
the mandatory
mandatory convertible
convertible preferred
preferred and/or
and/or common
common stock,
stock, institution
can
repurchase
the
warrant
and
any
related
common
stock
at
fair
market
value
repurchase the warrant and any related common stock at fair market value

Corporate
and Executive
Executive Compensation
Corporate Governance
Governance and
Compensation
CAP
CAP participating
participatinginstitutions
institutionsare
aresubject
subjecttotothe
theexecutive
executivecompensation
compensationand
andcorporate
corporate governance
governance requirements
requirements
of
the
Stabilization
Act,
as
amended
by
the
American
Recovery
and
Reinvestment
Act
of
of the Stabilization Act, as amended by the American Recovery and Reinvestment Act of 2009.
2009. Because
Because the
the
amendments
areretroactive,
retroactive,they
theywill
will apply
apply to
to CaPP
CaPP participants
participants as
aswell
well as
asCAP
CAPparticipants.
participants. Although
Although Treasury
amendments are
Treasury
released
regulations under
under the
the Stabilization
Stabilization Act,
Act
released regulations
Act,regulations
regulationshave
haveyet
yetto
tobe
bereleased
released under
under the
the Recovery
Recovery Act
amendments.
Please
see
our
Client
Alert
discussing
the
new
executive
compensation
restrictions,
available
amendments. Please see our Client Alert discussing the new executive compensation restrictions, available at
at
Financial
Financial Crisis
Crisis Legal
Legal Updates
Updates and
and News.
News.

Additionally,
program impose
impose the
thefollowing
following limits
limits and
Additionally,the
the terms
terms of
of the
the program
and restrictions:
restrictions:
If
If at
at any
any time
time the
the institution
institution fails
failsto
topay
payaccrued
accrued dividends
dividends on
on the
the mandatory
mandatory convertible
convertible preferred,
preferred, then
then
no
dividends
may
be
declared
or
paid
on
junior
preferred
shares,
pari
passu
preferred
shares
no dividends may be declared or paid on junior preferred shares, pari passu preferred shares –- unless
unless
paid
pro rata
rata basis
basis with
with mandatory
mandatory convertible
convertible preferred
paid on
on a
a pro
preferred dividends,
dividends, or
or common
commonshares;
shares; nor
nor may
may any
any
share
repurchases occur
occur
share repurchases
Dividend
Dividendon
oncommon
commonstock
stockcannot
cannotexceed
exceed $0.01,
$0.01, unless
unless Treasury
Treasury consents
consents

Treasury
required for
for repurchases
of equity
equity securities
or trust
Treasury consent
consent required
repurchases of
securities or
trust preferred
preferred securities,
securities, for
for so
so long
long as
as
Treasury
holds any
any mandatory
mandatory convertible
convertible preferred
or common
common stock;
stock; provided
provided that
that this
this
Treasury holds
preferred shares
shares or
restriction
restriction is
is subject
subject to
to market
market exceptions
exceptions similar
similarto
tothose
those in
in the
the CaPP
CaPP

Prior
voting rights
Prior to
to conversion,
conversion, voting
rights limited
limitedtotoauthorization
authorizationororissuance
issuance of
ofsenior
senior ranking
rankingshares,
shares,
amendment
to rights
rights of
of mandatory
or similar
similar transaction
amendment to
mandatory convertible
convertible preferred
preferred or
or merger,
merger, exchange
exchange or
transaction that
that
would
convertible preferred
would adversely
adversely affect
affect the
the mandatory
mandatory convertible
preferred
Following
Following conversion,
conversion, voting
voting rights
rightsas
as aa holder
holder of
of common
common stock
stock

If
If full
fulldividends
dividendsare
are not
not paid
paid for
for any
any six
six dividend
dividendperiods,
periods, Treasury
Treasury will
willhave
have the
the right
right to
to elect
elect 22 directors
directors
until
all accrued
and unpaid
unpaid dividends
dividends are
are paid
paid and
andthe
theright
right to
to elect
electdirectors
directorswill
will terminate
until such
such time
time as
as all
accrued and
terminate
thereafter
when dividends
dividends are
are paid
paid in
in full
full for
thereafter when
for four
four consecutive
consecutive dividend
dividend periods
periods

Shelf
for the
mandatory convertible
convertible preferred,
warrant and
underlying common
Shelf registration
registration statement
statement for
the mandatory
preferred, warrant
and underlying
common
stock
for
each
must
be
filed
as
soon
as
practicable
following
the
investment
date
stock for each must be filed as soon as practicable following the investment date

Institution
which may
Institution will
willagree
agree to
to take
take additional
additional efforts
efforts to
to facilitate
facilitatethe
thetransfer
transfer of
of the
the securities,
securities, which
may
include
grant
of
piggyback
registration
rights,
listing
securities
on
a
national
securities
exchange
include grant of piggyback registration rights, listing securities on a national securities exchange or
or
appointment
depositary receipts
appointment of
of aa depositary
depositary to
to hold
holdshares
shares and
and issue
issue depositary
receipts
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Treasury
announcedits
itsintention
intentionto
topublish
publishaaset
setofofprinciples
principlesititwill
will apply
exercising its
its voting
voting
Treasury announced
apply when
when exercising
rights
under
securities
acquired
through
CAP.
The
principles
will
be
available
prior
to
the
first
closing
rights under securities acquired through CAP. The principles will be available prior to the first closing of
of aa
CAP
transaction.
CAP transaction.
Treasury
also disclosed
disclosed its
its intention
intention to
year, following
following the
20% of
of
Treasury also
to sell
sell each
each year,
the mandatory
mandatory conversion
conversion date,
date, 20%
each
institution’s total
each institution’s
total common
common stock
stock owned.
owned.

Economic
or “Stress
“Stress Tests”
Tests”
Economic Assessments
Assessments or
The
second component
componentto
to CAP
CAP is
is the
the assessment
assessmentprocess
process
majorfinancial
financialinstitutions
institutionswill
will undergo
undergo in
in the
the coming
coming
The second
major
days
and
weeks.
These
assessments
are
expected
to
be
completed
by
the
end
of
April
2009.
The
19
largest
days and weeks. These assessments are expected to be completed by the end of April 2009. The 19 largest
banking
in excess
excessof
of$100
$100billion
billion as
as of
of December
December 31,
31, 2008,
2008,will
will be
included in
banking institutions,
institutions, those
those with
with assets
assets in
be included
in the
the
process.
process. According
Accordingto
toinformation
informationpublished
publishedby
bythe
theFederal
FederalReserve
Reserve Board,
Board,these
these institutions
institutions represent
represent
approximately
The limited
limited information
approximately two-thirds
two-thirds of
of the
the nation’s
nation’s bank
bank holding
holding company
company assets.
assets. The
information available
available about
about
the
stress
tests
has
been
published
through
7
the stress tests has been published through FAQs.
FAQs.7
The
program is
to address
addressongoing
ongoingpublic
public concern
concern that
that the
the nation’s
nation’s banking
banking system
cannot withstand
withstand the
The program
is designed
designed to
system cannot
the
current
economic
environment
or
any
further
weakening
of
the
economy.
Banking
regulators
will
test
the ability
ability
current economic environment or any further weakening of the economy. Banking regulators will test the
of
to withstand
withstand two
two-year
of banking
banking institutions’
institutions’balance
balancesheets
sheets to
two thresholds
thresholds of
of economic
economic decline
decline over
over aa projected
projected two-year
period;
more adverse
adverse scenario.
scenario. For
decline in
in
period; aa baseline
baseline scenario
scenario and
and aa more
For example,
example, the
the baseline
baseline scenario
scenario assumes
assumes aa decline
home
values of
of 14%
14% in
in 2009
2009 and
and 4%
4% in
in 2010
decline in
in home
home values
values of
of
home values
2010 and
and the
the more
more adverse
adverse scenario
scenario assumes
assumes aadecline
22%
7% in
in 2010.
at each
each institution
institution will
will include
22% in
in 2009
2009 and
and 7%
2010. Assessments
Assessments at
includemanagement’s
management’s estimates
estimates for
for revenue,
revenue,
risk
management
and
ability
to
raise
capital
in
the
future,
among
other
factors.
By
publishing
the
standards
for
risk management and ability to raise capital in the future, among other factors. By publishing the standards for
the
assessments
and
disclosing
the
results
of
the
CAP
investments,
Treasury
and
the
banking
regulators
seek
to
the assessments and disclosing the results of the CAP investments, Treasury and the banking regulators seek to
enhance
investor confidence
confidence in
in the
enhance investor
the banking
banking system.
system.

Test
resultswill
will identify
identify whether,
in each
each scenario,
scenario,the
theinstitution
institutionwould
wouldrequire
requireadditional
additionalcapital.
capital. Although
Although
Test results
whether, in
initial
would not
new capital
capital levels
levels for
for
initialdescriptions
descriptionsofofthe
theassessment
assessmentstated
stated that
thatthe
theassessment
assessment would
not create
create new
participating
institutions,
recent
releases
refer
to
a
“necessary
additional
buffer”
and
participation
by
participating institutions, recent releases refer to a “necessary additional buffer” and participation by any
any
institution
institution that
that “requires
“requires additional
additional capital.”
capital.” Although
Althoughthe
theFAQs
FAQsindicate
indicatethat
thatbank
bankholding
holdingcompanies
companies are
are
currently
to “hold
“hold capital
with the
currently expected
expected to
capital above
above minimum
minimum regulatory
regulatory capital
capital levels,
levels, commensurate
commensurate with
the level
level and
and
nature
risks to
to which
which they
they are
are exposed,”
exposed,”the
thepublished
publishedinformation
informationleaves
leaveslittle
littleroom
roomfor
fordoubt
doubtthat
thatthe
nature of
of the
the risks
the
major
major banking
banking institutions
institutionsare
are being
being held
held to
to aa higher
higher standard.
standard.
If
for additional
If aa need
need for
additional capital
capital is
is identified,
identified,the
theinstitution
institutionmust
mustenter
enterinto
intoaacommitment
commitmentto
toreceive
receive aa CAP
CAP
investment
within six
capital in
in lieu
lieu of
investment within
six months.
months. During
Duringthat
that six-month
six-month period,
period, the
the institution
institution can
can obtain
obtain private
private capital
of aa
Treasury
capital
investment.
Treasury capital investment.

TLGP’s
Program for
for Mandatory
Mandatory Convertible
Convertible Debt
TLGP’s Debt
Debt Guarantee
Guarantee Program
Debt
On
the FDIC
FDIC Board
Board approved
approved an
aninterim
interim final
final rule
TLGP to
FDIC
On February
February 27,
27, 2009
2009 the
rule to
to extend
extend the
the TLGP
to provide
provide an
an FDIC
guarantee
for mandatory
mandatoryconvertible
convertible debt.
debt. TLGP
TLGP currently
currently provides
participating entities
ability to
guarantee for
provides participating
entities the
the ability
to issue
issue
senior
unsecured debt
debtbacked
backedby
byan
anFDIC-guarantee.
FDIC-guarantee. Under
Under the
timely payment
of
senior unsecured
the program,
program, the
the FDIC
FDIC guarantees
guarantees timely
payment of
interest
and
principal,
backed
by
the
full
faith
and
credit
of
the
United
States.
Participation
in
the
program
was
interest and principal, backed by the full faith and credit of the United States. Participation in the program was
determined
asof
ofDecember
December5,5,2008
2008when
wheneligible
eligibleentities
entitiesnotified
notifiedthe
theFDIC
FDICof
oftheir
theirintent
intentto
toparticipate.
participate. In
determined as
In very
very
limited
cases
an
entity
could
become
an
eligible
entity
after
December
5,
2008,8
but
entities
eligible
as
of
8
limited cases an entity could become an eligible entity after December 5, 2008, but entities eligible as of
December
5, 2008
2008 that
that did
did not
December 5,
not elect
elect to
to participate
participate cannot
cannot do
do so
so now.
now.

7 The “FAQs - Supervisory Capital Assessment Program” is
7
The “FAQs – Supervisory Capital Assessment Program” is available at
available
at
http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20090225a1.pdf.
http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20090225a1.pdf.
8
8

Institutions
that did
did not
not fall
fall within
for
Institutions that
within the
the definition
definition of
of “eligible
“eligibleentities”
entities”under
underthe
the FDIC’s
FDIC’sTLGP
TLGPrules
rulesuntil
untilafter
afterDecember
December 5,
5, 2008,
2008, for
example,
becausethey
theywere
werechartered
charteredafter
afterthat
thatdate,
date,could
couldapply
applytotothe
theFDIC
FDICfor
for classification
classification as
as an
an“eligible
“eligible entity”
entity” under
example, because
under the
the TLGP.
TLGP.
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Mandatory
Mandatory Convertible
ConvertibleDebt—Defined
Debt—Defined
The
interim final
the definition
definition of
debt” to
to include
include “mandatory
“mandatory convertible
convertible debt.”
debt.”
The interim
final rule
ruleamends
amends the
of “senior
“senior unsecured
unsecured debt”
Mandatory
convertible
debt
is
defined
as
senior
unsecured
debt
that
is
required
by
its
terms
to
convert
into
Mandatory convertible debt is defined as senior unsecured debt that is required by its terms to convert into
common
on aa fixed
fixed and
specified date,
which must
on or
or before
30, 2012.
2012. The
common stock
stock of
of the
the issuer
issuer on
and specified
date, which
must be
be on
before June
June 30,
The debt
debt can
can
convert
or consolidation
consolidation
convert earlier
earlier ifif the
the issuer
issuer fails
fails to
to make
make aa timely
timely payment
payment under
under the
the instrument
instrument or
or upon
upon merger
merger or
where
the surviving
surviving institution
where the
institution is
is not
not the
the issuer.
issuer.

Issuance
Cap Unchanged
Unchanged
Issuance Cap
As
above, participating
participating entities
to issue
issue FDIC-guaranteed
FDIC-guaranteed debt
debt up
up to
cap. The
As noted
noted above,
entities are
are able
able to
to an
an issuance
issuance cap.
The
amendments
do
not
increase
the
cap
or
change
its
calculation.
Although
mandatory
convertible
is now
now
amendments do not increase the cap or change its calculation. Although mandatory convertible debt
debt is
included
included within
withinthe
thedefinition
definitionofofsenior
seniorunsecured
unsecureddebt,
debt,the
thecalculation
calculationofofthe
theissuance
issuancecap
caphas
hasbeen
been amended
amended to
to
specifically
convertible debt
in the
calculation.
specifically exclude
exclude any
any outstanding
outstanding mandatory
mandatory convertible
debt in
the calculation.
Additionally,
may have
have issued
issued FDIC-guaranteed
FDIC-guaranteed debt
debt up
Additionally,given
giventhe
thesuccess
successof
ofthe
thedebt
debtguarantee
guarantee program,
program, issuers
issuers may
up
to
their
issuance
cap,
leaving
them
unable
to
utilize
the
new
features
of
the
program.
Even
those
issuers
with
to their issuance cap, leaving them unable to utilize the new features of the program. Even those issuers with
available
capacitywill
will need
to consider
consider carefully
carefully the
the benefits
benefits and
and limitations
limitations of
available issuance
issuance capacity
need to
of the
the new
new program.
program.

Approval
Approval Required
Required
FDIC
guaranteedmandatory
mandatory convertible
convertible debt
debt under
under the
the program.
program. Depending
FDIC approval
approval is
is required
required to
to issue
issue guaranteed
Depending on
on the
the
structure
of the
proposed mandatory
mandatory convertible
convertible debt,
debt, additional
additional bank
bank regulatory
regulatory applications
applications and
and notices
notices will
will be
structure of
the proposed
be
necessary9
andthe
theapplication
applicationtotothe
theFDIC
FDICmust
mustinclude
includeaaconfirmation
confirmation that
that the
the participating
participating entity
entity has
made all
all
necessary9 and
has made
applications
and notices
notices required
required under
underthe
theBank
BankHolding
Holding Company
Company Act,
Act, Home
Home Owners’
Owners’ Loan
Loan Act,
in
applications and
Act, Change
Change in
Bank
Control
Act
and
with
the
primary
federal
banking
regulator.
Applications
to
issue
guaranteed
mandatory
Bank Control Act and with the primary federal banking regulator. Applications to issue guaranteed mandatory
convertible
received by
by the
FDIC no
convertible debt
debt must
must be
be received
the FDIC
no later
later than
than June
June 30,
30, 2009.
2009.

Disclosure
Disclosure and
and Fees
Fees
Provisions
program rules
rules requiring
requiring disclosure
amended to
to include
include specific
specific
Provisions of
of the
the debt
debt guarantee
guarantee program
disclosure have
have been
been amended
disclosure
language for
for guaranteed
guaranteed mandatory
mandatoryconvertible
convertible debt:
debt: The
disclosure language
The expiration
expiration date
date of
of the
the FDIC’s
FDIC’sguarantee
guarantee is
is
the
earlier of
for the
of mandatory
mandatory
the earlier
of the
the mandatory
mandatory conversion
conversion date
date or
or June
June 30,
30, 2012.
2012. The
Theassessment
assessment for
the guarantee
guarantee of
convertible
convertible debt
debt will
willbe
becalculated
calculatedbased
based on
on the
the number
number of
of days
days until
until conversion:
conversion: 180
180days
daysor
orless
lesshas
has aa 50
50 bp
bp
assessment,
181-364
days
has
a
75
bp
assessment
and
365
days
or
greater
has
a
100
bp
assessment, 181-364 days has a 75 bp assessment and 365 days or greater has a 100 bp assessment.
assessment.

Comment
Period
Comment Period
The
interim final
Register. Given
The interim
final rule
rule will
willbe
besubject
subjectto
toaa 15
15 day
day comment
comment period
period after
after publication
publication in
in the
the Federal
Federal Register.
Given
the
application deadline
deadline of
of June
June30,
30,2009,
2009,there
therewill
will be
beaalimited
limited amount
amountof
of time
time after
after publication
publication of
of aa final
final rule
the application
rule
for
for participating
participatingentities
entitiesto
toevaluate
evaluate the
the benefits
benefits of
of the
the new
new TLGP
TLGP features.
features.

Other
Other Considerations
Considerations
Although
FDIC extended
the TLGP
TLGP to
toprovide
provide participating
participating entities
entities assistance
inobtaining
obtaining funding
funding from
from
Although the
the FDIC
extended the
assistance in
investors
with
longer
time
horizons
than
June
30,
2012,
the
issuance
of
mandatory
convertible
debt
may
investors with longer time horizons than June 30, 2012, the issuance of mandatory convertible debt may pose
pose
other
issuesfor
for institutions.
institutions. The
mandatory convertible
convertible debt
debt will
will not
until
other issues
The FDIC-guaranteed
FDIC-guaranteed mandatory
not provide
provide Tier
Tier 1
1 capital
capital until
Additionally,
Additionally,grandfathered
grandfatheredsavings
savings and
and loan
loan holding
holdingcompanies
companies engaging
engaging in
in certain
certain non-financial
non-financial activities
activitiescould
couldrequest
request classification
classificationas
as an
an
“eligible
“eligible entity”
entity” by
by the
the FDIC.
FDIC.
9
9 For
conversion
of the
mandatory
convertible
debt
into common
willa holder
result owning
in a holder
10%bank’s
of a
For example,
example, ififconversion
of the
mandatory
convertible
debt into
common
stock willstock
result in
10% owning
of a national
national
bank’s
outstanding
voting common
in Bank
Bank Control
Control
outstanding
voting
common stock,
stock, prior
prior notice
notice to
to the
the Office
Officeof
ofthe
theComptroller
Comptrollerofofthe
theCurrency
Currencyisisrequired
requiredunder
under the
the Change
Change in
Act.
Act.
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conversion
into common
stock. Institutions
funding
conversion into
common stock.
Institutionswill
willneed
needtotoevaluate
evaluatetheir
theiranticipated
anticipatedcapital
capitalneeds,
needs, debt
debt funding
plans
as
well
as
the
accounting
treatment
for
a
convertible
instrument.
An
institution
also
should
consider
plans as well as the accounting treatment for a convertible instrument. An institution also should consider the
the
potential
with the
issuanceof
ofaamandatory
mandatoryconvertible
convertibledebt
debtsecurity.
security. If
If an
an institution
institution
potential dilutive
dilutive effect
effect associated
associated with
the issuance
anticipates
issuing aa mandatory
mandatory convertible
convertible debt
security, and
it is
anticipates issuing
debt security,
and it
is aa participant
participant in
in the
the CaPP,
CaPP, itit may
may be
be subject
subject to
to
certain
certain limitations
limitationson
on“repurchase”
“repurchase”transactions,
transactions, which,
which,under
underordinary
ordinarycircumstances
circumstancesmight
mighthave
havebeen
been used
used to
to
offset
offset potential
potential dilution.
dilution. An
Aninstitution
institutionalso
alsoshould
shouldconsider
considerwhether,
whether,from
fromaacapital
capitalstructure
structureperspective,
perspective, the
the
issuance
of
a
mandatory
convertible
debt
security
will
be
helpful.
For
example,
it
is
not
clear
how
issuance of a mandatory convertible debt security will be helpful. For example, it is not clear howrating
ratingagencies
agencies
will
mandatory convertible
convertible debt
debt security.
security. An
effect
willview
viewthe
theissuance
issuance of
of aa mandatory
An institution
institutionalso
also may
may wish
wish to
to consider
consider the
the effect
of
an
issuance
on
tangible
common
equity
and
other
similar
ratios.
of an issuance on tangible common equity and other similar ratios.
Institutions
differentiating TLGP
Institutions may
may also
also want
want to
to consider
consider aa beneficial
beneficial feature
feature differentiating
TLGP from
fromthe
the Treasury
Treasury programs—the
programs—the
TLGP
doesnot
not require
require compliance
compliance with
with the
and corporate
corporate governance
governancerestrictions
TLGP does
the executive
executive compensation
compensation and
restrictions
discussed
above.
discussed above.

Conclusion
Conclusion
Permitting
for mandatory
Permitting institutions
institutionsto
toexchange
exchange their
their existing
existingCapital
CapitalPurchase
Purchase Program
Program Treasury
Treasury investments
investments for
mandatory
convertible
preferred shares
sharesmay
mayfurther
furtherstrengthen
strengthencapital
capitalpositions.
positions. Historically,
Historically, financial
convertible preferred
financial institutions
institutions have
have
relied
issuing mandatorily
mandatorily convertible
for capital
relied on
on issuing
convertible debt
debt securities
securities for
capital raising
raising purposes.
purposes. In
In 2006
2006 and
and 2007,
2007, quite
quite aa
number
of financial
to institutional
institutional investors
number of
financial institutions
institutionsissued
issued mandatory
mandatory converts
converts in
in private
private placements
placements to
investors and
and
sovereign
wealth funds
funds and
and offered
offered mandatory
mandatory converts
converts in
in public
public offerings.
sovereign wealth
offerings. Rating
Ratingagencies
agencies typically
typically have
have looked
looked
favorably
converts for
for purposes
purposesof
ofallocating
allocating “equity
“equity credit.”
credit.” From
favorably on
on mandatory
mandatory converts
Fromaa regulatory
regulatory capital
capital perspective,
perspective,
mandatorily
exchangeable
securities,
such
as
the
CAP
mandatory
convertible
preferred
qualify
for Tier
mandatorily exchangeable securities, such as the CAP mandatory convertible preferred qualify for
Tier 11 capital.
capital.
Statements
that the
theFDIC-guaranteed
FDIC-guaranteedmandatory
mandatoryconvertible
convertibledebt
debtwill
will not
not qualify
qualify for
Statements that
for Tier
Tier 11 capital
capital treatment
treatment
prior
is likely
likely to
to financial
financial institutions.
prior to
to conversion
conversion is
to significantly
significantly diminish
diminish its
its appeal
appeal to
institutions.

There
are aa number
numberof
of matters
mattersthat
thatissuers
issuersshould
shouldconsider.
consider.In
In the
theintervening
intervening time
time (since
(since 2006/2007),
2006/2007), the
There are
the
accounting
guidance
for
convertible
securities
has
been
revised,
which
bears
close
review.
Issuers
also may
may wish
wish
accounting guidance for convertible securities has been revised, which bears close review. Issuers also
to
consider
related
transactions
that
will
minimize
the
dilutive
effect
associated
with
the
issuance
of
mandatorily
to consider related transactions that will minimize the dilutive effect associated with the issuance of mandatorily
convertible
the choices
choices may
may be
belimited
limited in
in light
light of
convertible instruments;
instruments; however,
however, the
of other
other government
government program
program restrictions.
restrictions.
Market
analysts and
and rating
rating agencies
agencies have
havebeen
beenparticularly
particularly focused
focused on
on the
the “tangible
“tangible
Market commentators,
commentators, research
research analysts
common
equity” position
position of
of our
our financial
financial institutions.
common equity”
institutions. Traditionally,
Traditionally,mandatory
mandatoryconvertible
convertibleinstruments
instruments have
have
been
seenas
asboosting
boostingtangible
tangiblecommon
commonequity.
equity. The
The instrument
instrument currently
currently available
under the
the TLGP’s
TLGP’s
been seen
available for
for issuance
issuance under
debt
guarantee program,
program, however,
however, would
would have
have an
anadverse
adverseimpact
impacton
ontangible
tangiblecommon
commonequity.
equity. On
debt guarantee
On the
the other
other hand,
hand,
the
CAP terms
terms as
asoutlined
outlined by
by Treasury
Treasuryare
aresimilar
similar to
to the
the terms
terms of
of mandatory
mandatory convertible
convertible instruments
the CAP
instruments that
that have
have
previously
beenoffered
offeredby
byfinancial
financial institutions
institutions with
with beneficial
equity.
previously been
beneficial impact
impact to
to tangible
tangible common
common equity.

Financial
Financial institutions
institutions will
willbe
beconsidering
consideringcarefully
carefullythe
theexecutive
executivecompensation
compensationand
andcorporate
corporate governance
governance
limitations
well as
which program
best opportunity
opportunity to
limitationsunder
under the
the various
various government
government programs
programs as
as well
as which
program provides
provides the
the best
to
transition
investment to
to fully
fully private
transition from
from government
government investment
private ownership.
ownership.
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Because
of the
thegenerality
generality of
of this
this update,
update,the
theinformation
information provided
provided herein
herein may
may not
not be
be applicable
applicable in
in all
all situations
Because of
situations and
and should
should
not
be
acted
upon
without
specific
legal
advice
based
on
particular
situations.
not be acted upon without specific legal advice based on particular situations.
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