




















































































































































































































can increase safety. 

3. The bawdy-house provisions can place prostitutes in danger by preventing them 
from working in-call in a regular indoor location and gaining the safety benefits 
of proximity to others, security staff, closed-circuit television and other 
monitoring. 

4. The living on the avails of prostitution provision can make prostitutes more 
susceptible to violence by preventing them from legally hiring bodyguards or 
drivers while working. Without these supports, prostitutes may proceed to 
unknown locations and be left alone with clients who have the benefit of complete 
anonymity with no one nearby to hear and interrupt a violent act, and no one but 
the prostitute able to identify the aggressor. 

5. The communicating provision can increase the vulnerability of street prostitutes 
by forcing them to forego screening customers at an early and crucial stage of the 
transaction. 

[422] The effect of the impugned provisions is to force prostitutes to choose between their 
liberty interest and their own personal security. The provisions place prostitutes at greater risk of 
experiencing violence. These risks represent a severe deprivation of the applicants' right to 
security ofthe person. 

[423] In my view, the effects of the laws are disproportionate to the identified state interests. 
But what considerations lead to a finding that the effects of a law are so extreme as to be per se 
disproportionate to its objective? 

[424] In R. v. Dyck (2008), 90 O.R. (3d) 409, 2008 ONCA 309, Blair, J.A., writing for the 
court, found that the Ontario Sex Offender Registry, which required designated offenders to 
register with the police by attending a police station at designated times in violation of their 
liberty rights, was not grossly disproportionate to its objective of community protection. In so 
finding, Blair J.A. noted that the law only modestly infringed upon the right in question, did not 
restrict the appellant's freedom to make independent choices, and did not prevent the appellant 
from engaging in a range of lawful activities. 

[425] In Cochrane v. Ontario (Attorney General), supra, Sharpe J.A., writing for the court, 
considered whether Ontario's law banning pit bull dogs, which provided for imprisomnent on 
violation, deprived the applicant of liberty in a manner grossly disproportionate to its objective 
of safeguarding the public from dog attacks. In finding that the law was in accordance with the 
principles of fundamental justice, Sharpe J .A. held that the Charter violation was neither grave 
nor severe and that the impainnent of the right in question was not significant. 

[426] The circumstances in the case before me are significantly different from those in Dyck, 
supra and Cochrane, supra. The impugned provisions constrain the independent choices of 
prostitutes in relation to their personal safety. Each of the provisions represents a violation of the 
their right to security of the person that is serious and far-reaching. Furthennore, in looking at 
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each of the specific provisions, I find the effects of the laws are grossly disproportionate to their 
legislative purposes. . 

1) Is s. 210 - Bawdy-House - Grossly Disproportionate? 

[427] The evidence demonstrates that complaints about nuisance arising from indoor 
prostitution establishments are rare. The nuisance targeted includes neighbourhood disruption, 

. and interference with public health and safety. These objectives are to be balanced against the 
fact that the provision prevents prostitutes from gaining the safety benefits of proximity to 
others, familiarity with surroundings, security staff, closed-circuit television and other such 
monitoring that a permanent indoor location can facilitate. 

[428] The considerations in Dyck, supra and Cochrane, supra that justified upholding the 
impugned provisions are absent in the case before me with respect to the effects of the bawdy­
house provisions. The provisions drastically infringe upon the applicants' right to security of the 
person by placing them at a high risk of experiencing violence when practising prostitution 
outdoors. Specifically, the laws restrict the applicants' ability to make choices capable of 
reducing the risk of harm to their well-being under threat of penal sanction. I am of the view that 
the effects of the bawdy-house provisions on the applicants are grossly disproportionate to their 
purpose. 

2) Is s. 212(1)(0 - Living on the Avails - Grossly Disproportionate? 

[429] The living on the avails provision targets the exploitation of prostitutes and prohibiting 
others from gaining financially from prostitution. This objective is to be balanced against my 
conclusion that, by preventing prostitutes from legally hiring bodyguards, drivers, or other 
security staff, the provision places prostitutes at greater risk ofharm and may make it more likely 
that a prostitute will be exploited. 

[430] The circumstances considered in Dyck, supra and Cochrane, supra that justified 
upholding the impugned provisions are different from those described in the evidence on the 
effects of the living on the avails provision. The effect of this provision is to prevent prostitutes 
from lawfully hiring individuals who may be able to protect them from harm. Prostitutes may in 
turn be forced to rely upon individuals who are willing to face criminal sanctions, and may be 
more likely to be exploited as a result. The net effect is to make it more likely that a prostitute 
will be harmed by a client, or in an effort to avoid this, exploited by a pimp. 

[431] The provision represents a severe violation of the applicants' Charter rights by 
threatening their security of the person. The law presents them with a perverse choice: the 
applicants can safeguard their security, but only at the expense of another's liberty. In my view, 
the living on the avails of prostitution provision is, in effect, grossly disproportionate to its 
objective. 

3) Is s. 213(J)(c) - Communicating for the Pumose of Prostitution -
Grossly Disproportionate? 
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[432] The nuisance targeted by the communicating provision includes noise, street congestion, 
and the possibility that the practice of prostitution will interfere with those nearby. These 
objectives are to be balanced against the fact that the provision forces prostitutes to forego 
screening clients which I found to be an essential tool to enhance their safety. 

[433] In PHS Community Services Society, Rowles J.A. for the majority, held that: 

The effect of the application of the [Controlled Drugs and Substances Act, S.C. 
1996, c. 19] provisions to Insite would deny persons with a very serious and 
chronic illness access to necessary health care and would come without any 
ameliorating benefit to those persons or to society at large. Indeed, application of 
those provisions to Insite would have the effect of putting the larger society at risk 
on matters of public health with its attendant human and economic cost. 

[434] Similarly, in this case, one effect of the communicating provision (as well as the bawdy­
house provisions) is to endanger prostitutes while providing little benefit to communities. In 
fact, by putting prostitutes at greater risk of violence, these sections have the effect of putting the 
larger society at risk on matters of public health and safety. The harm suffered by prostitutes 
carries with it a great cost to families, law enforcement, and communities and impacts upon the 
well-being of the larger society. In my view, the effects of the communicating provision are 
grossly disproportionate to the goal of combating social nuisance. 

c. Conclusion: Gross Disproportionality 

[435] In light of all of these considerations, I am of the view that the effects of each of these 
provisions are per se disproportionate to their legislative objective. The overall effect of the 
impugned provisions is to force prostitutes to choose between their liberty interest and their 
personal security. 

[436] Accordingly, I conclude that the impugned provisions are grossly disproportionate to 
their legislative objectives and are not in accordance with the principles of fundamental justice. 

[437] It seems to me that there is some confusion in the jurisprudence regarding the relationship 
between the principle of overbreadth and that of gross disproportionality. I am of the view that 
they represent two distinct, yet closely related principles of fundamental justice. If I am wrong, 
and gross disproportionality is the standard against which allegations of overbreadth are to be 
measured, my conclusions are the same. 

(D) Do the Impugned Provisions Promote Non-Compliance with the Law? 

[438] The rule of law principle of fundamental justice, articulated by the Ontario Court of 
Appeal in Hitzig v. Canada, supra, holds that the state has an obligation to obey its own laws, 
and must promote compliance with the law. 

[439] In that I have found that the impugned provisions are not in accordance with the 
principles of fundamental justice, it is not necessary for me to consider whether the impugned 
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provisions also offend this principle. Moreover, I am of the view that this principle is not 
applicable to this case: see British Columbia v. Imperial Tobacco Canada lJd., [2005] 2 S.C.R. 
473,2005 SCC 49 where the Supreme Court held at paras. 58 and 59: 

This Court has described the rule of law as embracing three principles. The first 
recognizes that "the law is supreme over officials of the government as well as 
private individuals, and thereby preclusive of the influence of arbitrary power" .... 
The second "requires the creation and maintenance of an actual order of positive 
laws which preserves and embodies the more general principle of normative 
order".... The third requires that "the relationship between the state and the 
individual ... be regulated by law" .... 

So understood, it is difficult to conceive of how the rule of law could be used as a 
basis for invalidating legislation such as the Act based on its content. That is 
because none of the principles that the rule of law embraces speak directly to the 
terms of legislation. The first principle requires that legislation be applied to all 
those, including government officials, to whom it, by its terms, applies. The 
second principle means that legislation must exist. And the third principle, which 
overlaps somewhat with the first and second, requires that state officials' actions 
be legally founded. [Citations omitted.] 

4. Are any of the Section 7 Violations Salvageable by Section I? 

[440] The Supreme Court has stated that s. 7 violations are rarely salvageable by s. 1 of the 
Charter: R. v. D.B., [2008] 2 S.CR 3, 2008 SCC 25 at para. 89, per Abella J. for the majority. In 
Re B.C. Motor Vehicle Act, at p. 518, Lamer J. observed that "[s]ection 1 may, for reasons of 
administrative expediency, successfully come to the rescue of an otherwise violation of s. 7, but 
only in cases arising out of exceptional conditions, such as natural disasters, the outbreak of war, 
epidemics, and the like." Wilson J., who concurred in the judgment, wrote at p. 531: "I cannot 
think that the guaranteed right in s. 7 which is to be subject only to limits which are reasonable 
and justifiable in a free and democratic society can be taken away by the violation of a principle 
considered fundamental to our justice system" (emphasis in original). 

[441] In the case at bar, where I have found all the impugned provisions to be grossly 
disproportionate, and some to be arbitrary and overbroad, it is not possible to say that the 
provisions are proportionate or minimally impair the applicants' rights to liberty and security of 
the person. I, therefore, find that none of the impugned provisions are saved by s. I. 

XI. SECTION 2(b) OF THE CHARTER 

[442] I tum now to a consideration of whether the communicating provision can continue to be 
upheld as a reasonable limit on freedom of expression as guaranteed by s. 2(b) of the Charter. 
Section 2(b) states: 

2. Everyone has the following fundamental freedoms: 
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(b) freedom of thought, belief, opinion and expression, including 
freedom of the press and other media of communication; 

[443] In 1990, a majority of the Supreme Court of Canada upheld the communicating provision 
as a reasonable limit on freedom of expression. For the reasons outlined above, I am of the view 
that the evidence before me requires that this issue be reconsidered. 

1. Is there a Violation of Section 2Cb) of the Charter? 

[444] In 1990, the Supreme Court unanimously found the communicating provision to be a 
primafacie infringement of s. 2(b) of the Charter. None of the parties to this proceeding made 
submissions to the contrary. I see no reason to revisit this finding. 

XII. SECTION 1 OF THE CHARTER 

[445] Section 1 of the Charter states as follows: 

1. The Canadian Charter of Rights and Freedoms guarantees the rights and 
freedoms set out in it subject only to such reasonable limits prescribed by law 
as can be demonstrably justified in a free and democratic society. 

[446] Following the analytical framework set out in R. v.Oakes, [1986] 1 S.C.R. 103, and 
expanded upon in Dagenais, supra, the Crown bears the burden at this stage to demonstrate that: 
(1) the legislative objective serves a pressing and substantial purpose that is sufficiently 
important to warrant restricting expression, and that (2) the measures chosen to achieve this 
objective are in their effect proportionate to the importance of the underlying legislative purpose; 

[447] As discussed earlier, Parliament's objective when prohibiting communication for the 
purpose of prostitution was to remove such communications from public view, thereby 
preventing the various forms of social nuisance associated with such activities. 

1. Does s. 213Cl)(c) - Communicating for the Purposes of Prostitution - Serve a 
Pressing and Substantial Purpose? 

[448] In the Prostitution Reference, Dickson C.J. found that the communication provision had a 
pressing and substantial objective. At p. 1135, he wrote: 

The Criminal Code provision subject to attack in these proceedings clearly 
responds to the concems of home-owners, businesses, and the residents of urban 
neighbourhoods. Public solicitation for the purposes of prostitution is closely 
associated with street congestion and noise, oral harassment of non-participants 
and general detrimental effects on passers-by or bystanders, especially children. 
In my opinion, the eradication of the nuisance-related problems caused by street 
solicitation is a pressing and substantial concern. I find, therefore, that sending the 
message that street solicitation for the purposes of prostitution is not to be 
tolerated constitutes a valid legislative aim. 
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The evidence presented in this case affirms the connection between the concentration of street 
prostitution and this mix of associated ills. I have no difficulty in finding that combating social 
nuisance is a valid legislative purpose of pressing and substantial concern. 

2. Is s. 213(l)(c) - Communicating for the Purposes of Prostitution - in Effect 
Proportionate to its Objective? 

[449] To determine whether the communicating provision's impairment of s. 2(b) is 
proportionate to its objective, I must consider: (1) whether the law is rationally connected to its 
legislative objective, (2) whether the means chosen to achieve the objective impair the right as 
little as possible, and (3) whether the deleterious effects of the law are outweighed by the 
importance of the objective and its salutary effects: Oakes, supra and Dagenais, supra. 

[450] In undertaking this analysis, I am mindful of a governing consideration that reasonable 
limits on rights and freedoms are to be assessed in context: see Edmonton Journal v. Alberta 
(Attorney General), [1989] 2 S.C.R. 1326; Dagenais, supra; R. v. Lucas, [1998J 1 S.C.R.439. 
While neither the law under consideration nor the legal test for overriding fundamental freedoms 
has changed since 1990, the context in which this analysis occurs has. 

(A) What is the Nature of the Expression Prohibited by s. 213(l)(c)­

Communicating for the Purposes of Prostitution? 

[451] In R. v. Keegstra, [1990] 3 S.C.R. 697, Dickson C.J. described the value of free 
expression as follows at pp. 726-28: 

That the freedom to express oneself openly and fully is of crucial importance in a 
free and democratic society was recognized by Canadian courts prior to the 
enactment of the Charter. The treatment of freedom of expression by this Court 
in both division of powers and other cases was examined in Dolphin Delivery 
Ltd., supra, at pp. 583-88, and it was noted that well before the advent of the 
Charter -- before even the Canadian Bill of Rights was passed by Parliament in 
1960, S.C. 1960, c. 44 -- freedom of expression was seen as an essential value of 
Canadian parliamentary democracy. This freedom was thus protected by the 
Canadian judiciary to the extent possible before its entrenchment in the Charter, 
and occasionally even appeared to take on the guise of a constitutionally protected 
freedom (see, e.g., Reference re Alberta Statutes, [1938] S.C.R. 100, per Duff 
C.l, at pp. 132-33; and Switzman v. Elbling, [1957] S.C.R. 285, per Abbott 1, at 
p.326) . 

... the reach of s. 2(b) is potentially very wide, expression being deserving of 
constitutional protection if "it serves individual and societal values in a free and 
democratic society". In subsequent cases, the Court has not lost sight of this 
broad view of the values underlying the freedom of expression, though the 
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majority decision in Irwin Toy perhaps goes further towards stressing as primary 
the "democratic commitment" said to delineate the protected sphere of liberty (p. 
971). Moreover, the Court has attempted to articulate more precisely some of the 
convictions fueling the freedom of expression, these being summarized in Irwin 
Toy (at p. 976) as follows: (1) seeking and attaining truth is an inherently good 
activity; (2) participation in social and political decision-making is to be fostered 
and encouraged; and (3) diversity in forms of individual self-fulfillment and 
human flourishing ought to be cultivated in a tolerant and welcoming 
environment for the sake of both those who convey a meaning and those to whom 
meaning is conveyed. 

[452] While the focus of protecting free expression has often been on preserving the underlying 
conditions necessary to maintain an open and functioning democracy, the Supreme Court has, at 
times, recognized other reasons for protecting expressive freedom. In Little Sisters Book and Art 
Emporium v. Canada (Minister of Justice), [2000] 2 S.C.R. 1120, 2000 SCC 69, Binnie 1., for 
the majority, wrote at p. 1197 that "[fJreedom of expression is central to our identity as 
individuals and to our collective well-being as a society." 

[453] In Edmonton Journal, supra, Wilson 1., in concurring reasons, emphasized the 
importance of considering limits upon free expression in light of the particular factual context of 
the case at pp. 1355-56: 

... [A] particular right or freedom may have a different value depending on the 
context. It may be, for example, that freedom of expression has greater value in a 
political context than it does in the context of disclosure of the details of a 
matrimonial dispute. The contextual approach attempts to bring into sharp relief 
the aspect of the right or freedom which is truly at stake in the case as well as the 
relevant aspects of any values in competition with it. It seems to be more 
sensitive to the reality of the dilemma posed by the particular facts and therefore 
more conducive to finding a fair and just compromise between the two competing 
values under s. 1. 

[454] Chief Justice Dickson in Keegstra, supra, followed the approach of Wilson J. in 
Edmonton Journal, and went on to describe a scale of importance of expressive content at pp. 
760-62: 

While we must guard carefully against judging expression according to its 
popularity, it is equally destructive of free expression values, as well as the other 
values which underlie a free and democratic society, to treat all expression as 
equally crucial to those principles at the core of s. 2(b). 

Applying the Royal College approach to the context of this appeal is a key aspect 
of the s. 1 analysis. One must ask whether the expression prohibited by s. 319(2) 
is tenuously connected to the values underlying s. 2(b) so as to make the 
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restriction "easier to justify than other infringements." In this regard, let me begin 
by saying that, in my opinion, there can be no real disagreement about the subject 
matter of the messages and teachings communicated by the respondent, Mr. 
Keegstra: it is deeply offensive, hurtful and damaging to target group members, 
misleading to his listeners, and antithetical to the furtherance of tolerance and 
understanding in society. Furthermore, as will be clear when I come to discuss in 
detail the interpretation of s. 319(2), there is no doubt that all expression fitting 
within the terms of the offence can be similarly described. To say merely that 
expression is offensive and disturbing, however, fails to address satisfactorily the 
question of whether, and to what extent, the expressive activity prohibited by s. 
319(2) promotes the values underlying the freedom of expression. 

[455] Chief Justice Dickson then went on to consider the values underlying freedom of 
expression that were identified in Ford v. Quebec (Attorney General), [1988] 2 S.C.R. 712 and 
Irwin Toy Ltd v. Quebec (Attorney General), [1989] 1 S.C.R. 927: the need to ensure that truth 
and the common good are attained through the bettennent of the political and social milieu, the 
need to ensure individuals are able to develop and maintain autonomy by crafting and expressing 
ideas, and the importance of open participation in the political process which is in turn supported 
by the associated tenet that "all persons are equally deserving of respect and dignity." 

[456] When applying this scale of importance to hate speech, Dickson C.l. concluded at pp. 
766-67 of Keegstra: 

As I have said already i I am of the opinion that hate propaganda contributes little 
to the aspirations of Canadians or Canada in either the quest for truth, the 
promotion of individual self-development or the protection and fostering of a 
vibrant democracy where the participation of all individuals is accepted and 
encouraged. While I cannot. conclude that hate propaganda deserves only 
marginal protection under the s. 1 analysis, I can take cognizance of the fact that 
limitations upon hate propaganda are directed at a special category of expression 
which strays some distance from the spirit of s. 2(b), and hence conclude that 
"restrictions on expression of this kind might be easier to justifY than other 
infringements of s. 2(b)" (Royal College, supra, at p. 247). 

As a final point, it should be stressed that in discussing the relationship between 
hate propaganda and freedom of expression values I do not wish to be taken as 
advocating an inflexible "levels of scrutiny" categorization of expressive activity. 
The contextual approach necessitates an open discussion of the manner in which 
s. 2(b) values are engaged in the circumstances of an appeal. To become 
transfixed with categorization schemes risks losing the advantage associated with 
this sensitive examination of free expression principles, and I would be loath to 
sanction such a result. 

[457] In the Prostitution Reforence, Dickson C.l. employed the same approach at p. 1136: 
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... expressive activity, as with any infringed Charter right, should also be analysed 
in the particular context of the case. Here, the activity to which the impugned 
legislation is directed is expression with an economic purpose. It can hardly be 
said that communications regarding an economic !ransaction of sex for money lie 
at, or even near, the core of the guarantee of freedom of expression. 

[458] The evidence presented in this application goes well beyond conceptualizing street 
prostitution as a simple exercise of economic liberty. Evidence commissioned and generated by 
the Canadian government over the last two decades has repeatedly found that individuals 
engaging in street prostitution are, with some exceptions, marginalized people who are at a high 
risk of being victims of violent crime. Much of this evidence was not before the Supreme Court 
in 1990. 

[459] In my view, the Supreme Court's s. 1 analysis in the Prostitution Reference flows 
naturally from placing communication for the purposes of prostitution at the periphery of 
constitutionally protected expression. 

[460] I accept the applicants' evidence that the communicating law and its threat of penal 
sanction leads street prostitutes to forego proper screening of customers, compelling them 
instead into making hasty decisions which compromise their personal safety. 

[461] Communication for the purpose of engaging in prostitution by necessity includes 
communications that serve to screen customers for safety purposes, as these communications are 
ultimately in furtherance of the eventual transaction. The language of the section is broad 
enough to capture these safety-driven communications. A conversation aimed at detecting 
whether or not a potential customer is belligerent, armed, or intoxicated, even one about 
something as banal as the weather, is a communication that is ultimately directed at safely 
exchanging sexual services for payment. 

[462J In Keegstra, Dickson C.J. placed political speech at the core of the fundamental 
expression the Charter guarantee protects. Speech protecting individual autonomy, and an 
underlying respect for human dignity were also said to be at the core of constitutionally protected 
expression. In my view, speech meant to safeguard the physical and psychological integrity of 
individuals is also at the core of the constitutional guarantee. Weighing the prohibition on 
communication for the purpose of prostitution against the core values underlying free expression, 
including seeking the common good, protecting individual autonomy, political participation and 
the associated tenet that all people deserve respect and dignity, I find that the applicants' need to 
safeguard their own bodily integrity through communication with customers lies at or near the 
core of expression s. 2( b) of the Charter seeks to protect. 

[463] Where the state is preventing communication that may reduce the risk of harm, the 
burden on the Crown to present justification for that prohibition is necessarily high. The state 
cannot limit protected rights involving core Charter values except where the state can provide 
compelling, evidence-based justifications for those limits. As Dickson C.J. stated in Oakes at p. 
136: 
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The Court must be guided by the values and principles essential to a free and 
democratic society which I believe embody, to name but a few, respect for the 
inherent dignity of the human person, commitment to social justice and equality, 
accommodation of a wide variety of beliefs, respect for cultural and group 
identity, and faith in social and political institutions which enhance the 
participation of individuals and groups in society. The underlying values and 
principles of a free and democratic society are the genesis of the rights and 
freedoms guaranteed by the Charter and the ultimate standard against which a 
limit on a right or freedom must be shown, despite its effect, to be reasonable and 
demonstrably justified. 

(B) Is s. 213(1)(c) - Communicating for the Purposes of Prostitution - Rationally 
Connected to its Objective? 

[464] The question to be answered at this stage of the proportionality analysis is whether the 
communicating provision is rationally connected to the social nuisance it is aimed at curtailing. 
In Oakes, the Court described this branch of the test, at p. 139: 

First, the measures adopted must be carefully designed to achieve the objective in 
question. They must not be arbitrary, unfair or based on irrational considerations. 
In short, they must be rationally connected to the objective. 

[465] The applicants argue that the communicating provision is not a reasonable limit on free 
expression because it is arbitrary, irrational, and unfair. This argument is predicated upon the 
assertion that the communicating provision is fundamentally ineffective and cannot meet its 
objectives. 

[466] In a small number of cases, arguments have been made that a law is not rationally 
connected to its objective because it is fundamentally ineffective. These arguments have not 
been successful: see Reftrence Re: Firearms Act (Can.), [2000] I S.C.R. 783. In Malmo-Levine, 
at p. 657 the majority rejected the notion that the prohibition against marijuana possession was 
not a reasonable limit due to the law's ineffectiveness as a deterrent. 

[467] The respondent suggests that what the applicants describe as inefficacy is simply 
widespread non-compliance with the law. I do not accept that all ineffective laws will be 
ineffective as a result of non-compliance. However, in the circumstances of this case, I am of the 
view that questions about the efficacy of this law are best considered in the final stage of the 
proportionality analysis. In the text of Professor Kent Roach and Justice Robert J. Sharpe, The 
Charter of Rights and Freedoms (Toronto: Irwin Law, 2009), the authors write at p. 74: 

Courts should be cautious about demanding an unrealistically high level of proof 
or requiring that the government demonstrate success or effectiveness in pursuing 
its objective at [the rational connection] stage of section I analysis. The 
effectiveness of the government's measure can be evaluated at a later stage in 
section I analysis when the court assesses the overall balance of the harms and 
benefits of the impugued measure. 
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[468] In the Prostitution Reference, Wilson 1., cited with approval by the majority on this point, 
found that the communicating provision was rationally connected to its objective at p. 1212: 

The next question under Oakes is whether s. 195.1 (J)(c) is rationally connected to 
the prevention of the nuisance. I believe it is. The logical way to prevent the 
public display of the sale of sex and any harmful consequences that flow from it is 
through the twofold step of prohibiting the prostitute from soliciting prospective 
customers in places open to public view and prohibiting the customer from 
propositioning the prostitute likewise in places open to public view. 

I conclude that the communicating provision is rationally connected to its purpose. 

(C) Does s. 2I3(1)(c) - Communicating for the Purposes of Prostitution - Represent 
a Minimal Impairment of Expressive Freedom? 

[469] At this stage of the proportionality analysis, I must determine whether the means chosen 
to achieve the objective, even if rationally connected to the legislative purpose, minimally impair 
the applicants' freedom of expression. In the Prostitution Reforence, Dickson C.J. held that the 
legislation was not unduly intrusive and met the test ofrninimal impairment at pp. 1137-38. 

[470] Justice Lamer, concurring in the result, found at pp. 1197-99 that because the provision 
was limited in "place and purpose," it impaired free expression as little as reasonably possible. 

[471] In my view, as a result of the changed context, the impugned provision can no longer be 
considered to be sufficiently tailored to its objective and does not meet the minimal impairment 
test. The expression being curtailed is not purely for an economic purpose, but is also for the 
purpose of , guarding personal security, an expressive purpose that lies at or near the core of the 
guarantee. In light of this conclusion, I find the minority decision of Justices Wilson and 
L'Heureux-DuM at pp. 1213-15 of the Prostitution Reforence to be persuasive: 

I believe, with respect, that the Attorney General has overlooked a number of 
significant aspects of the impugned legislation which go directly to the question 
of its proportionality. The first is that it criminalizes communication or attempted 
communication for the prohibited purpose in any public place or place open to 
public view. "Public place" is then expanded in subs. (2) to include any place to 
which the public have access as of right or by invitation express or implied. In 
other words, the prohibition is not confined to places where there will necessarily 
be lots of people to be offended or inconvenienced by it. The prohibited 
communication may be taking place in a secluded area of a park where there is 
no-one to see or hear it. It will still be a criminal offence under the section. Such a 
broad prohibition as to the locale of the communication would seem to go far 
beyond a genuine concern over the nuisance caused by street solicitation in 
Canada's major centres of population. It enables the police to arrest citizens who 
are disturbing no-one solely because they are engaged in communicative acts 
concerning something not prohibited by the Code. It is not reasonable, in my 
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view, to prohibit all expressive activity conveying a certain meaning that takes 
place in public simply because in §Qill!; circumstances and in some areas that 
activity may give rise to a public or social nuisance. 

Directly relevant to the issue of proportionality, it seems to me, is the fact already 
referred to that under para. (c) no nuisance or adverse impact of any kind on other 
people need be shown, or even be shown to be a possibility, in order that the 
offence be complete. Yet commuuicating or attempting to commuuicate with 
someone in a public place with respect to the sale of sexual services does not 
automatically create a nuisance any more than communicating or attempting to 
communicate with someone on the sidewalk to promote a candidate for muuicipal 
election. Moreover, as already mentioned, prostitution is itself a perfectly legal 
activity and the avowed objective of the legislature was not to make it illegal but 
only, as the Minister of Justice emphasized at the time, to deal with the nuisance 
created by street solicitation. It seems to me that to render criminal the 
commuuicative acts of persons engaged in a lawful activity which is not shown to 
be harming anybody cannot be justified by the legislative objective advanced in 
its support. The impugned provision is not sufficiently tailored to that objective 
and constitutes a more serious impairment of the individual's freedom than the 
avowed legislative objective would warrant. Section 195.1(1)(c) therefore fails to 
meet the proportionality test in Oakes. [Emphasis in original.] 

[472] The impugned provision prohibits all commuuicative activity for the purpose of engaging 
in prostitution or of obtaining the sexual services of a prostitute, not merely those 
communications which tend to contribute to social nuisance. Moreover, the evidence presented 
in this case tends to demonstrate that some of the commuuication being curtailed is capable of 
reducing the risk of harm to street-based prostitutes who are statistically more likely than the 
general population to be victims of violence. Curtailing these commuuications "constitutes a 
more serious impairment of the individual's freedom than the avowed legislative objective would 
warrant." On this basis alone, I frod that the commuuicating provision does not minimally 
impair the expressive rights of the applicants and cannot be upheld as a reasonable limit under s. 
1. 

[473] Furthermore, a great deal of the evidence presented to me suggests that a number of other 
jurisdictions have introduced legislative regimes that address the social nuisance often associated 
with street prostitution without curtailing the fundamental rights and freedoms of prostitutes. I 
note the comments of Lamer 1. in the Prostitution Reference regarding international responses to 
prostitution at p. 1200: 

In addition it cannot be said that Canada's response to the problem is out of step 
with intemational responses. In fact, the Fraser Committee noted in its review of 
foreign legislation, that some jurisdictions, specifically the United States, have 
adopted regimes that are draconian by our standards: see Chapter 38 of the Fraser 
Committee report. 
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As I have outlined, the evidence on this application shows that a number of foreign jurisdictions 
over the past twenty years have implemented laws decriminalizing prostitution to varying 
degrees. These laws recognize an intention to minimize harm to prostitutes. 

[474] Over the last two decades in the Netherlands, New Zealand, Germany, most of Nevada, 
and some jurisdictions of Australia, legislators have chosen to introduce municipally-based 
licensing policies that permit cities to address the social harms particular to their localities. 
Local regulations in these jurisdictions have included citizenship requirements for licensed 
prostitutes, health and safety requirements for indoor work environments, proscription of 
daytime outdoor working hours, preventing street prostitution from occurring near schools, 
homes, or places of worship, and restrictions on the issuance of new licences in order to prevent 
the location of brothels in residential neighbourhoods or their proliferation in anyone area. 

[475] The Dutch legislation also permits the creation of zones of tolerance ("tippelzones") 
wherein street prostitution is permitted. In these non-residential areas, prostitutes are able to 
work in groups, transactions are monitored by dedicated police officers, and health and social 
service supports are made available to prostitutes free of charge. Less than a kilometre from the 
Utrecht tippelzone, a fourteen-stall concrete parking structure was created so that sexual 
transactions occurring in vehicles would not occur in residential areas and public parks; the 
proximity of the vehicles to one another also offers a measure of safety to the prostitutes. When 
prostitutes working in tippelzones are victims of violence, the zones promote positive relations 
with, and reporting of incidents to, the police. Police in New Zealand, Germany and Australia 
confirm increasing reporting of incidents of violence since decriminalization. 

[476] In New Zealand, street prostitutes reported greater comfort in carrying condoms and 
lubrication; without fear of having these items used as evidence against them, since soliciting for 
the purpose of prostitution ceased to be an offence. Some New Zealand jurisdictions have 
installed closed-circuit television cameras in areas known for street prostitution, while others 
have implemented street ambassador schemes in order to connect with vulnerable communities 
and prevent youth from engaging in prostitution. 

[477] In Germany, funding is provided for community run "drop-out programs" that provide 
support for prostitutes with mental health issues, addictions, and financial troubles, and seek to 
assist them in exiting prostitution. 

[478] In Tasmania, Australia, the legislation has provisions prohibiting intimidating, assaulting 
and threatening prostitutes, such that crimes committed against prostitutes may result in higher 
penalties as a result of the circumstances of the crime and the vulnerability of the victim. 

[479] In New South Wales, Australia, soliciting is permitted except in proximity to schools, 
homes, places of worship, and hospitals. Safe-house brothels have been established, which 
permit street prostitutes to serve clients indoors for a small fee while being protected by a 
monitored intercom, a single entrance with closed-circuit television cameras. Local health and 
welfare services are available. These safe houses protect prostitutes while removing the sexual 
transaction from public view. 
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[480] In Sweden, where prostitution is approached as an aspect of male violence against 
women and children, buying sex and pimping are illegal, but the seller of sexual services is seen 
as a victim and not criminalized. Public education campaigns targeting buyers of sexual services 
have reduced demand. Intensive police training has led to a 300 per cent increase in arrests and a 
reduction of complaints that the law is too difficult to enforce. 

[481] This evidence suggests to me that Canada's prohibition of all public communications for 
the purpose of prostitution is no longer in step with changing international responses. These 
legal regimes demonstrate that legislatures around the world are turning their minds to the 
protection of prostitutes, as well as preventing social nuisance. The communicating provision 
impairs the ability of prostitutes to communicate in order to minimize their risk of harm and, as 
such, does not constitute a minimal impairment of their rights. 

[482] The communicating provision, therefore, fails to meet the proportionality test in Oakes. 

(D) Is there Proportionality Between the Effects and the Objective of s. 213(l)(c) -
Communicating for the Purposes of Prostitution? 

[483] At this final stage of the Oakes test, I must satisfY myself that the deleterious effects of 
the measure on individuals are not disproportionate to the importance of the legislative objective 
identified and its salutary effects: see Dagenais, supra. As was explained in Oakes, at p. 140, 
"[t]he more severe the deleterious effects of a measure, the more important the objective must be 
if the measure is to be reasonable and demonstrably justified in a free and democratic society." 

[484 J The final balancing at this stage moves the analysis beyond questioning the law's 
relationship to its legislative purpose. Instead, the purpose is now weighed against the effects, 
both intended and unintended, of the impugned provision. While neither the law nor its purpose 
have changed since 1990, the available evidence demonstrating the effects of the law has grown 
in strength and volume in the intervening years. It is on the basis of this change that I proceed to 
weigh the effect that the communicating provision has on prostitutes against the benefit it confers 
upon communities. 

[485J In R. v. Edwards Books and Art Ltd., [1986J 2 S.C.R. 713, Dickson C.J. described this 
balancing at p. 768 by saying that the effects of the limiting measures "must not so severely 
trench on individual or group rights that the legislative objective, albeit important, is nevertheless 
outweighed by the abridgement of rights." 

[486] Constitutional scholar Peter Hogg puts it this way: "[this prong of the test] asks whether 
the Charter infringement is too high a price to pay for the benefit of the law": Hogg, 
Constitutional Law o/Canada, supra at 38-43. 

[487] In Canada (Attorney General) v . .IT/-MacDonald Corp., [2007] 2 S.C.R 610, 2007 SCC 
30, at para. 46, McLachlin C.J. for the Court described this step as "essential" because if the 
analysis were to end at the minimal impairment stage, "the result might be to uphold a severe 
impairment on a right in the face of a less important objective." 
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[488] In Alberta v. Hutterian Brethren o/Wilson Colony, [2009]2 S.C.R. 567,2009 SCC 37, at 
paras. 76-77, McLachIin C.J. for the majority highlighted the importance of the application of 
this stage of the Oakes test and held as follows: 

It may be questioned how a law which has passed the rigours of the first three 
stages of the proportionality analysis -- pressing goal, rational connection, and 
minimum impairment -- could fail at the final inquiry of proportionality of effects. 
The answer lies in the fact that the first three stages of Oakes are anchored in an 
assessment of the law's purpose. Only the fourth branch takes full account of the 
"severity of the deleterious effects of a measure on individuals or groups". As 
President Barak [former Israeli President and Head of the Israeli Supreme Court] 
explains: 

Whereas the rational connection test and the least harmful measure 
test are essentially determined against the background of the proper 
objective, and are derived from the need to realize it, the test of 
proportionality (stricto sensu) examines whether the realization of 
this proper objective is commensurate with the deleterious effect 
upon the human right.... It requires placing colliding values and 
interests side by side and balancing them according to their weight. 
[p.374] 

In my view, the distinction drawn by Barak is a salutary one, though it has not 
always been strictly followed by Canadian courts. Because the minimal 
impairment and proportionality of effects analyses involve different kinds of 
balancing, analytical clarity and transparency are well served by distinguishing 
between them. Where no alternative means are reasonably capable of satisfying 
the govemment's objective, the real issue is whether the impact of the rights 
infringement is disproportionate to the likely benefits of the impugned law. Rather 
than reading down the goverument's objective within the minimal impairment 
analysis, the court should acknowledge that no less drastic means are available 
and proceed to the final stage of Oakes. 

The final stage of Oakes allows for a broader assessment of whether the benefits 
of the impugned law are worth the cost of the rights limitation. In Thomson 
Newspapers Co. v. Canada (Attorney General), [1998] I S.C.R. 877, Bastarache 
J. explained: 

The third stage of the proportionality analysis performs a 
fundamentally distinct role. The focus of the first and second steps 
of the proportionality analysis is not the relationship between the 
measures and the Charter right in question, but rather the 
relationship between the ends of the legislation and the means 
employed. Although the minimal impairment stage of the 
proportionality test necessarily takes into account the extent to 
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which a Charter value is infringed, the ultimate standard is 
whether the Charter right is impaired as little as possible given the 
validity of the legislative purpose. The third stage of the 
proportionality analysis provides an opportunity to assess, in light 
of the practical and contextual details which are elucidated in the 
first and second stages, whether the benefits which accrue from the 
limitation are proportional to its deleterious effects as measured by 
the values underlying the Charter. [Emphasis in original; para. 
125.] 

[489] In light of the evidence presented to me and after weighing the importance of the 
objective and the salutary effects against the deleterious effects of the law, I find the 
communicating provision to be an unreasonable limit on the freedom of expression. 

a. The Salutary Effects ofs. 213(l)(c) - Communicating for 
the Purposes of Prostitution 

[490] In the Prostitution Reforence at p. 1201, Lamer J. wrote that "concerns about the wisdom 
or effectiveness of the section have been taken into account by Parliament." Justice Lamer then 
noted that the law as written mandated a comprehensive review of its provisions three years after 
the date of enactment, with a report to be tabled in the House of Commons including any 
recommended changes to the law. In fact, the evidence gathered for the review in question did 
not support the law; however, this information was not presented to the Supreme Court. 

[491J On the issue of the salutary effects of the law, the applicants have presented a great deal 
of evidence, including a number of reports published by the government, suggesting that the law 
has not been effective in curtailing the social nuisance associated with prostitution. 

[492] The 1989 Synthesis Report found that while the law had a short-term effect in reducing 
street prostitution in smaller cities, in major centres where street prostitution posed the largest 
problem, the law had little or no effect besides displacing prostitutes from their usual strolls. 

[493] In the October, 1990, Fourth Report of the Standing Committee on Justice and the 
Solicitor General on Section 213 of the Criminal Code (prostitution-Soliciting), the House of 
Commons Standing Committee on Justice and the Solicitor General found that the main effect of 
the communicating law in most centres was to move street prostitutes from one downtown area 
to another, thus merely displacing the problem. 

(494J In the 1994 Calgary/Winnipeg Study, Dr. Augustine Brannigan found no substantial 
decline in the rate of prostitution in Calgary or Winnipeg. One quarter of all female and one 
third of all male prostitutes he interviewed in Calgary had entered the industry after the 
enactment of the new provision. 

[495] The 1998 Working Group Report concluded the following about the communicating 
provisions at p. 58: 
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... [The] legislation has not had a serious impact on controlling street prostitution. 
It continues to thrive. The police are only able to use s. 213 of the Criminal Code 
selectively because of the high resource implications of undercover operations, 
which police report is the only method of enforcing this section. As a result, 
informal zones of tolerance have come about. 

[496] In 2006, the House of Commons Standing Committee on Justice and Human Rights 
Subcommittee on Solicitation Laws Subcommittee Report concluded that s. 213 had not 
"adequately reduced" street prostitution nor the social nuisance associated with it. The 
Subcommittee suggested that the current legal framework governing adult prostitution failed to 
effectively address exploitation in prostitution and failed to curtail harms to communities. 

[497] The respondent presented evidence from police and community groups to counter the 
suggestion that the communicating provision is ineffective in curtailing social nuisance. The 
respondent argued that the provision is regularly used by police forces to successfully reduce the 
presence of solicitation in specified public places. The respondent also suggested that the 
communicating law is a useful tool that police use to keep prostitutes away from their pimps and 
the prostitution environment, and that this can lead to the prostitute leaving the sex industry. The 
respondent summarized this evidence as follows: 

[Edmonton] Det. Jim Morrissey stated that he receives calls about once a month 
from prostitutes asking to be arrested to recover from fatigue, illness, addiction or 
to avoid threats made by other prostitutes, their pimps or johns. 

Det. Const. Ramos with the Vancouver Police Department stated that officers 
would regularly talk to prostitutes and check on their well-being to gain their 
trust, so that they would see the police as their window to get out of prostitution. 
When the women were ready, they would set up meetings with social service 
agencies and arrange for transportation to another city and safe housing to help 
them exit. Sometimes charges under s. 213 would be necessary to get under-age 
girls out of prostitution, and the conditions of release "gave them the ability and 
strength to say no and removed them from the negative influence of their pimps 
and took them to a more positive environment." 

In some situations, sometimes at the request of the prostitute, police officers may 
charge prostitutes under s. 213 in order to get them into a diversion program to 
help them to get away from their pimp or from their drug addiction and increase 
their chances of exiting prostitution. [Emphasis in original.] 

The respondent further submits that the applicants' own evidence, describing evasive 
manoeuvres taken by prostitutes to avoid detection, demonstrates the deterrent effect of the law. 

[498] I find, based upon the evidence before me, that the law does not effectively curtail the 
social nuisance associated with street prostitution. While the law may allow the police to direct 
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prostitutes towards social service supports or capture pimps on occasion, I conclude that the 
salutary effects of the communicating provision in combating the social nuisance associated with 
street prostitution are minimal. 

b. The Deleterious Effects of s. 213(l)(c) - Communicating 
for the Purposes of Prostitution 

[499] In the Prostitution Reference at p. 113 8, Dickson C.J. found that the control of social 
nuisance achieved by the communicating provision far outweighed the importance of protecting 
"legitimate expression in the form of communication for the purposes of a commercial 
agreement exchanging sex for money." In that case, the Court considered the communicating 
law as an imposition on free expression for an economic purpose. In the case before me, I am 
considering communication for the purpose of maintaining personal security. The most 
significant deleterious effect of the communicating provision is that it prevents communications 
that may reduce the risk of harm to prostitutes. The communicating law prevents street 
prostitutes from screening customers, resulting in an increased risk of them being subj ected to 
violence. 

[500] The 1989 Synthesis Report reviewing the communicating provision found that while the 
profile of street prostitutes had not been changed by the law, those working after the legal change 
tended to have lengthier criminal records than street prostitutes surveyed before the legal change. 
In the major centres, bail practices with area restrictions had forced prostitutes into remote areas, 
prostitutes worked later at night or on weekends to avoid police, and the working atmosphere had 
become more tense. In Calgary, the numbers of bad dates had increased, while in Vancouver, 
prostitutes reported being less likely to report bad dates to police for fear of being arrested 
themselves. 

[501] In his 1994 Calgary/Winnipeg Study, Dr. Brannigan suggested that the communicating 
provision pushed street prostitution underground. This secrecy served to remove prostitution 
from public view and provided a cover for violence against prostitutes, which would be more 
easily detected if prostitution was not conducted in secret. 

[502] In the 2006 Subcommittee Report, the Subcommittee reiterated that the communicating 
provision has not reduced the nuisance associated with street prostitution; instead, its effect has 
been to displace regular strolls and in so doing, has made prostitutes more vulnerable. The 
Subcommittee stated that this section makes it more likely that a prostitute who works in a 
familiar area near friends, co-workers and regular customers, will be arrested. To avoid arrest, 
the Subcommittee found that a street prostitute must forego these measures that may assist in 
safety and well-being. The Subcommittee also recognized that the section encourages street 
prostitutes to conclude negotiations very quickly, impairing their ability to check if clients are 
sober, in possession of weapons, or likely to demand that the prostitutes engage in activities with 
which they are not comfortable. The Report noted that abridged negotiations make it difficult for 
a prostitute to determine if the potential client has appeared on a list of clients known for 
behaving violently towards another prostitute in the past. 
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c. The Final Balancing 

[503] At this stage, I must weigh the pressing and substantial purpose of controlling the social 
nuisance associated with prostitution and the minimal salutary effects I have identified against 
the deleterious effects on the right of prostitutes to express themselves in an effort to protect their 
personal safety. As I concluded earlier, this sort of communication is at the very core of the 
Charter guarantee. 

[504] In my view, in pursuing its legislative objective, the communicating provision so severely 
trenches upon the rights of prostitutes that its pressing and substantial purpose is outweighed by 
the resulting infringement of rights. This rights infringement is even more severe given the 
evidence demonstrating the law's general ineffectiveness in achieving its purpose. By increasing 
the risk of harm to street prostitutes, the communicating law is simply too high a price to pay for 
the alleviation of social nuisance. 

[505] The communicating provision, therefore, fails to meet the proportionality test in Oakes, 
supra. I find that s. 2I3(I)(c) represents an unjustifiable limit on the right to freedom of 
expression. 

XIII. CONCLUSION 

[506] I am satisfied that the applicants have met their onus and have proven on a balance of 
probabilities that the impugned provisions infringe the Charter rights of the applicants. The 
respondent has not been able to demonstrate that the infringement of those rights is justified 
under s.1 of the Charter. Accordingly, I declare that the bawdy-house provision, the living on 
the avails of prostitution provision, and the conununicating provision (ss. 210, 212(1)(j), and 
2I3(1)(c) of the Criminal Code) violate s. 7 of the Charter, and cannot be saved by s. I, and are, 
therefore, unconstitutional. 

[507] I further declare that the communicating provision (s. 213(1)(c) of the Criminal Code) 
violates s. 2(b) of the Charter, and cannot be saved by s. I, and is, therefore, unconstitutional. 

XIV. REMEDY 

[508] Section 52(1) of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 
(U.K.), 1982, c. 11, states that "any law that is inconsistent with the provisions of the 
Constitution is, to the extent of the inconsistency, of no force or effect." I have found all of the 
impugned provisions to be inconsistent with the Charter. 

[509] In determining which remedy to order, I have taken into consideration the analysis laid 
out by the Supreme Court in Schachter v. Canada, [1992] 2 S.C.R. 679, including consideration 
of the twin guiding principles of respect for the role of the legislature and respect for the 
purposes of the Charter: Schachter, per Lamer C.J. at pp. 700-702. I find that in this case it is 
appropriate to strike down ss. 212(l)(j) and 213(I)(c), and to strike the word "prostitution" from 
the definition of "common bawdy-house" in s. 197(1) as it applies to s. 210, as the applicants did 
not challenge s. 210 insofar as it relates to bawdy-houses for the practice of acts of indecency. 
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[510] The respondent requests that the court suspend the declaration of constitutional invalidity 
for a period of 18 months in order to allow Parliament a reasonable period of time to enact an 
appropriate legislative response and to protect public safety in the interim. The applicants made 
no submissions on this issue. 

[511] In Schachter, Lamer C.J., for the majority, held at p. 716 that a temporary suspension of a 
declaration of invalidity is "a serious matter from the point of view of the enforcement of the 
Charter" as such a delay "allows a state of affairs which has been found to violate standards 
embodied in the Charter to persist for a time despite the violation." Chief Justice Lamer 
outlined the situations where a temporary suspension of a declaration of invalidity is appropriate. 
He wrote at para. 85 that a suspension is appropriate where: 

A. striking down the legislation without enacting something in its place 
would pose a danger to the public; 

B. striking down the legislation without enacting something in its place 
would threaten the rule of law; or, 

C. the legislation was deemed unconstitutional because of underinclusiveness 
rather than overbreadth, and therefore striking down the legislation would 
result in the deprivation of benefits from deserving persons without 
thereby benefitting the individual whose rights have been violated. 

[512] These factors were re-affirmed recently in Canada (Attorney General) v. Hislop, [2007] 1 
S.C.R. 429, 2007 SCC 10 at paras. 121 and 161. 

[513] The respondent argues that striking these provisions will leave a legal vacuum. However, 
I note that there are a number of legal provisions capable of addressing many of the harms 
associated with prostitution. I include a brief review of these provisions below. 

1. Related Legal Provisions 

[514] This challenge relates only to a sample of Criminal Code sections that prohibit 
prostitution-related activities. A number of sections that address prostitution have not been 
challenged. For example, ss. 213(l)(a) and (b), which prohibit stopping or attempting to stop a 
motor vehicle, or impeding or redirecting pedestrian or vehicular traffic for the purposes of 
prostitution, remain in effect. 

[515] Sections 212(1)(a) through (i), which deal with procuring, were also not challenged by 
the applicants. These provisions remain in effect. 

[516] Child prostitution remains unlawful. Sections 151, 152, and 153 create the offences 
against sexual exploitation of minors, sections 170 and 171 address procuring minors, 172.1 
prohibits luring a child, s. 173(2) prohibits indecent exposure, and s. 280 penalizes non-parental 
child abduction. 
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[517] Besides laws that directly target prostitution-related activities, a number of existing 
Criminal Code provisions offer protection to prostitutes from violence and exploitation, and to 
communities from the various forms of nuisance associated with prostitution. I will briefly 
review some of the available provisions. 

(A) Criminal Code Provisions that Offer Protection to Communities 

[518] The harm accruing to communities as a result of street prostitution has been said to 
include areas where prostitutes, customers, and others congregate may be noisy and intimidating 
for residents, and where the flow of pedestrian and vehicular traffic may be impeded. As well, 
Dickson C.J., for the majority of the Supreme Court, stated that there is a general detrimental 
effect on bystanders and passers-by, especially children. 

[519] There are a number of Criminal Code provisions to address the problem of street 
disturbances. Section 175 creates the offence of causing a disturbance, including fighting, 
indecent exhibition, loitering, and other public nuisance activities. Section 177 prohibits 
loitering at night on another person's property. In both cases, the maximum sentence is six 
months' imprisonment. Section 180 creates the offence of common nuisance with a maximum 
sentence of two years' imprisonment. 

[520] Unwanted confrontations are addressed in the Criminal Code as well. Section 264 
prohibits criminal harassment through repeated unwanted communications or threatening 
conduct such that the individual fears for his or her safety. The maximum sentence is ten years' 
imprisonment. Section 173 prohibits committing an indecent act in a public place, and s. 174 
creates the offence of public nudity. The maximum sentence for both is six months' 
imprisonment; the Attorney General must consent before nudity charges are laid. 

[521] The 2006 Subcommittee Report suggested that these provisions, otherwise available to 
protect communities from prostitution-related nuisance, are rarely used because police are either 
unaware of them or are unwilling to use them. 

[522] However, some prosecutions have occurred. In R. v. Gowan, [1998] O.J. No. 1629 (Ct. J. 
(prov. Div.» (QL), the accused was convicted of indecent exhibition as a result of walking 
down a busy street during rush hour with uncovered breasts, fondling her breasts while making 
suggestive comments to motorists, and leaning into passing cars and soliciting drivers. In R. v. 
Dalli, [1996] OJ. No. 762 (Ct. J. (prov. Div.» (QL), the accused was convicted of indecent 
exposure after a police officer observed him picking up a prostitute, followed his vehicle to a 
parking lot near a city beach, and watched him have sexual intercourse with the prostitute in his 
car. In R. v. Sheikh, [2008] O.J. No. 1544 (Sup. Ct.) (QL), the accused was convicted of indecent 
exposure after police observed him in a busy high school parking lot engaging in sexual acts with 
a prostitute in his vehicle. 

[523] There may also be provincial legislation able to offer protection to communities in certain 
circumstances: see, for example, the Saft Streets Act, 1999, S.O. 1999, C. 8. 
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(B) Criminal Code Provisions that Offer Protection to Prostitutes 

[524] In many cases, attacks against prostitutes by pimps involve charges laid under both 
general and specific prostitution-related provisions of the Criminal Code. For example, in R. v. 
Patterson (2003), 64 O.R. (3d) 275, the Court of Appeal upheld a seven-year sentence for a 
number of offences including kidnapping, forcible confinement, procuring, living on the avails 
of prostitution, and uttering threats, where a woman was kidnapped, abused, and forced into 
prostitution. In R. v. Graves, [1999] M.J. No. 413 (C.A.) (QL), the accused was sentenced to 
four years' imprisonment on charges ofliving on the avails of prostitution, robbery, assault, and 
uttering threats where the complainant was a prostitute. 

[525] In R. v. Senior, [1997] 2 S.C.R. 288, the Supreme Court upheld an 18-year sentence for a 
man who had assaulted his girlfriend and forced her to work as a prostitute. He was convicted of 
kidnapping, for which he received 12 years, use of a firearm in the commission of an offence, for 
which he received three years consecutive, living on the avails of prostitution, for which he 
received three years consecutive, and aggravated assault, assault with a weapon, and uttering 
threats, for which he received concurrent sentences totalling 22 years' imprisonment. In R. v. 
Murray (1995), 169 A.R. 307, a global sentence of five years for a number of offences including 
living on the avails, uttering threats (two counts), and assault causing bodily harm was upheld by 
the Alberta Court of Appeal. 

[526] In other cases, pimps have been successfully tried without resort to these provisions. For 
example, in R. v. Hayes, [1998] B.C.J. No. 2752 (C.A.) (QL), a five-year sentence for extortion, 
three counts of simple assault, and three counts of uttering threats, was upheld by the Court of 
Appeal after a young woman was forced to attempt to prostitute herself as a result of threats and 
violence. 

[527] In many of these cases, the crime of uttering threats found in s. 264.1 of the Criminal 
Code, punishable by up to five years' imprisonment, is used to punish the exploitive conduct of 
the pimp. In others, s. 423 (intimidation) has been used. This section makes it an offence to use 
violence or threaten violence or injury to property, intimidate or threaten a person in order to 
compel them to do something that they have the right to abstain from doing. Intimidation is a 
hybrid offence; the maximum sentence on indictment is five years' imprisonment. In R. v. Yu 
(2002), 317 A.R. 345, 2002 ABCA 305, convictions for kidnapping, intimidating, assaulting, 
menacing, beating, and degrading a prostitute to recover a debt were upheld. 

[528] In contrast to the aforementioned cases, violent attacks against prostitutes by customers 
are prosecuted without the use of specific prostitution-related provisions. For example, in R. v. 
Bodnaruk (2002), 217 Sask. R. 89, the Saskatchewan Court of Appeal sentenced a man to three 
years' imprisonment and a DNA order for sexual assault, assault with a weapon, common assault 
and uttering threats after he had beaten and threatened serious harm to three prostitutes. In R. v. 
Nest (1999),228 A.R. 369, 1999 ABCA 46, the Alberta Court of Appeal upheld convictions for 
sexual assault, uttering death threats, attempted anal intercourse, choking, and unlawful 
confmement arising out of attacks on two prostitutes. In R. v. Mooney (1993), 23 B.C.A.C. 274 
(C.A.), a sentence of eight years for sexual assault, robbery and uttering a threat was deemed fit 
and upheld by the Court of Appeal. 
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[529] Both s. 322 (theft) and s. 343 (robbery) have been used to punish clients of prostitutes 
who refused to pay for sexual services or stole property from a prostitute: see R. v. Boivin (1993), 
27 B.C.A.C. 17 (C.A.); R. v. Gregory, 2001 BCCA 358; R. v. Roper (1997), 32 O.R. (3d) 204 
(C.A.), R. v. Omer (1990), 66 Man. R. (2d) 45 (C.A.); Graves, supra and Mooney, supra. 

[530] Section 346, which creates the offence of extortion, has been used to punish crimes 
against prostitutes both by customers (R. v. Yews, 1999 BCCA 699; Gregory, supra) and by 
pimps (R. v. Allan, [1993] 0.1. No. 3432 (C.A.) (QL); Hayes, supra). In Allan, supra, the 
accused was sentenced to three years for extortion, as well as forcible confinement and living on 
the avails of prostitution for two years less a day, which was to be served concurrently to the 
extortion sentence. He had locked a prostitute who worked for him at his escort agency into a 
room and assaulted her to get more money. 

[531] Other sections of the Criminal Code are available to police to charge pimps and 
customers who threaten or cause harm to prostitutes: s. 279 (kidnapping/forcible confinement), s. 
269 (unlawfully causing bodily harm), s. 266 (assault), s. 267 (assault with a weapon or causing 
bodily harm), s. 268 (aggravated assault), s. 269.1 (torture), s. 271 (sexual assault), s. 272 (sexual 
assault with a weapon, threats to a third party or causing bodily harm), and s. 273 (aggravated 
sexual assault). 

[532] In R. v. Ford (1993), 15 O.R. (3d) 173 (C.A.), the accused was charged with six 
prostitution-related offences against two young women, as well as kidnapping, confinement, 
aggravated assault, and assault against one of them; He had taken the two fifteen-year-oids from 
Etobicoke to Montreal to work as prostitutes for him. The jury found him not guilty of 
kidnapping, but convicted him on all other counts. He was sentenced to eight years' 
imprisonment. As a result of a statutory limitation period which has since been repealed, the 
prostitution-related convictions were set aside. Nonetheless, the Ontario Court of Appeal 
imposed a sentence of five years for the remaining convictions. 

[533] Introduced in November 2005, s. 279.01 prohibits trafficking in persons: 

279.01 (1) Every person who recruits, transports, transfers, receives, holds, 
conceals or harbours a person, or exercises control, direction or influence over the 
movements of a person, for the purpose of exploiting them or facilitating their 
exploitation -is guilty of an indictable offence and liable 

(a) to imprisonment for life if they kidnap, commit an aggravated assault 
or aggravated sexual assault against, or cause death to, the victim during 
the commission of the offence; or 
(b) to imprisonment for a term of not more than fourteen years in any 
other case. 

(2) No consent to the activity that forms the subject-matter of a charge under 
subsection (I) is valid. 
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[534] Section 279.02 punishes individuals who benefit economically from trafficking in 
persons and carries a maximum penalty of ten years' imprisonment. In R. v. Nakpangi, 2008 
CarswellOnt 9334 (Ct. J.), the accused was charged under both this section and s. 212(2) in 
relation to his control over two young persons involved in prostitution, and received a global 
sentence of five years' imprisonment. 

[535] In conclusion, I respectfully reject the argument made by the respondent that a legal 
vacuum would be created by an immediate declaration of invalidity in this case. 

2. Conclusion: Remedy 

[536] The respondent argues that striking down the impugned provisions without enacting 
something in its place would pose a danger to the public. I am not persuaded that this would be 
the case. The evidence before me suggests that ss. 210 and 212( 1)(;) are rarely enforced and that 
.s. 213(1)(c) is largely ineffective. As well, the Supreme Court has held that s. 213(I)(c) is aimed 
at curtailing social nuisance, not protecting public safety. Moreover, I have found that the law as 
it stands is currently contributing to danger faced by prostitutes. 

[537] In his text, Constitutional Remedies in Canada, looseleaf (Aurora, ant.: Canada Law 
Book, 2009), Professor Kent Roach writes at 14-97 that "[ d]elayed declarations of invalidity will 
not be appropriate if they expose individuals and groups to irreparable harm caused by the 
continued operation of a law that has been found unconstitutional." 

[538] I find that the danger faced by prostitutes greatly outweighs any harm which may be 
faced by other members of the public. I, therefore, do not consider that a temporary suspension 
of a declaration of invalidity is appropriate in this case. 

[539] I am mindful of the fact that legislating in response to prostitution raises difficult, 
contentious, and serious policy issues and that it is for Parliament to fashion corrective 
legislation. This decision does not preclude such a response from Parliament. It is my view that 
in the meantime, these unconstitutional provisions should be of no force and effect, particularly 
given the seriousness of the Charter violations. However, I also recognize that a consequence of 
this decision may be that unlicensed brothels may be operated and in a way that may not be in 
the public interest. It is legitimate for government to study, consult and determine how to best 
address this issue. In light of this, I have determined that a stay of my decision for up to 30 days 
should be granted to enable the parties to make fuller submissions to me on this question or to 
seek an order for a stay of my judgment. 

XV. COSTS 

[540] Counsel did not address the issue of costs in their argument. If costs are being sought, 
the parties shall file written submissions according to the following timetable: the applicants 
shall file their submissions within 60 days of the release of this decision, and the respondent shall 
file its submissions within 20 days of receipt of the applicants' submissions. Should there be a 
claim for costs against the interveners, the interveners have 20 days to file submissions following 
receipt of the applicants' submissions. 
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[541] I thank counsel for their detailed, able submissions in presenting these complex issues to 
the court. 

Released: September 28, 2010 
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