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The events
events of
of the last few days
and weeks
weeksrelated
related to
to the financial
days and
financial markets
markets impact
impact retirement
retirementplans
plansgoverned
governed by
by the
the Employee
Employee
Retirement
andtheir
their sponsors,
sponsors,as
aswell
well as
asother
other plan
plan fiduciaries.
fiduciaries. ERISA
generallyrequires
requiresfiduciaries
fiduciaries to
Retirement Income
Income Security
Security Act
Act (ERISA)
(ERISA) and
ERISA generally
act with
with care,
care, skill,
skill,and
andprudence,
prudence, and
and for
for the
theexclusive
exclusive benefit
benefitof
ofplan
planparticipants
participantsand
andbeneficiaries.
beneficiaries.The
TheU.S.
U.S. Department
Department of
of Labor
Labor
(the “Department”),
dealing with
with participant
“Department”),the
theagency
agencywith
withprimary
primaryjurisdiction
jurisdictionover
overthe
theprovisions
provisionsofofERISA
ERISA dealing
participant protections,
protections,has
has made
made
clear its view that
that impact retirement
that fiduciaries
fiduciaries must
must monitor developments
developments that
retirement plans,
plans, and to take action where appropriate.

In 2004,
2004, the
the Department set
set out its views, and provided aa useful
useful compliance
compliance roadmap,
roadmap,in
in connection
connection with
with an
an investigation
investigation of
of certain
1 According to the Department, fiduciaries should consider the potential economic impact on
mutual-fund
tradingpractices.
practices.1
According to the Department, fiduciaries should consider the potential economic impact on the plan’s
mutual-fund trading
the
plan’s
investments,
whether any
any steps
stepsmight
mightbe
betaken
takentotolimit
limit the
the potential for
investments, whether
for reoccurrence
reoccurrence in the future,
future, and
and any
any remedial action taken
or contemplated to make investors
investors whole.
whole. IfIf necessary,
necessary,the
thefiduciary
fiduciary should
shouldconsider
considercontacting
contactingthe
thefund
funddirectly
directlyin
in an
aneffort
effort to
obtain information.

At a minimum, plan fiduciaries
ask for
for aa current
current update on the
fiduciaries should
should contact their
theirinvestment
investmentproviders
providers and
and investment
investment advisors
advisors and ask
status of the mutual
funds
and
other
investment
vehicles.
Fund
ratings
should
be
reviewed,
as
should
the
plan’s
mutual funds and other investment vehicles. Fund
as should the plan’s investment policy
statement. In any case,
case, even
evenwhere
whereno
noaction
actionisiswarranted,
warranted,itit isis important
important to
to document
document the
the efforts
efforts of fiduciaries.
fiduciaries. For
For example, this
might take the
the form
form of
of retirement
retirementcommittee
committeeminutes.
minutes.InInthe
theevent
eventofofa asubsequent
subsequentchallenge,
challenge,documentation
documentation can
can be
be used
used to
demonstrate that
that fiduciaries
fiduciariessatisfied
satisfiedtheir
theirobligations
obligationsunder
underERISA.
ERISA.

Communication
with participants and beneficiaries is also
also important.
important. The purpose
purpose isistwofold:
twofold: first,
first, ititsends
that the
Communication with
sends the
the message
message that
fiduciaries are paying attention;
attention; and
and second,
second, itit further
furtherbuttresses
buttressesthe
thewritten
writtenrecord
recordestablishing
establishingcompliance
compliancewith
withERISA.
ERISA.
The ERISA
ERISAfiduciary
fiduciarystandards
standardsensure
ensurethat
thatfiduciaries
fiduciariesatatall
all times—including
times—includingtimes
timesof
ofgreat
great uncertainty—act
uncertainty—actin
in the
the best
best interests
interests of
participants and beneficiaries. Fortunately,
guidance from
from the
the Department, which instructs fiduciaries as to
Fortunately, we
we have
have clear and
and useful guidance
how best to proceed. ItIt is
and fiduciaries
fiduciaries to
to act accordingly.
is now
now up
up to
to plan
plan sponsors
sponsors and
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SeeStatement
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Secretary
L. Combs,
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of Recent
Mutual
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ofof
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2004).

© 1994-2008
Mintz, Levin,
1994-2008 Mintz,
Levin, Cohn,
Cohn, Ferris,
Ferris, Glovsky
Glovsky and
and Popeo
Popeo P.C. All
All Rights
Rights Reserved.
Reserved.

This
website may
may constitute
constitute attorney
attorney advertising.
with this website does
not constitute aa
This website
advertising. Prior
Prior results
results do
do not
not guarantee
guarantee aa similar
similar outcome.
outcome. Any
Any correspondence
correspondence with
does not
client/attorney
the
content
onon
this
web
sitesite
nornor
transmissions
between
you
and
Mintz
Levin
Cohn
client/attorneyrelationship.
relationship.Neither
Neither
the
content
this
web
transmissions
between
you
and
Mintz
Levin
CohnFerris
FerrisGlovsky
Glovskyand
andPopeo
Popeo PC
PC through this

web site are intended to
to provide
provide legal
legal or
or other
other advice
advice or
or to
to create
createan
an attorney-client
attorney-clientrelationship.
relationship.Images
Imagesor
orphotography
photographyappearing
appearing on
on this
this website
website may
may not
not be
be
actual attorneys
with Mintz Levin.
attorneys or
or images
images associated
associated with

