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A Mortgage
Mortgage and Consumer Finance Law Update
06/12/09

Update
Washington’s
Financial
Services
Law Law
Updateon
onChanges
Changestoto
Washington’s
Financial
Services
Although
as their
their federal counterparts
counterparts in
in Washington,
Although they
theymay
maynot
nothave
have received
received as
as much
much press
press as
D.C., the Washington Legislature has
also been
been busy
busy addressing
addressingthe
thefinancial
financialcrisis.
crisis. This past
has also
past
season,
theLegislature
Legislature passed
passedseveral
severalstatutes
statutesthat
thatwill
willimpact
impact the
the Washington
Washington financial services
season, the
services
community to various
these laws.
laws. A
various degrees.
degrees. What follows
followsisisaa short
short synopsis
synopsis of each
each of these
A recent
recent

interpretation
Institutions
interpretation by the
the Washington
WashingtonDepartment
Department ofofFinancial
Financial
Institutions (“DFI”)
(“DFI”) ononthethe
applicability
also
included.
LaneLane
Powell’s
applicability of
of state
state law
lawtotoloan
loanmodification
modificationactivities
activitiesis is
also
included.
Powell’s
Mortgage and Consumer
Finance attorneys
attorneys are
are available
available to
to assist
assist clients
clients with
with interpreting
Consumer Finance
interpreting these
these
new
laws
and
preparing
and
implementing
needed
compliance
programs.
new laws and preparing and implementing needed compliance programs.
SHB 2061: Public Depositories
This Act
collapse of
of Washington’s
Act was
was effective
effective on
on March
March6,6,2009,
2009,and
andwas
waspassed
passed to avert a collapse
Public Deposit Protection
Protection Program
Program(“the
(“theProgram”).
Program”). By
law,
public
funds
may
By law, public funds may only
only be
be
deposited
and thrifts
thrifts that
as public
public depositaries
depositaries by
by the Public
deposited in banks
banks and
that have
have been
been approved as
Deposit Protection
Protection Commission
Commission(“the
(“the Commission”).
Commission”). To
financial institution
To obtain
obtain approval, aa financial
must
securities as
ascollateral
collateral to
to protect
protect uninsured
uninsured public
public funds
must pledge securities
funds on
on deposit
deposit in the
the
depository.
depository. For
Forthe
thefirst
first12
12months
monthsas
asaa public
publicdepositary,
depositary,aa depositary
depositary must
must pledge
pledge and
and
segregate
eligible
securities
of
at
least
10
percent
of
all
uninsured
public
funds
on
deposit
in the
segregate eligible securities of at least 10 percent of all uninsured public funds on deposit in
the
depositary.
are insufficient
insufficient to
depositary. IfIfaapublic
publicdepository
depositoryfails
failsand
andthe
the insurance
insurance and collateral are
reimburse
proportionate
reimburse all
all public
publicdepositors,
depositors,the
theother
otherpublic
publicdepositaries
depositariesare
areeach
eachassessed
assessed aa proportionate
share
of the
theshortfall.
shortfall. After
share of
After the
the failure
failure of
of one
one public
public depository,
depository, other participating institutions
found
themselves
facing
very
large
assessments.
The
result was
was that
that many
many institutions
institutions acted
to
found themselves facing very large assessments. The result
acted to
withdraw
withdraw from
from the
the Program.
Program.

This Act
Act gives
gives the Commission "broad administrative discretion" in
in performing
performing its
its general
general
powers.
This
includes
setting
the
maximum
liability
of
public
depositaries.
If
a
public
powers.
setting the maximum liability
depositaries.
depositary
is 100
100 percent
percentcollateralized
collateralizedby
byeligible
eligiblecollateral,
collateral,the
the"maximum
"maximumliability"
liability" of a public
depositary is
depositary
percent figure
figure mentioned
depositary that
that has
has not incurred aa loss may not exceed:
exceed: 1) the10 percent
mentioned above
above
or
2)
10
percent
of
the
average
balances
of
uninsured
deposits
in
the
depository’s
last
four
or 2) 10 percent of the average balances of uninsured deposits in the depository’s last four
reports
to the
theCommission.
Commission. The
Thedefinition
definition of
of "maximum
"maximum liability"
liability" does
limit the
reports to
does not limit
the authority of
the
Commission
to
adjust
the
collateral
requirements
of
public
depositaries.
the Commission to adjust the collateral requirements of public depositaries.
The Act was successful.
successful. Not only
institutions
only did
did ititprevent
prevent the
the collapse
collapse of
of the
the Program, many institutions
that withdrew
withdrew are
are now seeking to rejoin.
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ESB 5810: Deeds
Deedsof
ofTrust
Trust Foreclosure
Effective
Effective July
July26,
26,2009,
2009,this
thisAct
Actmakes
makesboth
bothtemporary
temporaryand
andpermanent
permanentchanges
changes to
to the
the
Washington Deed
Deed of
of Trust Act. First,
First,for
forowner-occupied
owner-occupiedresidential
residentialmortgage
mortgageloans
loans made
made
between
January 1,
1, 2003,
2003, and
and December
December 31,
31, 2007,
2007, aa beneficiary
beneficiary may not
between January
not commence
commence aa nonjudicial
judicial deed
deed of
of trust
trust foreclosure
foreclosure until
until30
30days
days after
after the
the beneficiary
beneficiaryhas
has contacted the borrower or
has
followed specified due diligence procedures
proceduresin
in attempting
attempting to
to contact
contactthe
theborrower.
borrower. In
has followed
addition, the beneficiary must certify
certify to
having
done
so
in
the
notice
of
default.
Because
to having done
Because this
contact requirement
requirement is
is really
really designed
designed to
to provide
provide additional
additional protection in the case
of high-risk
high-risk
case of
subprime
loans,
it
is
temporary
and
expires
December
31,
2012.
subprime loans, it is temporary and expires December 31, 2012.
The
The Act
Act also
also provides
provides that,
that, before
beforeaa trustee
trustee may
may record
record aa notice
notice of
ofsale,
sale, the
the trustee
trustee must
must have
have
proof
proof that
that the
the beneficiary
beneficiary isis the
the actual
actual holder
holder of
ofthe
the promissory
promissorynote
notesecured
secured by
by the
the deed
deed of trust.
trust.
If
the
original
promissory
note
is
lost,
the
beneficiary
may
provide
a
copy
of
the
note
and
a
If the original promissory note is lost, the beneficiary may provide a copy of the note and
notarized
statement declaring
declaring that
that the
theoriginal
original note has
hasbeen
beenlost.
lost. The
The Act
Act further
notarized statement
further requires
requires that
that
tenants
in
possession
of
non-owner
occupied
residential
property
at
time
of
deed
of
trust
tenants in possession of non-owner occupied residential property at time of deed of trust
foreclosure
notice
foreclosure shall
shall be
be given:
given: 1)
1)90
90days
days advance
advance notice
notice of
of the
the sale
sale and
and 2)
2) aa 60-day
60-day advance
advance notice
to vacate.
vacate. The new owner (landlord),
(landlord), by
by foreclosure,
foreclosure, still
stillhas
has the option of
of negotiating
negotiating aa new
lease
with
the
tenant
or
offering
to
pay
the
tenant
to
vacate
sooner.
Note:
New
federal law has
lease with the tenant or offering to pay the tenant to vacate sooner.
extended
this advance
advanceeviction
eviction notice
notice requirement
requirement to 90 days
days in
in many
many cases.
cases. For more
extended this
information,
see
http://www.lanepowell.com/5588/helping-families-save-their-homes-act-ofinformation, see http://www.lanepowell.com/5588/helping-families-save-their-homes-act-of2009/.
2009/.

The failure of
of aa borrower
borrower to
to enjoin
enjoinaa deed
deed of
of trust
trust sale
sale under
under the Deed
Deed of Trust Act
Act does
does not act
as
a
waiver
of
the
claim
for
actual
damages
for
common
law
fraud
or
misrepresentation,
as a waiver
for actual damages
law fraud or misrepresentation, conduct
in violation
violation of
of Title
Title19
19RCW,
RCW,and
and aa failure
failure of
ofthe
the trustee
trustee to materially comply with
with the
the Deed
Deed of

Trust
Trust Act. However,
However,aaclaim
claimfor
foractual
actualdamages
damages must
must be
be brought
brought within
within two
twoyears
years of
ofthe
the
foreclosure’s
completion. Moreover,
foreclosure’s completion.
Moreover, the
the surviving
surviving liability
liabilityfor
foractual
actualdamages
damages does
does not affect
affect
the validity
validity of
itself. The
July 26,
of the
the sale itself.
The Act
Acttakes
takes effect on July
26, 2009.
2009.
EHB
EHB 1311:
1311: Reverse
Reverse Mortgages
Effective
Effective July
July26,
26,2009,
2009,EHB
EHB1311
1311corrects
correctsan
aninadvertent
inadvertent error
errorininlegislation
legislationpassed
passed last
last year.
year.
Consumer
Loan
Act
licensees
will
be
permitted
to
make
both
FHA-approved
and
proprietary
Consumer Loan Act licensees will
reverse
mortgages. The Act grants the
the Washington
Washington DFI with
reverse mortgages.
with the
the authority
authorityto
toregulate
regulate reverse
reverse
mortgage lending. The
Act
also
proscribes
the
terms
on
which
licensees
may
make
proprietary
The Act also proscribes the terms on which licensees
reverse
mortgages. These
These terms
terms include
include net
net worth
worth requirements, fee
fee limits,
limits, disclosure
reverse mortgages.
disclosure and
and
counseling requirements.
requirements. They also include restrictions on offering
offering ancillary
ancillaryproducts
products and
and aa
requirement
that
all
proprietary
reverse
mortgage
programs
be
submitted
to
the
DFI
for
approval
requirement that all proprietary reverse mortgage programs be submitted to the DFI for approval
prior to implementation.

2

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=e15748ff-ccdb-45ea-97af-cf14a030e2b3

SHB 1621: Consumer Loan Companies and
and SHB
SHB 1749:
1749: Mortgage
Mortgage Broker
Broker Practices
Practices
The Federal
Federal Housing
Housing and
and Economic
Economic Reform
Reform Act of
state licensing
licensing of
of all
of 2008
2008 mandated
mandated state
mortgage loan originators
originators (i.e., individual
individual loan
loanofficers)
officers)and
andthe
theuse
use of
of aa nationwide
nationwide state
state
licensing system to facilitate
facilitate the
the licensing
licensing process.
process. The
The law
lawprovides
providesthat
thatififaastate
state does
does not act
to
the federal
federal government
government will
will step
the primary
primary
to implement
implement the
the requirements,
requirements, the
step in
in and
and become
become the
regulator
regulator of
of those
those licensees.
licensees.
SHB
the Washington
Washington Consumer
Consumer Loan
Loan Act
Act to require the licensing of mortgage
SHB 1621
1621 amends
amends the
mortgage loan
loan
originators
and
requires
that
Washington
participate
in
licensing
through
a
state
run
system
originators and requires that Washington participate in licensing through a state run system
called the
the Nationwide
Nationwide Mortgage Licensing
Licensing System
Systemand
andRegistry
Registry(“NMLSR”).
(“NMLSR”). These
These new
new
requirements
apply
even
to
employees
of
Consumer
Loan
Act
licensees.
Licensees
must
submit
requirements apply even to employees of Consumer Loan Act licensees. Licensees must submit
fingerprints through the NMLSR
NMLSR for
for criminal
criminalhistory
historybackground
background checks
checks to the FBI. There
There are
are
also
education
requirements
for
pre-licensing,
a
requirement
for
national
and
state
testing,
and
also education requirements for pre-licensing, a requirement for national and state testing, and aa
minimum
minimum eight
eight hour
hour continuing
continuingeducation
educationrequirement.
requirement.InIna arelated
relatedmeasure,
measure, SHB
SHB1749
1749 amends
amends
the Washington Mortgage Broker Practices
Practices Act
Act to require
require that
that loan
loan originators
originators working
working for
for and
and
with
brokers also
also register
registerwith
with the
theNMLSR.
NMLSR. The
with mortgage
mortgage brokers
The licensing
licensing and
and registration
requirements
becomeeffective
effective July
July 1, 2010.
requirements become

SSB
5531: Consumer
Consumer Protection
Protection Act
Act
SSB 5531:
The
Consumer Protection
Protection Act
Act
The Legislature made
made two significant
significant changes
changes to the Washington Consumer
(“CPA”).
The
CPA
prohibits
unfair
or
deceptive
practices
in
trade
or
commerce.
Violations
(“CPA”). The CPA prohibits unfair or deceptive practices
or commerce. Violations of
the Act may be enforced by private parties,
parties, the
the state,
state,counties,
counties,municipalities
municipalities and
andall
all political
political
subdivisions of the state.
state. Currently, the CPA
CPA allows aa prevailing
prevailing plaintiff
plaintiff to
recover:
1)
to recover: 1) the
the
actual
damages
sustained;
2)
the
costs
of
the
suit;
and
3)
reasonable
attorney's
actual damages sustained; 2) the costs of the suit; and 3) reasonable attorney's fees.
fees.
Additionally,
Additionally,aacourt
courthas
has the
the discretion
discretionto
toaward
award additional
additionaldamages
damages in
in the
the amount of
of up
up to
to three
three
times
the
actual
damages
sustained
by
the
plaintiff.
These
treble
damages
are
limited
to
$10,000
times the actual damages sustained by the plaintiff. These treble damages are limited to $10,000
in Superior Court and $75,000
$75,000 in
in District Court.
Court. For
Forcauses
causes of
of action
action accruing on or after July
26, 2009,
2009, the
the CPA
CPA will
will provide that in a lawsuit for a CPA violation,
violation, the
the District
District and
and Superior
Superior
Courts
Courts have
have the discretion to award
award up to $25,000
$25,000 in
in discretionary
discretionary treble
trebledamages.
damages.
Washington
claim under the CPA, private
Washington courts
courts have
have long held
held that,
that, to
to state
state aa claim
private parties
parties must
must show
show
that
the
Act
complained
of
adversely
impacts
the
public
interest.
SSB
5531
provides
a
statutory
that the Act complained of adversely impacts the public interest. SSB 5531 provides a statutory
standard
for what constitutes
constitutes an
animpact
impact on
on public
public interest.
interest. In
In aa private
private action
action claiming
claiming a CPA
standard for
violation,
a
claimant
may
establish
that
the
act
or
practice
is
injurious
to
the
public
violation, a claimant may establish
act or practice is injurious
public interest
interest
because
it:
1)
violates
a
statute
that
incorporates
the
CPA;
2)
violates
a
statute
because it: 1) violates a statute that incorporates the CPA; 2) violates a statute that
that contains
contains aa
specific legislative
legislative declaration
declaration of
of the
the statute’s impact on the public interest; or 3) injures, could
have
injured
or
can
still
injure
other
have injured
still injure other persons.
persons.
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SB 5164:
5164: Collection
Collection Practices
Practices of
of Payday
Payday Lenders
Lenders and
and ESHB
ESHB 1709:
1709:Small
SmallLoan
Loan Default
Default Risk
SB 5164 is effective July
July 26,
payday loan
loan collection
collection practices.
practices. More
26, 2009
2009 and prohibits certain payday
specifically,
visit to
invited),
specifically, the
the lender may not visit
to the
the borrower's place of employment (unless
(unless invited),
impersonate
law enforcement
enforcement officer
officer or
to suggest
suggestthat
thatthey
theyare
areaffiliated
affiliated with
with
impersonate aa law
or make
make statements
statements to
any other
other governmental
governmentalofficial.
official. The
intimidating, abusive
The Act
Actalso
also prohibits
prohibitsharassing,
harassing, intimidating,
abusive or
embarrassing
communicationwith
with aaborrower.
borrower. Collection activity
embarrassing communication
activity will
willbe
bepresumed
presumed to
to be
be
harassing
if
the
lender
communicates
with
the
borrower
more
than
three
times
a
week,
harassing if the lender communicates with the borrower more than three times a week,
communicates
communicates with the
the borrower
borrower at
at their
their place
place of
of employment
employmentmore
morethan
than once
once aa week,
week,
communicates
at
the
borrower's
residence
between
the
hours
of
9:00
p.m.
and
7:30
a.m. or
or
communicates at the borrower's residence between the hours of 9:00 p.m. and 7:30 a.m.
communicates
with someone
the borrower.
borrower.
communicates with
someone other than the

ESHB 1709 is effective January
January 1,
will significantly
1, 2010,
2010, and will
significantlychange
change the
the terms
terms on which
payday loans
loans may
may be
be made
madein
inthe
thestate
stateofofWashington.
Washington. The
The minimum
minimum term of
of aa loan is the
borrower's
seven days.
days. If
borrower's next
next paycheck
paycheck unless
unless that
that is
is less
less than seven
If ititisisless
lessthan
thanseven
seven days,
days, the
the
minimum
term
is
the
date
of
the
next
following
pay
date.
A
borrower
may
not
take
out
more
minimum term is the date of the next following
date. A borrower may not take out
than $700 in small loans at
at any
any time
time from all
all lenders
lenders or
or borrow
borrow more
more than
than 30
30 percent
percent of the
borrower's gross
monthly income, whichever
gross monthly
whichever is
is less.
less.
Payday
lenderswill
will also be
be prohibited
prohibited from making a small loan to aa borrower
borrower if making
Payday lenders
making the
loan would result in
a
borrower
receiving
more
than
eight
small
loans
from
all
licensees
in a borrower receiving more than
small loans from all licensees in any
12 month period. The
with aa new
The existing
existing payment
payment plan
plan will
willalso
alsobe
be eliminated
eliminated and
and replaced
replaced with
installment plan. In
addition,
the
lender
must
inform
the
borrower
that
if
the
borrower
In addition, the lender must inform the borrower that if the borrower cannot
cannot
repay
loan when the
the loan
loan is
is due,
due, then
then the
theborrower
borrower may
may convert
convert the
the small
small loan to an
an installment
installment
repay aa loan
plan.
plan.
The Washington DFI
DFI will
willestablish
establishaadatabase
database in which
which all
allsmall
smallloans
loans must
must be
be registered
registered to
ensure
thatlicensees
licenseeswill
willbe
beable
abletotocomply
complywith
with the
thenew
newlimitations.
limitations. The
ensure that
The Director
Director must
must also
also
collect and submit the
the payday
paydaylending
lendingactivity
activity information to the Legislature. The
The DFI
DFIhas
has also
also
started
the
process
of
drafting
implementing
regulations.
started the process of drafting implementing regulations.

HB 1166: Linked Deposit Program Loans
The Act, which
July 26,
which becomes
becomes effective on July
26, 2009,
2009, authorizes Community Development
Financial Institutions (“CDFI”s)
(“CDFI”s) to
deposit program.
program. A CDFI
toparticipate
participate in
in the
the state’s linked deposit
CDFI is
is aa
specialized financial
financial institution
certified
by
the
U.S.
Department
of
the
Treasury
to
make
loans
institution certified by the U.S. Department of the Treasury to make loans
for
for community
communitydevelopment
development purposes.
purposes. Under
Under the
the Linked
LinkedDeposit
DepositProgram,
Program, Washington
Washington State
State
certified
minority-owned
and
women-owned
businesses
can
receive
reduced
rate
loans
from
certified minority-owned and women-owned businesses can receive reduced rate loans from
CDFIs. The
use up
upto
to$190
$190million
million of
TheWashington
WashingtonState
State Treasury
Treasury Department can use
of surplus
surplus funds
that
deposited as
ascertificates
certificates of
of deposit
deposit in
in institutions
institutions that
that are deposited
that make
make loans
loans under
under the
the program.
The
forfeits some
of the
on the
the condition
condition that
The state
state forfeits
some of
the interest
interest on
on the
the deposits
deposits on
that the
the CDFI
CDFIuses
uses the
the
savings
to make
savings to
make the
the reduced
reduced rate
rate loans.
loans.
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SSB
5468:Nonprofit
Nonprofit Housing Organizations
SSB 5468:
Effective
Loan Act
Act to exempt certain
certain non-profit
non-profit
Effective July
July26,
26,2009,
2009, this
thisAct
Actamends
amends the Consumer
Consumer Loan
housing organizations
organizations from
from its coverage.
coverage. To qualify
qualify for
forthe
the exemption,
exemption, the
the organization
organization must
make
loans under
under certain
certain federal
state funded
funded housing
housing programs.
programs.
make loans
federal and
and state
SSB 5723: Small Business
Business Assistance
The
The new law
law provides
provides that
that contributions
contributionstotolocal
localororstatewide
statewidebusiness
businessassistance
assistance organizations
must
be
considered
in
assessing
the
bank's
performance
in
meeting
community
credit needs.
needs. It
It
must be considered in assessing the bank's performance in meeting community credit
takes
effect on
on July
July 26, 2009.
takes effect

Washington DFI Interpretative
Interpretative Statement
Statement
According to the Washington DFI, persons
persons(individuals
(individuals or
or entities)
entities) communicating
communicating directly
directly with
with
borrowers and
and collecting
collecting information
information from
fromthem
them about
about possible
possible loan modifications
modifications must
must be
be
licensed
under the
the Consumer
Consumer Loan
Loan Act
Act or
licensed under
or the
the Mortgage
Mortgage Broker
Broker Practices
Practices Act
Actunless
unless they
they are
are
otherwise exempt from licensing. InInaddition,
addition,those
thoseoperating
operatingas
as mortgage
mortgage brokers must obtain
fee
agreementswith
with the
the borrowers
borrowers if
if they
collecting aa fee
in advance
of services.
services. The
fee agreements
they are
are collecting
fee in
advance of
The fees
fees
must generally be
be limited
limited to
to $750
$750 for
for hardship
hardship counseling and $750 for actual negotiation of the
modification.
modification. InInaddition,
addition,the
themodification
modificationmust
mustresult
resultininaatangible
tangiblenet
net benefit
benefit to
to the
the borrower.
The borrower must also
also be
be informed
informed about
about the
theavailability
availability of the U.S. Department of Housing
and
Urban
Development’s
counseling
services.
and Urban Development’s counseling services.
For
Finance Law
Law Industry Team
For more
more information,
information,please
please contact
contact the
the Mortgage and
and Consumer Finance
Team at
at

Lane
Lane Powell:
Powell:
206.223.7000
206.223.7000 Seattle
Seattle
503.778.2100
Portland
503.778.2100 Portland
360.754.6001
Olympia
360.754.6001 Olympia
MortgageAndFinance@lanepowell.com
www.lanepowell.com

We
We provide
provide the
the Mortgage
Mortgage and
and Consumer
Consumer Finance
Finance Law
LawHotsheet
Hotsheet as
as aa service to our clients,
colleagues
and
friends.
It
is
intended
to
be
a
source
of
general
information,
not an
an opinion
opinion or
or
colleagues and friends. It is intended to be a source of general information, not
legal advice on any specific situation, and does
does not
not create
createan
anattorney-client
attorney-clientrelationship
relationship with
with our
readers.
readers. IfIf you would like
like more
more information
informationregarding
regardingwhether
whether we
we may
may assist
assist you in any
particular
contact one
one of
of our
our lawyers,
lawyers, using
using care
care not
not to
to provide
provide us
us any
any confidential
confidential
particular matter,
matter, please
please contact
information
information until
untilwe
wehave
have notified
notified you
you in
inwriting
writingthat
thatthere
thereare
are no
no conflicts
conflicts of
ofinterest
interest and
and that
we
have
agreed
to
represent
you
on
the
specific
matter
that
is
the
subject
of
your
inquiry.
we have agreed to represent you on the specific matter that is the subject of your inquiry.
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