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NOTE
This
This report
report includes
includes an
an explanatory
explanatory Comment
Comment to
to each
each section
section
of
the
recommended
legislation.
The
Comments
are
written as
of the recommended legislation. The Comments are written
as

ifif the
the legislation
legislation were
were already
already operative,
operative, since
since their primary
purpose
to explain
explainthe
thelaw
lawas
asititwill
will exist
exist to those
those who
who will
will
purpose isisto
have
occasion to
to use
use itit after
after it
it is
have occasion
is operative.
operative. The
The Comments
Comments are
are
legislative
history and
legislative history
and are
are entitled
entitled to
to substantial
substantial weight
weight inin
construing
construing the statutory provisions. For
For aa discussion
discussion of
of cases
cases
addressing
the
use
of
Law
Revision
Commission
materials
addressing the use of Law
Commission materials in
ascertaining
legislative intent,
intent, see
ascertaining legislative
see the
the Commission’s
Commission’s most
most
recent
Annual Report.
recent Annual
Report.
Cite this report
Privilege After Client’s Death,
report as
as Attorney-Client
Attorney-Client Privilege
Death, 38
38
163
Cal.
Cal. L.
L. Revision
Revision Comm’n
Comm’n Reports
Reports 163 (2008).
(2008). This
part of
of
This isis part
publication #232.
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STATE
STATE OF OF
CALIFORNIA
CALIFORNIA
CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Room D-2
Palo Alto, CA 94303-4739
650-494-1335
PAMELA L. HEMMINGER, Chairperson
SUSAN DUNCAN LEE, Vice Chairperson
DIANE F. BOYER-VINE
SENATOR ELLEN CORBETT
ASSEMBLY MEMBER NOREEN EVANS
SIDNEY GREATHOUSE
FRANK KAPLAN
WILLIAM E. WEINBERGER
HON. JOHN ZEBROWSKI

February
February 19,
19, 2009
2009

To: The
TheHonorable
HonorableArnold
ArnoldSchwarzenegger
Schwarzenegger
California, and
Governor of California,
and
The Legislature
Legislature of
of California

Properly
privilege
prohibits
Properly invoked,
invoked,the
theattorney-client
attorney-client
privilege
prohibits
communication
compelled disclosure
disclosureof aofconfidential
a confidential
communication
between aa client
client and
and the
the client’s
client’s attorney.
between
attorney. For
For example,
example, when
when
the
privilege
applies,
it
prevents
use
of
the
confidential
the privilege applies, it prevents use of the confidential
communication
evidence in
in court.
court.
communication as
as evidence
privilege
is toispromote
justicejustice
by
The purpose
purpose ofofthethe
privilege
to promote
by
encouraging clients
disclose
information
to their
encouraging
clients totofully
fully
disclose
information
to their
attorneys,
without
fear
that
the
attorney
may
be
forced
to to
attorneys, without fear that the attorney may be forced
reveal
that information.
information. A
reveal that
A countervailing
countervailingconsideration
considerationisisthat
that
thethe
search
the privilege’s
privilege’sexclusion
exclusionofofevidence
evidencemay
mayhinder
hinder
search
for truth.
truth.
Under
(Sections 953-954),
953-954), the
Under the
the Evidence
Evidence Code
Code (Sections
the attorneyattorneyclient
privilege
survives
the
client’s
death
so
long
as
there
client privilege survives the client’s death so long as there is
is aa
personal representative,
thethe
deceased
client’s
personal
representative, who
whoholds
holds
deceased
client’s
privilege. Accordingly,
the privilege
survives survives
during
privilege.
Accordingly,
the privilege
during
administration
of
the
client’s
estate.
administration of the client’s estate.
Under
law (Moeller
attorneyUnder case
case law
(Moellerv.v.Superior
SuperiorCourt),
Court),thethe
attorneymay
client privilege
privilegeofofa adeceased
deceasedclient
clientwho
whowas
wasa trustee
a trustee
may
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survive so
trustee, who
who holds
survive
so long
long as
as there
there is
is aa successor
successor trustee,
holds the
the
deceased trustee’s
Survival
of theofdeceased
deceased
trustee’s privilege.
privilege.
Survival
the deceased
trustee’s
privilege
extends
only
to
the
trustee’s
attorney-client
trustee’s privilege extends only to the trustee’s attorney-client
communications
capacity
relating
to
communications made
made inina fiduciary
a fiduciary
capacity
relating
to
administration of
of the
the trust.
trust.
Chapter 388
of of 2007
Chapter
388 ofofthe
theStatutes
Statutes
2007 directs
directsthe
theLaw
Law
Revision
Commission
to
study
the
attorney-client
privilege
Revision Commission to study the attorney-client privilege
after
client’s death.
after the
the client’s
death.
The Commission
several alternatives
alternatives to
to existing
existing
The
Commission considered
considered several
to be
be clearly superior
law. None
None appears
appears to
superior to
to existing
existing law.
law. The
The
Commission
believes
that
existing
law
strikes
a
good
balance
Commission believes that existing law strikes a good balance
between
competing policy
policy considerations.
between competing
considerations.
Accordingly, the
Accordingly,
the Commission
Commissionrecommends
recommends preservation
preservation of
of
existing
law, with
minor
the general
generalapproach
approachof of
existing
law, two
with
two minor
adjustments.
These
adjustments
would
be
consistent
with the
adjustments. These adjustments would be consistent with
the
policy
determination
underlying
existing
law.
policy determination underlying existing law.
In particular,
is to:
to:
In
particular, the
the Commission’s
Commission’s recommendation
recommendation is

•

•

Clarify
Clarify that
that an
an existing
existing exception
exception in
in Evidence
Evidence Code
Code
Section
957, which
which applies
when all parties
Section 957,
applies when
parties claim
claim
through
client, applies
applies when
when one
or more
through the
the deceased
deceased client,
one or
more
of
of the
the parties
parties claims
claims under
under aa nonprobate
nonprobate transfer.
transfer.
Clarify that
by aby
personal
that the
theprivilege
privilegeis held
is held
a personal
representative
who is appointed
representative who
appointed for
forpurposes
purposes ofof
subsequent
estateadministration
administration pursuant
pursuant to
subsequent estate
to Probate
Probate
Code
Section 12252.
12252.
Code Section

This
This recommendation
recommendation was
was prepared
prepared pursuant
pursuant to
to 2007
2007 Cal.
Cal.
Stat.
ch.
388,
§
2
(AB
403).
Stat. ch. 388, § 2 (AB 403).
Respectfully
Respectfully submitted,
submitted,

Pamela
L. Hemminger
Hemminger
Pamela L.
Chairperson
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Comments
from knowledgeable
persons are
are invaluable
invaluable in
in the
Comments from
knowledgeable persons
the
Commission’s
study
process.
The
Commission
would
like
to
Commission’s study process. The Commission would like to
express
its appreciation
appreciation to
to the
the individuals and
express its
and organizations
organizations who
have
taken
the
time
to
share
their
thoughts
with
the
Commission.
have taken the time to share their thoughts with the Commission.
of an
or organization
Inclusion ofofthe
thename
name
of individual
an individual
or organization
an an
indication
of theofindividual’s
should not
notbebetaken
takenas as
indication
the individual’s
opinion
or
the
organization’s
position
on
any
aspect
of of
thisthis
opinion or the organization’s position on any aspect
recommendation.
anyany
errors
or or
recommendation. The
The Commission
Commissionregrets
regrets
errors
omissions that
made
in compiling
these these
omissions
that may
mayhave
havebeen
been
made
in compiling
acknowledgments.
acknowledgments.
DAVID
DAVID W.
W. BAER,
BAER, Executive
Executive Committee
Committee of the State
State Bar Trusts
Trusts and
and
Estates
Section
Estates Section
HON.
B.H
HARVEY
Susanville
H
ON. JOSEPH
JOSEPH B.
ARVEY ((RET.),
RET.), Susanville

PAUL
HOFFMAN,
Hoffman Sabban
Sabban &
& Watenmaker
P
AUL GORDON
GORDON H
OFFMAN, Hoffman
Watenmaker

NEIL
Committee of
of the
the State
NEIL F.
F. HORTON,
HORTON , Executive
Executive Committee
State Bar Trusts
Trusts and
and
Estates
Section
Estates Section

JODIE
JENSEN,
El Dorado
County
District
JODIE JENSEN
, El Dorado
County
District
Attorney’s Office
Attorney’s Office
MICHAEL
Los Angeles
Angeles County
County Public
Public Defender
Defender
M
ICHAEL P.
P. JUDGE,
JUDGE , Los

SUZANNE
M. MELLARD,
SUZANNE M.
MELLARD, State
State Bar
Bar Committee
Committee on
on Professional
Professional
Responsibility
and
Conduct
Responsibility and Conduct
PROF.
A.SSCALLEN,
William Mitchell
Mitchell College of Law
P
ROF. EEILEEN
ILEEN A.
CALLEN, William
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privilege
prohibits
Properly invoked,
invoked,the
theattorney-client
attorney-client
privilege
prohibits
communication
compelled disclosure
disclosureof aofconfidential
a confidential
communication
1
between
a
client
and
the
client’s
attorney.1
For
between a client and the client’s attorney. For example,
example, when
when
the
privilege
applies,
it
prevents
use
of
the
confidential
the privilege applies, it prevents use of the confidential
communication as
communication
as evidence
evidence in
in court.2
court.2
the Commission
to studyto study
The Legislature
Legislaturedirected
directed
the Commission
“whether,
and
if
so,
under
what
circumstances,
“whether, and if so, under what circumstances,the
theattorneyattorneyclient
privilege
should
survive
the
death
of
the
client.”3
client privilege should survive the death of the client.”3 Under
Under
hashas
limited
duration
after the
existing law,
law,the
theprivilege
privilege
limited
duration
after the
client’s death.4
client’s
death.4
This
served
by the
This recommendation
recommendationdiscusses
discussespolicies
policies
served
by the
attorney-client
privilege,
and
describes
existing
law
attorney-client privilege, and describes existing law
concerning the survival of
of the
the privilege
privilegeafter
afterthe
thedeath
deathofofthe
the
existing
lawlaw
client. ItItthen
thensets
setsforth
forthseveral
severalalternatives
alternativesto to
existing
that
the
Commission
considered.
that the Commission considered.

1. Evid.
Evid.Code
Code§§
§§952,
952, 954.
954. The
The protection
protection of
of aa confidential
confidential communication
communication
includes an
an attorney’s
attorney’s “legal
“legal opinion
formed
and
the
advice given”
given” in
opinion formed and
in the
the course
course
of the
the attorney-client relationship.
relationship. Evid.
Evid. Code
Code §§ 952.
952.

2. The
privilege is not
The attorney-client
attorney-client privilege
not limited
limited totocourt
courtproceedings,
proceedings, but
but
applies in “any action,
inquest, or
or inquiry
applies
action, hearing,
hearing, investigation,
investigation, inquest,
inquiry (whether
(whether
conducted
by a court,
conducted by
court, administrative
administrative agency,
agency, hearing
hearing officer,
officer, arbitrator,
arbitrator,
legislative
authorized by
by law)
law) in which,
legislative body, or any other person
person authorized
which, pursuant
pursuant to
law, testimony can
given.” Evid.
also Evid.
can be compelled to be given.”
Evid. Code
Code §§ 901;
901; see
see also
Code
910.
Code §§ 910.
It
noted that
that when
when the
the privilege
privilege is
is inapplicable,
inapplicable, the
attorney-client
It should
should be
be noted
the attorney-client
communication
is
not
necessarily
admissible.
Other
evidentiary
communication
not necessarily admissible. Other evidentiary exclusionary
exclusionary
rules
still apply.
rule).
rules still
apply. See,
See, e.g.,
e.g., Evid.
Evid. Code
Code §§ 1200
1200 (hearsay
(hearsay rule).
3.
ch. 388,
388, §§ 22 (AB
(AB 403).
3. 2007
2007 Cal. Stat. ch.
403).

4. See
& Comments;
See Evid.
Evid. Code
Code §§
§§ 953-954 &
Comments; Moeller v. Superior
Superior Court, 16
Cal. 4th 1124, 1127, 1134, 947 P.2d
P.2d 279, 69 Cal.
Cal. Rptr.
Rptr. 2d
2d 317
317 (1997);
(1997);see
see also
also
Prob. Code
Code §§
§§ 15414,
15414, 21200-21207
21200-21207 (rules
perpetuities).
Prob.
(rules against
against perpetuities).
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The Commission
of
The
Commission recommends
recommends that
that the
the general
general approach
approach of
existing law
lawbe
bepreserved.
preserved. The
TheCommission
Commissiondoes,
does,however,
however,
recommend
minor
adjustments
that
are
consistent
with
recommend minor adjustments that are consistent withthat
that
general
approach.
general approach.
POLICIES
OF THE
THEA
ATTORNEY-CLIENT
POLICIES OF
TTORNEY-CLIENT
PRIVILEGE
PRIVILEGE

The
of the
The fundamental
fundamental purpose
purpose of
the attorney-client
attorney-client privilege
privilegeisis
to
disclose
information
to their
to encourage
encourage clients
clientstotofully
fully
disclose
information
to their
attorneys, without
attorney
may
be forced
to to
attorneys,
without fear
fearthat
thatthethe
attorney
may
be forced
5
seeks
to encourage
reveal that
that information.5
information. The
Theprivilege
privilege
seeks
to encourage
candid
communication
between
clients
and
their
candid communication between clients and their attorneys
attorneys in
in

5. Fisher
425 U.S.
U.S. 391,
391, 403
403 (1976)
(1976)(“[I]f
(“[I]f the
Fisher v.
v. United
United States,
States, 425
the client knows
knows
that damaging
information could
could more
that
damaging information
more readily be
be obtained
obtained from the
the attorney
attorney
following
following disclosure
disclosure than
than from [the client
client himself
himself or
or herself]
herself] ininthe
theabsence
absence of
disclosure,
the
client
would
be
reluctant
to
confide
in
[the]
lawyer
...”);
disclosure, the client would be reluctant to confide in [the]
...”); see
see Evid.
Code
950 Comment; People
People v.
v. Meredith, 29
Code § 950
29 Cal.
Cal. 3d
3d 682,
682, 690-91,
690-91, 631
631 P.2d
P.2d 46,
46,
175
Cal. Rptr. 612
612 (1981);
(1981); Dep’t of Pub.
175 Cal.
Pub. Works
Works v.
v. Donovan,
Donovan, 57 Cal.
Cal. 2d
2d 346,
346,
354, 369 P.2d
P.2d 1, 19 Cal. Rptr. 473 (1962); Greyhound Corp. v. Superior Court,
56
Cal. 2d
355, 396,
396, 364
364 P.2d
P.2d 26,
26, Cal.
Cal. Rptr.
Rptr. 90
90 (1961).
(1961).
56 Cal.
2d 355,
The
client candor
is also
The goal
goal of
of encouraging
encouraging client
candor is
also furthered
furthered by aa related
related
doctrine, the
the duty of confidentiality.
confidentiality. See
See Bus. &
& Prof.
Prof. Code
Code §§ 6068(e);
6068(e); Rules of
Professional
Conduct R. 3-100.
Professional Conduct
3-100. While the
the attorney-client
attorney-client privilege
privilege protects
protects
against
compelled disclosure,
disclosure,the
theduty
duty of
of confidentiality
confidentiality is
against compelled
is broader,
broader, protecting aa
client’s
from disclosure,
disclosure,even
evenifif not compelled.
This duty has
client’s secrets
secrets from
compelled. This
has an
an
unlimited
unlimited duration
duration after
after the
the client’s death.
death. Vapnek
Vapnek et al,
al, California
California Practice
Practice
Guide:
Responsibility, Confidentiality and Privilege
Guide: Professional
Professional Responsibility,
Privilege §§
§§ 7:35-7:36
7:35-7:36
(2008).
Another doctrine, the work-product
work-product privilege,
privilege,protects
protects certain
certain aspects
aspects of the
attorney-client
Code Civ.
Civ. Proc.
attorney-client relationship.
relationship. See,
See, e.g.,
e.g., Code
Proc. § 2018.030(a) (protecting,
nearly
discovery of
of any
nearly absolutely,
absolutely, discovery
any “writing
“writing that
that reflects
reflects an
an attorney’s
attorney’s
impressions,
conclusions, opinions,
opinions, or legal research
impressions, conclusions,
research or theories”);
theories”); Penal
Penal Code
Code
§
1054.6 (providing
(providing same
Code Civ.
Civ. Proc.
§ 1054.6
same protection
protection in
in criminal
criminalcases);
cases); see
see also
also Code
Proc.
§
limited protection
protectiontoto other
other work
work product
product inin civil
§ 2018.030(b) (providing
(providing limited
cases).
Unlike the
theattorney-client
attorney-clientprivilege
privilege and
andduty
dutyof
of confidentiality,
confidentiality, the workcases). Unlike
product
product privilege
privilegeseeks
seeks to
to protect
protect the
the freedom
freedom of
ofattorneys
attorneys totoprepare
prepare their
theircases,
cases,
rather
than to encourage
attorney-client communication.
Code Civ. Proc.
rather than
encourage attorney-client
communication. See
See Code
Proc.
§
2018.020.
§ 2018.020.
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order to
to promote
promote “broader
“broader public
publicinterests
interestsininthe
theobservance
observance
6
of law
administration of
of
law and
and the
the administration
of justice.”6
justice.”
The
privilege
is
an
exception
to
The privilege is an exception tothe
thegeneral
generalrules
rulesthat
thatany
any
witness
with
knowledge
of
an
issue
may
be
called
to
testify
witness with knowledge of an issue may be called to testify
and that
every
person’s
evidence.7
and
that the
the public
publichas
hasaaright
rightto to
every
person’s
evidence.7
Thus, a countervailing consideration
consideration is
is that
that the
the privilege
privilege may
may
8
hinder
the
search
for
truth.8
hinder the search for truth.
6. Upjohn
UpjohnCo.
Co.v.v.United
UnitedStates,
States,449
449U.S.
U.S.383,
383,389
389 (1981);
(1981);see
see also Chirac v.
Rinaker,
24
U.S.
280,
294
(1826)
(stating
that
attorney-client
Rinaker, 24
280, 294 (1826) (stating that attorney-client privilege
privilege “is
indispensable
for the
the purposes
purposesofofprivate
privatejustice”).
justice”). The
The complexity
complexity of
of law may
indispensable for
may
make
for a layperson
make it necessary
necessary for
layperson to consult an attorney in
in order
order to
to understand
understand
the
layperson’srights.
rights.24
24 C.
C. Wright
Wright & K.
the law, and
and to vindicate
vindicate the
the layperson’s
K.Graham,
Graham,
Federal
Practice and
and Procedure
Procedure§§5472
5472(2008).
(2008). Having
Having citizens
citizens informed about
Federal Practice
about
the law and
having the
the law
law administered
administered fairly
fairly are
and having
are in the public interest, which is
best
realized ifif both sides
have help
help of
of counsel.
Id. “[S]ound legal
best realized
sides have
counsel. Id.
legal advice
advice or
advocacy
serves public
public ends
ends and
and......depends
dependsupon
uponthe
thelawyer’s
lawyer’s being
being fully
fully
advocacy serves
informed
informed by the client.” Upjohn,
Upjohn, 449
449 U.S.
U.S. 389.
389. IfIfthe
theattorney’s
attorney’s “professional
“professional
mission
is to be carried
must “know all
mission is
carried out,” the
the attorney
attorney must
all that
that relates
relates to the
the
client’s reasons
for seeking
representation.”Id.
Id. The
The attorney-client
attorney-client privilege
privilege is
reasons for
seeking representation.”
thus
in the
the interest
interest and
and administration
administration of
of justice,”
thus “founded upon the necessity,
necessity, in
of having
having attorneys
attorneys aid
aid laypersons
laypersons who are
are “free
“free from
fromthe
theconsequences
consequences or the
apprehension
of disclosure.”
disclosure.” Hunt
Hunt v. Blackburn,
apprehension of
Blackburn, 128
128 U.S.
U.S. 464,
464, 470
470 (1888).
(1888).
Some
commentatorsalso
also put
put forth aa non-instrumental
Some commentators
non-instrumental rationale,
rationale, under
under
which the
the privilege
privilege is
is justified
justifiedas
as promoting
promotingvalues,
values, such
such as
as privacy, autonomy,
autonomy,
client
SeeC.
C.Mueller
Mueller&& L.
client loyalty,
loyalty, or the
the policy
policy against
against self-incrimination.
self-incrimination. See
Kirkpatrick, Evidence
5.8, p.
p. 309
309 (3d
(3d ed.
2003); E.
E. Imwinkelried, The New
Evidence § 5.8,
ed. 2003);
Wigmore:
Wigmore: A
A Treatise
Treatise on
on Evidence
Evidence Evidentiary
Evidentiary Privileges
Privileges §§
§§ 5.1.2,
5.1.2, 5.3.2,
5.3.2, pp.
pp.
259, 327 (2002); Radin, The
The Privilege of
of Confidential
ConfidentialCommunication
Communication Between
Between
Lawyer and Client, 16 Cal. L.
L. Rev.
Rev. 487, 489 (1927-28).
7. See
See Evid.
Evid. Code
Code §§ 911;
911; Branzburg
Branzburg v. Hayes,
Hayes, 408 U.S. 665,
665, 688
688 (1972)
(1972)
(public
(public has
has right
right “to every
every [person’s]
[person’s] evidence
evidence except
except for
for those
those persons
persons
protected
by aa constitutional,
constitutional, common-law
common-law or
or statutory
statutory privilege”);
privilege”); 11 E.
protected by
E. Epstein,
Epstein,
The
Attorney-Client Privilege and the Work-Product Doctrine
The Attorney-Client
Doctrine 11
11 (5th
(5th ed.
ed. 2007);
Mueller
Mueller &
& Kirkpatrick,
Kirkpatrick,supra
supra note
note 6,
6, atat285
285(stating
(stating that
that privileges
privileges “exempt
“exempt
certain
and sometimes
certain witnesses,
witnesses,from
from the
the scope
certain testimony,
testimony, and
sometimes certain
scope of
compulsory
compulsory process”).
process”).
8. See
See 11 K.
K.Broun,
Broun,McCormick
McCormick on
onEvidence,
Evidence, §§ 72,
72, pp.
pp. 387-88
387-88 (6th
(6th ed.
ed.
2006); Mueller &
& Kirkpatrick,
Kirkpatrick,supra
supranote
note6,6,atat285.
285.However,
However,ascertainment
ascertainment of
the
truth might be
be more
moredifficult
difficult ifif the
the truth
the attorney-client
attorney-client privilege
privilege did
did not
not exist.
exist. The
privilege facilitates
facilitates legal
legal representation
representation of clients,
clients, helping
helping them
them present
present their
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a long-standing
public
policy
The privilege
privilegeisisbased
basedonon
a long-standing
public
policy
determination that
that the
the aggregate
aggregate benefit to the
the justice
justice system
system
justifies
the
risk
that
the
privilege
may
result
in
unjust
justifies the risk that the privilege may result in unjust
decisions
decisions through
through suppression
suppression of
of relevant
relevantevidence.9
evidence.9 Because
Because
the privilege excludes
excludes evidence
evidence from the
the factfinder,
factfinder, however,
however,
limits to
limits
tothe
theprivilege
privilegehave
havealways
alwaysbeen
beenrecognized.10
recognized.10
cases
beforethe
thefactfinder.
factfinder. “The
“The privilege
cases before
privilegehelps
helps to
to ensure
ensure that
that the
the representation
representation

will
and fully
fully informed.” ABA
will be
be competent
competent and
ABATask
Task Force
Force on the Attorney-Client
Privilege,
American Bar
AttorneyPrivilege, Report
Report of
of the
the American
Bar Association’s
Association’s Task
Task Force
Force on
on the
the AttorneyClient Privilege,
60
Bus.
Law.
1029,
1037
(2005).
When
a
client
tells
Privilege, 60 Bus. Law. 1029, 1037 (2005). When a
tells an
an
attorney
all the
the attorney
is best
best able
able to
to ensure
that the
the truth
truth will
will
attorney all
the facts,
facts, the
attorney is
ensure that
that privilege,
prevail.
Wright &
prevail. See
See Wright
& Graham,
Graham, supra
supra note
note 6
6 (stating
(stating that
privilege, by
encouraging
open communication
communication between
between clients
clients and
and attorneys,
helps to
encouraging open
attorneys, helps
prevent
erroneous litigation
litigation results).
prevent erroneous
results). Without
Without an
an attorney-client
attorney-client privilege,
privilege,
meritorious cases
maybe
belost,
lost,due
duetotoclients’
clients’ failures
failures to
to fully
fully disclose
cases may
disclose facts
facts that
that
they thought might be
also Chirac, 24 U.S. at 294 (stating
be harmful.
harmful. See
See id.;
id.; see
see also
(stating
that
for the
that attorney-client
attorney-client privilege
privilege “is indispensable
indispensable for
the purposes
purposes of private
private
justice”).
It should
that the
the privilege
privilege would
would not
not apply
apply ifif its
should be
be noted
noted that
its exclusion
exclusion of
evidence
would unconstitutionally
unconstitutionally infringe
infringe a person’s
evidence would
person’s right. See
See Evid. Code
Code
§§ 230, 910; see,
see, e.g.,
e.g.,People
Peoplev.v.Godlewski,
Godlewski, 17
17 Cal.
Cal. App.
App. 4th 940, 945, 21 Cal.
Rptr. 2d 796 (1993)
(1993) (stating
(stating that
that ifif criminal
criminaldefendant
defendant shows
shows compelling
compelling need
need
for disclosure
disclosure of privileged
privileged communication,
communication, criminal
criminal defendant’s
defendant’s constitutional
constitutional
right to fair
fair trial
trial would
wouldmandate
mandate overriding attorney-client privilege).

9. Mitchell
Mitchellv.v.Superior
SuperiorCourt,
Court,37
37Cal.
Cal.3d
3d591,
591,599-600,
599-600,691
691 P.2d
P.2d 642,
642, 208
208
Cal. Rptr. 866 (1984);
(1984); United
United States
States v. United Shoe
Shoe Mach. Corp.,
Corp., 89 F.
F. Supp.
Supp.
357,
358 (D.Mass
(D.Mass 1950)
1950) (“The
(“The social
357, 358
social good
good derived
derived from
from the
the proper
proper performance
performance
of lawyers
acting
for
their
clients
...
outweigh[s]
the
harm
that
may come
lawyers
for their clients ...
the harm
come from
the
suppressionof
of the
the evidence.”);
evidence.”); see
see also
alsoIn
In re
re The
The Investigation
Investigation of
the suppression
of the
the Death
Death
of Eric
Eric Dewayne
Dewayne Miller
Miller and
and of
ofany
anyInformation
Informationininthe
thePossession
Possession of Attorney
Richard
Richard T.
T. Gammon
Gammon Regarding
Regarding that
that Death,
Death, 357
357 N.C.
N.C. 316,
316, 328,
328, 384
384 S.E.
S.E. 2d
2d 772
772
(2003) (stating
(stating that
that attorney-client
attorney-client privilege’s
privilege’s “protection
“protection for confidential
confidential
communications
and most
most revered
reveredin
in law”).
law”).
communications is
is one
one of the
the oldest and
10. Hazard,
Hazard, An
An Historical
HistoricalApproach
Approach to
to the
the Attorney-Client
Attorney-Client Privilege, 66 Cal.
naturally try
try to
L. Rev.
Rev. 1061,
1061, 1091
1091 (1978).
(1978). “[C]ourts and
and legislators
legislators naturally
to avoid
avoid
extravagant
applications of
of the
the privilege
privilege that would block
to information
extravagant applications
block access
access to
while contributing
contributing little
to the
the values
values and
and interests
interests at
stake.” Mueller
while
little to
at stake.”
Mueller &
Kirkpatrick,
Kirkpatrick, supra
supra note
note 6,
6, at
at 311;
311; see,
see, e.g., Fisher, 425 U.S. at
at 403
403 (attorney(attorneyclient privilege
privilege only
onlyapplies
applieswhere
wherenecessary
necessary to
to achieve
achieve its
its purpose
purpose because
because it
often withholds relevant
relevant information from
from factfinder);
factfinder);see
see also
also United
United States
States v.
Zolin, 491
491 U.S.
U.S. 554,
554,562
562(1989)
(1989)(recognizing
(recognizingcrime-fraud
crime-fraudexception
exceptionbecause
because
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CALIFORNIA’S
CALIFORNIA’S LONG-STANDING
LONG-STANDING
APPROACH
APPROACH
Background

Over
years
ago, the
directed the
Over fifty
fifty
years
ago,Legislature
the Legislature
directed the
should
adopt
the the
Commission to
to study
studywhether
whetherCalifornia
California
should
adopt
11
Uniform Rules
response
Uniform
RulesofofEvidence
Evidence(the
(the“U.R.E.”).11
“U.R.E.”). In In
responseto to
that
directive,
the
Commission
drafted
the
Evidence
Code.
that directive, the Commission drafted the Evidence
Code.
The
attorney-client
privilege
after
the
client’s
death
was
The attorney-client privilege after the client’s death wasone
one
of many
many topics
topics the
the Commission
Commission considered
considered in its
its study
study of
of the
the
U.R.E.
U.R.E.
The
the approach
approach in
in the
the U.R.E.,
U.R.E.,
The Commission
Commission recommended
recommended the
which
which provides
provides for
for posthumous
posthumous survival
survival of
ofthe
theprivilege
privilegeonly
only
12
when there
there isisa apersonal
personalrepresentative.12
representative. The
TheLegislature
Legislature
attorney-client
privilege “is
“is not without
attorney-client privilege
without its
its costs”);
costs”); Trammel
Trammel v.
v.United
UnitedStates,
States,
445 U.S. 40, 50 (1980) (privileges should
should be
be construed
construed“only
“only to the
the very
very limited
extent
that permitting aa refusal
extent that
refusal to
to testify
testify...
... has
has aa public
public good
good transcending
transcending the
the
normally predominant
principle of utilizing
predominant principle
utilizing all
allrational
rationalmeans
means for
forascertaining
ascertaining
truth,” as
as liberal
liberal application
application can
can frustrate
frustrate justice).
justice). However,
However, the
the privilege
privilege does
does
not cause
loss of
of evidence
cause aa loss
evidence if the
the communication
communication would
would not
nothave
have been
been made
made
without the protection
protection of the
the privilege.
privilege. See
See Wright &
& Graham,
Graham, supra
supra note
note 6;
Mueller &
&Kirkpatrick,
Kirkpatrick,supra
supranote
note6,6,atat287.
287.The
TheUnited
UnitedStates
States Supreme
Supreme Court
explains that “the loss of evidence
admittedly caused
causedby
by the
theprivilege
privilege is
is justified
justified
evidence admittedly
in part by the
the fact that
that without
without the
the privilege,
privilege,the
theclient
clientmay
maynot
nothave
have made
made such
such
communications
in the
the first
first place.”
place.” Swidler &
communications in
& Berlin
Berlinv.v.United
UnitedStates,
States, 524
524 U.S.
399, 408 (1998); Jaffee
518 U.S.
U.S. 1, 12 (1996); Fisher, 425 U.S. at
Jaffee v. Redmond,
Redmond, 518
403.
403.
ch. 42.
11.
11. 1956
1956 Cal.
Cal. Stat.
Stat. res.
res. ch.
42.

12.
relatingtoto the
the Uniform
Uniform Rules
12. See
See Tentative
Tentative Recommendation
Recommendation relating
Rules of
Evidence:
Article V. Privileges, 6 Cal. L.
Evidence: Article
L. Revision
Revision Comm’n
Comm’n Reports
Reports 201,
201, 208
208
(1964);
see
also
Recommendation
proposing
an
Evidence
Code,
7
Cal. L.
(1964); see also Recommendation proposing an Evidence Code, 7 Cal.
Revision
Revision Comm’n
Comm’n Reports
Reports 1,
1, 173-74
173-74 (1965);
(1965); Chadbourn,
Chadbourn, A
A Study
Study relating to
to the
the
Privileges Article
Article of
Cal. L.
L. Revision Comm’n
of the
the Uniform
Uniform Rules
Rules of Evidence,
Evidence, 66 Cal.
Reports
301, 389
389 (1964).
(1964).
Reports 301,
The
sets forth
forth who
who may
may claim
claim the
the privilege
privilege is in
The portion of the U.R.E. that sets
Rule
Rule 502(c),
502(c), which
which states:
states:
(c) Who may
may claim
claim privilege.
privilege. The
The privilege
privilege under
under this rule
rule may
may be
be
claimed
claimed by the
the client,
client, the
the client’s
client’sguardian
guardian or
orconservator,
conservator, the
the personal
personal
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adopted
that approach
approach when
when itit enacted
the Evidence
Evidence Code
Code in
in
adopted that
enacted the
1965.13
1965.13

Twenty-five
adopted
an an
attorneyTwenty-five other
otherstates
stateshave
havealso
also
adopted
attorney14
client
privilege
based
on
the
U.R.E.14
client privilege based on the U.R.E.
Duration of the Attorney-Client
Attorney-Client Privilege
Privilege After
After the
the Client’s
Client’s Death
Death

Before
Before the
the enactment
enactment of
of the
the Evidence
Evidence Code,
Code, the
theprovision
provision
setting
forth
the
attorney-client
privilege
did
not
specify
its its
setting forth the attorney-client privilege did not specify
posthumous
posthumous effect.15
effect.15
representative
of a deceased
client, or
or the successor,
trustee, or
or similar
representative of
deceased client,
successor, trustee,
representative
representative ofof a corporation,
corporation, association,
association, or other
other organization,
organization,
whether or not in existence.
A person
who was
was the
the lawyer
lawyer or
or the
the lawyer’s
lawyer’s
existence. A
person who
representative
the time
time of the
representative atatthe
the communication
communication is
is presumed
presumed to have
have
authority to claim the privilege, but only
only on
on behalf of the client.

The
The full text
text ofofRule
Rule502,
502,which
whichrelates
relates totothe
theattorney-client
attorney-client privilege,
privilege, is
is
available at
at <www.law.upenn.edu/bll/archives/ulc/ure/evid1200.htm>.
<www.law.upenn.edu/bll/archives/ulc/ure/evid1200.htm>.
953-954 &
& Comments;
HLC Properties,
Ltd. v.
13.
13. See
See Evid.
Evid. Code
Code §§
§§ 953-954
Comments; HLC
Properties, Ltd.
Superior
Court, 35
35 Cal.
Cal. 4th
4th 54,
560, 24
24 Cal.
Superior Court,
54, 65-68,
65-68, 105
105 P.3d
P.3d 560,
Cal. Rptr. 3d
3d 199
199
(2005).
14.
14. Ala.
Ala. R.
R. Evid.
Evid. 502
502 (Alabama);
(Alabama); Alaska
Alaska R. Evid. 503
503 (Alaska);
(Alaska); Ark. R.
R.
Evid. 502 (Arkansas);
(Arkansas); Del. R. Evid. 502
502 (Delaware);
(Delaware); Fla. Stat.
Stat. Ann. §§ 90.502
90.502
(Florida); Haw. R. Evid. 503
503 (Hawaii);
(Hawaii); Idaho
Idaho R.
R. Evid.
Evid. 502
502 (Idaho);
(Idaho); Kan.
Kan. Stat.
Stat.
Ann.
(Kansas);Ky.
Ky. R.
R. Evid.
La. R. Evid.
Ann. §§ 60-426
60-426 (Kansas);
Evid. 503
503 (Kentucky);
(Kentucky); La.
Evid. 506
506
(Louisiana);
Me. R. Evid. 502 (Maine); Miss. R. Evid.
(Louisiana); Me.
Evid. 502
502 (Mississippi);
(Mississippi); Neb.
Neb.
Rev.
Rev. Stat.
Stat. §§ 27-503 (Nebraska);
(Nebraska); Nev.
Nev. Rev.
Rev. Stat.
Stat. §§
§§49.035-49.115
49.035-49.115 (Nevada);
(Nevada);
N.H. R.
R. Evid
Evid 502
502 (New
(New Hampshire);
Hampshire); N.J.S.A.
N.J.S.A. 2A:84A-20 (New
(New Jersey);
Jersey); N.M.
R. Evid. 11-503
11-503 (New Mexico); N.D.
N.D. R.
R. Evid.
Evid. 502
502 (North
(North Dakota);
Dakota); Okla.
Okla. Stat.
Stat.
40.225 (Oregon);
Ann. Tit. 13
13 §§ 2502
2502 (Oklahoma);
(Oklahoma); Or.
Or. Rev.
Rev. Stat.
Stat. §
§ 40.225
(Oregon); S.D.
S.D.
Ann.
Codified Laws §§ 19-13-2-19-13-5
19-13-2–19-13-5 (South
(South Dakota); Tex. R. Evid.
Evid. 503
503 (Texas);
(Texas);
Utah
Utah R. Evid.
Evid. 504
504 (Utah);
R. Evid.
Evid. 502
502 (Vermont);
(Vermont); Wis.
Wis. Stat.
Stat. Ann.
Ann.
(Utah); Vt
Vt R.
§ 905.03(3) (Wisconsin).
However, the privilege
privilege ininthese
these states
states is not universally
universally regarded
regarded as
as ending
after
as in
in California.
California. See,
after the
the client’s
client’s estate
estate is closed,
closed, as
See, e.g.,
e.g., Swidler, 524
524 U.S.
U.S. at
at
405 n.2. The drafters
drafters of the U.R.E. intended
the attorney-client privilege to end
intended the
end
after
closes and
and the
the personal
personal representative
representative is
is discharged.
after the
the estate
estate closes
discharged. Chadbourn,
Chadbourn,
supra
note 12,
12, at
at 389;
389; see
see also
alsoWydick,
Wydick, The
The Attorney-Client
Attorney-Client Privilege,
Privilege, Does
Does It
It
supra note
Really
Have Life Everlasting?,
Really Have
Everlasting?, 87 Ky.
Ky. L.J.
L.J. 1165,
1165, 1185-87
1185-87 (1999)
(1999) (stating
(stating that
that
drafters
intended to
to end privilege after
that plain
drafters intended
after estate
estate closes,
closes, and reasoning
reasoning that
language
of U.R.E.
U.R.E. requires
that result).
result). But itit isisunclear
language of
requires that
unclearwhether
whether each
each state
state
legislature
U.R.E.’s language
that intent.
intent.
legislature that
that adopted
adopted the
the U.R.E.’s
language shared
shared that
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intointo
effect
in 1967,
the the
Since the
the Evidence
EvidenceCode
Codewent
went
effect
in 1967,
attorney-client privilege
privilege survives
survives the
the client’s
client’sdeath
death so
so long
longas
as
16
there
is
a
personal
representative.16
Accordingly,
the
privilege
there is a personal representative. Accordingly, the privilege
survives
survives during
during administration
administration of
ofthe
thedeceased
deceased client’s
client’s estate,
estate,
and
during the
and during
the resolution
resolutionofofclaims
claimsby17
by17ororagainst18
against18 the
the estate.
estate.

The
Evidence
The reasoning
reasoning underlying
underlyingthe
theapproach
approachin the
in the
Evidence
Code
is
as
follows:
Code is as follows:
Although
maintaining
the the
Although there
there isisgood
goodreason
reasonforfor
maintaining
privilege while
is being
administered
privilege
whilethe
theestate
estate
is being
administered —
particularly ifif the
is involved
involved in
in litigation —
the estate
estate is
— there
there is
15. See
ch. 129,
129, § 5).
5). It
See former
former Code
Code Civ.
Civ. Proc.
Proc. §§ 1881(2) (1939
(1939 Cal.
Cal. Stat.
Stat. ch.
seemsprobable
probablethat
thatthe
theprivilege
privilege survived
survived indefinitely,
indefinitely, and
seems
and that nobody could
waive
waive it.
it. See
See Collette
Collette v.
v. Sarrasin,
Sarrasin, 184
184 Cal.
Cal. 283,
283, 289,
289, 193
193 P.
P. 571
571 (1920);
(1920);see
see also
also
Chadbourn,
supra note
note 12,
12, at
at389-90
389-90(stating
(statingthat
thatattorney-client
attorney-client privilege
privilege might
Chadbourn, supra
have
have survived indefinitely
indefinitelybecause
because courts had determined that physician-patient
privilege and
marital
privilege
survived indefinitely).
indefinitely).
and marital privilege survived

16.
16. See
See 1965
1965 Cal.
Cal. Stat.
Stat. ch.
ch. 299,
299, §§ 2,
2, operative
operative Jan.
Jan. 1, 1967;
1967; Evid.
Evid. Code
Code
953-954 &
& Comments;
HLC Properties,
35 Cal. 4th
§§ 953-954
Comments; HLC
Properties, 35
4th at
at 65-68.
65-68. Provisions
Provisions
pertaining
set forth in
pertaining to who
who isis personal
personal representative
representative are
are set
in the
the Probate
Probate Code.
Code.
58(a) (“‘Personal representative’
See,
e.g., Prob.
See, e.g.,
Prob. Code
Code §§
§§ 58(a)
representative’ means
means executor,
executor,
administrator,
administratorwith
with the
administrator, administrator
the will
willannexed,
annexed, special
special administrator,
administrator,
successor
personal representative,
representative,public
public administrator
administrator acting
acting pursuant
successor personal
pursuant to
Section
7660, or a person
Section 7660,
person who performs
performs substantially
substantially the
the same
same function under
under
the law of another
jurisdiction governing
status.”), 8420
8420 (providing
(providing
another jurisdiction
governing the
the person’s status.”),
that person
named in
in will
will has
person named
has right
righttotoappointment
appointmentas
aspersonal
personal representative),
representative),
8461
(setting
forth
priority
of
appointment
where
decedent
dieswithout
without will).
will).
8461 (setting forth
of appointment where decedent dies
Note,
Note, however,
however, that
that when
when the
the deceased
deceased client
client was
was aatrustee,
trustee,the
thedeceased
deceased
trustee’s
privilege appears
trustee (who
(who
trustee’s privilege
appears to
to survive
survive so
so long
longas
as there
there isis aa successor
successor trustee
holds
trustee’sprivilege),
privilege), but
but only as
holds the predecessor
predecessor trustee’s
as totocommunications
communications
relating
relating to trust
trust administration.
administration. See
See discussion
discussion of “Limited Expansion
Expansion by
Moeller v. Superior
Superior Court”
Court” infra.
17. See
See Code
Code Civ.
Civ.Proc.
Proc. §§
§§ 377.30
377.30 (providing
(providingthat
thatpersonal
personal representative,
representative, or
if none,
none, successor
successor in
in interest,
interest, may
may commence
commence surviving
surviving action),
action), 377.31
377.31
(providing
or if none,
(providing for
for personal
personal representative,
representative, or
none, successor
successor in interest,
interest, to
to
continue
continue action
action brought
brought by
by decedent).
decedent).
18.
also Code
Code Civ.
Civ.
18. See
See Prob.
Prob. Code
Code §§ 9000
9000 et
et seq.
seq. (claims
(claims against
against estate);
estate); see
see also
Proc.
377.40 (subject
(subject to Probate
Code Section
Section 9000
9000 et
et seq.,
seq., surviving
surviving action
Proc. § 377.40
Probate Code
against
decedent may
may be asserted
against personal
personal representative,
representative, or
or to extent
against decedent
asserted against
extent
provided
in interest).
interest).
provided by
by statute,
statute, successor
successor in

176
176

2008-2009
RECOMMENDATIONS
2008-2009 RECOMMENDATIONS

[Vol.
[Vol. 38

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=e28ce462-a4c9-44e4-b3bb-3e743b37f525

little
at the
the expense
expense of
of excluding
excluding
littlereason
reason to
to preserve
preserve secrecy
secrecy at

relevant
evidenceafter
after the
the estate
estateisis wound
wound up
up and
relevant evidence
and the
the
personal
personal representative
representative isisdischarged.19
discharged.19

The duration of
of the
the privilege
privilege ininthe
theEvidence
Evidence Code
Code rests
rests on
on
two
key
policy
determinations.
First,
it
reflects
a
conclusion
two key policy determinations. First, it reflects a conclusion
that
wouldwould
be chilled
that attorney-client
attorney-clientcommunication
communication
be chilled
significantly if the
privilege
ended ended
before abefore
personal
significantly
if the
privilege
a personal
representative has
has completed
as as
personal
representative
completed his
his ororher
herduties
duties
personal
representative,
such
as
administration
of
the
estate
of
representative, such as administration of the estate the
of the
20
deceased
person
(the
decedent).20
Second,
it
reflects
a a
deceased person (the decedent). Second, it reflects
conclusion that
that attorney-client
attorney-client communication
communicationwould
wouldnot
notbebe
ended
after
thethe
personal
chilled significantly
significantlyif ifthetheprivilege
privilege
ended
after
personal
representative
representative has
has completed
completed his
his or
orher
herduties.21
duties.21

Two
on aaconfidential
confidential relationship
relationship —
—
Two other
other privileges
privileges based
based on
the physician-patient
physician-patient and
andpsychotherapist-patient
psychotherapist-patientprivileges
privileges
— have
have the
the same
same limited
limited posthumous
posthumous effect
effectas
as the
the attorneyattorney22
client
privilege.22
All
the
other
privileges
in
the
Evidence
client privilege. All the other privileges in the Evidence
19. Evid.
Evid.Code
Code§§ 954
954 Comment.
Comment.

20. See
See id.
id. AApersonal
personalrepresentative
representative may also
also have duties
duties to perform when
when
there is
is no
For example,
in interest
interest may
there
no estate.
estate. For
example, aa successor
successor in
may be
be appointed
appointed special
special
representative) in
in prosecuting
prosecuting aa surviving
surviving claim
administrator (a
(a type
type of personal
personal representative)

where
there is no estate
open. See
See Code
Code Civ.
Civ. Proc.
Proc. §§ 377.30
377.30 (providing that
where there
estate open.
that
successor
interest may
may commence
commencesurviving
survivingaction
action ifif there
successor inin interest
there is no
no personal
personal
representative),
377.31 (providing
(providing for
in interest
interest to
to continue
continue surviving
surviving
representative), 377.31
for successor
successor in
action
(providing that
action ifif there
there is
is no
no personal
personal representative),
representative), 377.33 (providing
that successor
successor in
interest
who commences
continuessurviving
survivingaction
action under
underCode
Codeof
of Civil
interest who
commences oror continues
Procedure
Sections 377.30
377.30 or
or 377.31
377.31 may
may be
be appointed
appointed special
specialadministrator)
administrator) &
&
Procedure Sections
Comment
(stating that
that appointment
Comment (stating
appointment of special
special administrator
administrator is
is authorized
authorized
because
“there may
may be
be aa need
need to
to impose
because “there
impose fiduciary duties
duties on
on the
the successor
successor to
protect the interests
interests of other potential beneficiaries”);
beneficiaries”); see
see also
also Prob.
Prob. Code
Code §§ 58
(personal
representative includes
includes special
special administrator).
administrator).
(personal representative
21.
21. See
See Evid.
Evid.Code
Code§§954
954Comment.
Comment.The
Theapproach
approachpresumes
presumes that
that disclosures
disclosures
that
would
only
impact
an
interest
other
than
a
property
interest
that would only impact an interest other than a property interest (e.g.,
(e.g., the
the
decedent’s
interestinin reputation)
reputation)would
would not
not significantly
significantly chill
decedent’s interest
chill attorney-client
attorney-client
communication.
993-994 (physician-patient
22.
22. See
See Evid.
Evid. Code
Code §§
§§ 993-994
(physician-patient privilege), 1013-1014
1013-1014
(psychotherapist-patient
privilege); see
also Rittenhouse
Rittenhouse v.
v. Superior Court, 235
(psychotherapist-patient privilege);
see also
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Code that
that are
are based
basedupon
uponaaconfidential
confidential relationship
relationship also
Code
also have
have
23
limited posthumous
aa limited
posthumous duration,
duration, ififany
anyatatall.23
all.
Holder
Holder of
of the
the Decedent’s
Decedent’s Privilege

Under
Under the
the Evidence
Evidence Code,
Code, the
the personal
personal representative
representative holds
holds
24
the privilege
privilege ofofa adeceased
deceasedclient.24
client. Although
Althoughthe
theEvidence
Evidence
Code permits
to exercise
the the
Code
permits the
thepersonal
personalrepresentative
representative
to exercise
Cal.
n.2, 11 Cal. Rptr. 2d 595
Cal. App. 3d 1584, 1588
1588 n.2,
595 (1991); Boling v.
v. Superior
Superior
Court, 105 Cal. App. 3d 430, 440, 164 Cal. Rptr. 432 (1980). The rationale
rationale for
the
scopeof
of these
theseprivileges
privileges is
is the
the same
as the
the rationale
rationale for
for the
the posthumous
posthumous scope
same as
the
posthumous
scopeof
of the
theattorney-client
attorney-client privilege:
privilege:
posthumous scope
Sections
993 and
994 enable
the personal
personal representative
representative to
to protect
protect the
Sections 993
and 994
enable the
the
interest
interest of the
the patient’s
patient’s estate
estate in the
the confidentiality
confidentialityofofthese
thesestatements
statements
and
to waive the privilege when
estate would
would benefit
benefit by waiver. When
and to
when the
the estate
When
the
hasno
no interest
interestin
in preserving
preserving confidentiality,
confidentiality, or when
the patient’s estate
estate has
the
the estate
estate has
has been
been distributed and
and the
the representative
representative discharged,
discharged, the
the
importance
of providing complete
to information
information relevant
to aa
importance of
complete access
access to
relevant to
particular proceeding should prevail over whatever remaining interest
interest the
decedent
may have
have had
had in
in secrecy.
decedent may
secrecy.
Evid.
Evid. Code
Code §§ 993
993 Comment.
Comment.
23.
§§ 980
980 &
& Comment
(providing that
that privilege
23. See,
See, e.g.,
e.g., Evid. Code
Code §§
Comment (providing
privilege for
confidential
confidential marital
marital communication,
communication,after
afteraaspouse’s
spouse’s death,
death, can only be claimed
on
on behalf
behalf of
of surviving
survivingspouse),
spouse), 1034
1034 &
& Comment
Comment (providing
(providing that
that clergyclergypenitent
privilege grants
penitent privilege
grants clergy member
member discretion
discretion over whether
whether to
to disclose
disclose
penitent’s
confidential communication
communicationboth
both during
during penitent’s
penitent’s life
life and
penitent’s confidential
and after
after
penitent’s
Three more
more privileges
on a confidential
penitent’s death).
death). Three
privileges based
based on
confidential relationship
relationship
were
without Commission
Commission involvement,
involvement,after
after the
the adoption
adoption of
of the
were enacted,
enacted, without
the
Evidence
Evidence Code.
Code. See
See Evid.
Evid. Code
Code §§
§§1035-1036.2
1035-1036.2 (sexual
(sexual assault
assault counselorcounselorvictim privilege),
privilege), 1037-1037.8
1037-1037.8 (domestic
(domestic violence counselor-victim
counselor-victim privilege),
1038-1038.2
(human trafficking
trafficking caseworker-victim
privilege). Of these,
1038-1038.2 (human
caseworker-victim privilege).
these, the
the
domestic
violence counselor-victim
counselor-victimprivilege
privilege and
and the
the human
domestic violence
human trafficking
trafficking
caseworker-victim
caseworker-victim privilege end outright on
on the
the victim’s
victim’sdeath.
death. See
See Evid. Code
Code
§§
1037.4, 1037.5,
§§ 1037.4,
1037.5, 1038(a),
1038(a), 1038.2(d).
1038.2(d). The sexual
sexual assault
assault counselor-victim
counselor-victim
privilege survives
survives posthumously
posthumously so
so long
long as
as there
there isisaapersonal
personalrepresentative.
representative.
See
Evid. Code
1035.6, 1035.8.
1035.8. However,
However, in
in a criminal
See Evid.
Code §§
§§ 1035.6,
criminal proceeding,
proceeding, or
proceeding
related to
to child abuse,
the sexual
sexual assault
assault counselor-victim
counselor-victim privilege
proceeding related
abuse, the
is subject
to
a
balancing
test.
See
Evid.
Code
§
1035.4
subject
a balancing test. See Evid. Code § 1035.4 (court
(court may
may override
override
privilege ifif probative
probative value
value outweighs
outweighs effect
effect compelled
compelled disclosure
disclosure would have
have
on
victim, or
on victim,
or treatment
treatment relationship
relationship and
and services).
services).
24.
24. Evid.
Evid. Code
Code §§953(c).
953(c). Provisions
Provisions relating
relating to
to who
who isisappointed
appointed personal
personal
representative
are cited
cited in
in note
16 supra.
supra.
representative are
note 16
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25 personal
decedent’s privilege
qualification,25
decedent’s
privilegewithout
without
qualification,the
the personal
representative has
has a
thethe
estate.26
representative
a fiduciary
fiduciaryduty
dutyto to
estate.26Thus,
Thus,a a
client
may
be
assured
that
a
personal
representative
will
client may be assured that a personal representative willnot
not
exercise
the
posthumous
privilege
in
a
manner
that
could
exercise the posthumous privilege in a manner that could
estate,
and thereby,
hurt the hurt the
harm the
thedecedent’s
decedent’s
estate,
and thereby,

beneficiaries.27
beneficiaries.27
Exceptions
to the
theAttorney-Client
Attorney-Client Privilege After
After the Client’s
Exceptions to
Client’s Death
Death

There
exceptions
to thetoattorney-client
There are
areseveral
several
exceptions
the attorney-client
28
privilege.28 A
A number
privilege.
number of
of these
these exceptions
exceptions apply
applyspecifically
specifically
after the
the client’s
client’s death.
death. In
Inparticular,
particular,one
oneexception
exceptionprovides
provides
that
the
privilege
does
not
apply
“to
a
communication
that the privilege does not apply “to a communication
relevant
parties
all ofallwhom
claim claim
relevant totoananissue
issuebetween
between
parties
of whom
through aa deceased
deceased client,
client, regardless
regardless of
of whether
whetherthe
theclaims
claims
are by
intestate
succession
or byorinter
are
bytestate
testateor or
intestate
succession
by vivos
inter vivos
29
transaction.”29
Other
exceptions
provide
that
the
privilege
transaction.” Other exceptions provide that the privilege
25. See
235 Cal.
Cal. App. 3d at
See Evid.
Evid. Code
Code §§
§§ 953-954;
953-954; cf.
cf. Rittenhouse,
Rittenhouse, 235
at 1588,
1588,
1590
privilege, which
1590 (stating
(stating that
that physician-patient
physician-patient privilege,
which tracks
tracks attorney-client
attorney-client

privilege, places
no restrictions
representative’sright
right to
to claim
claim or
places no
restrictions on personal
personal representative’s
waive, and
same right
right to do so as
and grants
grants same
as any other holder of
of physician-patient
physician-patient
privilege).
26.
26. See
See 24
24 Cal.
Cal.Jur.
Jur.3d
3dDecedents’
Decedents’ Estates
Estates §§ 423
423 (2008)
(2008) (discussing
(discussing personal
personal
representative’s
duty
to
estate).
representative’s duty to estate).

27. See
See id.
28. See,
used to
to commit
commit crime or
See, e.g.,
e.g., Evid.
Evid. Code
Code §§
§§ 956
956 (attorney’s services
services used
fraud), 956.6
956.6 (attorney
(attorney believes
believes disclosure
disclosure isis reasonably
reasonably necessary
necessary to prevent
prevent
criminal
criminal act
act likely
likelytotocause
causedeath
death or
or serious
serious harm),
harm), 958
958 (issue
(issue relating to
to breach
breach
by client or attorney of duty
duty arising
arising from
from attorney-client
attorney-client relationship),
relationship), 959
959 (issue
(issue
concerning
client’s competence
competenceoror intent,
intent, or
or execution
concerning client’s
execution or attestation
attestation of
document
document of which attorney
attorney was
was attesting
attesting witness), 962 (dispute among
among former
joint clients);
People v.
v. Meredith,
Meredith, 29
29 Cal.
Cal. 3d 682, 690-91& n.8,
clients); see
see also
also People
n.8, 631
631
P.2d
46, 175
175 Cal. Rptr. 612 (1981) (stating
P.2d 46,
(stating that
that ifif“counsel
“counselchooses
chooses to
to remove
remove
evidence
examineoror test
test it,
it, the
evidence toto examine
the original
original location
location and
and condition
condition of that
that
evidence
losesthe
theprotection
protectionof
of the
the privilege,”
privilege,” but that
evidence loses
that “the
“the prosecution
prosecution should
should
present
the information
information in
in a manner
present the
manner which avoids
avoids revealing
revealing the
the content
content of
attorney-client communications
communications or
or the
the original
original source
sourceof
of the
theinformation”).
information”).
29. Evid.
Evid.Code
Code §§ 957.
957.
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does not
not apply
apply to aa communication
communication if itit isis relevant
does
relevant to
to an
an issue
issue
meaning
of a
concerning the
the validity
validityororintended
intended
meaning
ofdeceased
a deceased
client’s
writing
purporting
to
affect
a
property
interest.30
client’s writing purporting to affect a property interest.30
These
exceptions seek
to permit
These exceptions
seek to
permit disclosures
disclosures that
thataadeceased
deceased
client presumably
client
presumably would
would have
have wanted,
wanted, to
to help
help ensure
ensure that
that the
the
31
client’s property
clients
client’s
propertyisistransferred
transferredasasintended.31
intended. Because
Because clients
presumably
would
want
such
disclosures,
there
seems
to
presumably would want such disclosures, there seems to be
be aa
diminished
exceptions would
would interfere
interfere with
diminished danger
danger that
that these
these exceptions
with
the
goal
of
encouraging
attorney-client
the
goal
of
encouraging candid
candid
attorney-client
communication. Due
Due to
to that
that diminished
diminished danger,
danger, disclosure
disclosure of
of
a
communication
pursuant
to
one
of
these
exceptions
would
a communication pursuant to one of these exceptions would
appropriately
public’s
interest
in
appropriately give
giveexpression
expressionto the
to the
public’s
interest
in
having the
having
the evidence
evidence before
before the
the factfinder.32
factfinder.32
Scope
ofthe
theAttorney-Client
Attorney-Client Privilege
Privilege After
After the Client’s Death
Scope of

The
exceptions that
that specifically
specifically apply
The exceptions
apply after
after aa client’s
client’s death,
death,
combined
with
the
rule
that
the
privilege
only
survives
so
combined with the rule that the privilege only survives so
long as
there is
is aa personal
personal representative,
representative,result
result in
in aa privilege
privilege
long
as there
with limited
thethe
client’s
death.
Unless
the the
with
limitedapplication
applicationafter
after
client’s
death.
Unless
issue
relates
to
the
validity
or
intended
meaning
of
a
client’s
issue relates to the validity or intended meaning of a client’s
writing
to affect
a property
interest,33
the 33 the
writing that
thatpurports
purports
to affect
a property
interest,
privilege applies
privilege
applies after
after the
the client’s death
death only in
in aa few
few types
types of
of
cases,including:
including:
cases,

30. Evid.
Evid.Code
Code §§
§§ 960-961.
960-961.
31.
31. See
See Evid.
Evid.Code
Code §§
§§ 957,
957, 960-961
960-961 Comments.
Comments.

32.
to be much
32. Without
Without these
these exceptions,
exceptions, itit would
would seem
seem to
much harder
harder for the
the
factfinder
to
decide
correctly
an
issue
relating
to
the
intent
or
validity of aa
factfinder to decide correctly an issue relating to the intent or validity
client’s
writing transferring
transferring property.
property. The
The evidence
evidence contained
contained in
the
client’s writing
in the
communication
wishes may
may not be
be available
available from any
communication relevant
relevant to
to the
the decedent’s
decedent’s wishes
any
other
source. Testimony
Testimony by
is not
not available.
available.
other source.
by the
the client,
client, who
who isisdeceased,
deceased, is
33. Cf.
Cf.Evid.
Evid.Code
Code §§
§§ 960-961.
960-961.
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(1) A A
case
casebetween
betweenaapersonal
personal representative
representative of a client’s
estate and
and aa third
third party (i.e., aa person
estate
person who does
does not
claim
claim through
throughthe
the client).34
client).34

(2) A A
case
casebetween
betweenthird
thirdparties
partiesthat
thatarises
ariseswhile
whilethethe
35
client’s
estate
is
open.35
client’s estate is open.
(3) A A
case
casethat
thatarises
ariseswhen
whenan
anestate
estate is
is not
not open,
open, but that
involves
involves aa claim
claimprosecuted
prosecuted by
byaa decedent’s
decedent’s successor
successor
in interest,
who
is
appointed
special
administrator
interest,
is appointed special administrator (a
(a
type
of
personal
representative).36
type of personal representative).36
Although
to these
cases,
the the
Although the
theprivilege
privilegeis applicable
is applicable
to these
cases,
personal representative,
representative,as
asholder
holderof
of the
theprivilege,
privilege, may
may waive
waive
personal
it.37
it.37

34. For
Forexample,
example, this
thiscould
couldinclude
includeaaclaim
claimagainst
against the
the estate
estate by aa creditor of
the
(Prob. Code
Code §§
§§ 9000-9399),
9000-9399), aa surviving
surviving action
the decedent
decedent (Prob.
action against
against aa decedent
decedent
that is asserted
against
a
personal
representative
(Code
Civ.
asserted against a personal representative (Code Civ. Proc. § 377.40), a
surviving action
action that
that isiscommenced
commenced or
or continued
continued by
byaapersonal
personalrepresentative
representative
(Code Civ. Proc.
Proc. §§
§§ 377.30, 377.31), or aa wrongful
wrongfuldeath
death action
action asserted
asserted by the
957
personal representative
377.60). Cf.
Cf. Evid.
personal
representative (Code
(Code Civ. Proc.
Proc. § 377.60).
Evid. Code
Code §
§ 957
parties who
who all
all claim through
(providing exception
exception for
for issue
issue disputed
disputed between
between parties
through
decedent).
decedent).

35. This
Thiscould
couldbe
be aa criminal
criminalcase
case or
or aa civil
civilcase
case in
in which
whichthe
theestate
estate is not aa
party.
party.

36. See
See Code
Code Civ.
Civ. Proc.
Proc. §§
§§ 377.30
377.30 (providing
(providingthat
thatsuccessor
successor in interest
interest may
commence
surviving action
action if there
commence surviving
there isisnonopersonal
personalrepresentative),
representative), 377.31
377.31
(providing for successor
in
interest
to
continue
surviving
action ifif there
successor in interest to continue surviving action
there is no
personal
personal representative),
representative), 377.33
377.33 (providing
(providing that
that successor
successor in interest
interest
commencing
commencing or continuing claim
claim under
under Code of Civil
CivilProcedure
Procedure Section
Section 377.30
377.30
or 377.31
377.31 may
may be
be appointed
appointed special
special administrator);
administrator); see
see also
also Prob.
Prob. Code
Code §§ 58
(personal
representativeincludes
includes special
special administrator);
administrator); cf.
cf. Rittenhouse
(personal representative
Rittenhouse v.
Superior
Court, 235
235 Cal.
Cal. App. 3d 1584,
Superior Court,
1584, 1588-89,
1588-89, 11 Cal. Rptr. 2d 595
595 (1991)
(1991)
(special
(special administrator, as
as personal
personal representative,
representative, holds decedent’s
decedent’s physicianpatient privilege).
37. See
See Evid.
Evid.Code
Code §§ 953(c)
953(c) &&Comment
Comment(stating
(statingthat
thatpersonal
personal representative
representative
“may either
either claim
claim or
or waive
waive the
the privilege
privilegeon
onbehalf
behalfofofthe
thedeceased
deceased client”);
client”); see
see
also Evid. Code
Code §§ 912
912(providing
(providing that
that only
only aa holder
holder of
of aa privilege
privilege may
may waive
waive it);
it);
also
cf. Rittenhouse,
Rittenhouse, 235
235 Cal.
Cal. App.
App. 3d
3d at
at 1587-89
1587-89 (holding
(holding that
that personal
personal
representative has
hassame
sameright
right to
to waive
waive physician-patient
physician-patient privilege as
representative
as any other
other
holder of that privilege).
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RECENT
AMENDMENTS
RECENT A
MENDMENTS TO
TO PROBATE
PROBATE CODE
CODE
SECTION
12252
SECTION 12252

In
to Probate
Code Section
Section 12252
In 2007,
2007, amendments
amendments to
Probate Code
12252 were
were
made
relating
to
the
posthumous
attorney-client
privilege.38
made relating to the posthumous attorney-client privilege.38
Section 12252
reappointment
of a personal
Section
12252 relates
relatesto to
reappointment
of a personal
representative. The
subject
to two
representative.
The amendments
amendmentsmay
maybebe
subject
to two
different
interpretations.
different interpretations.
One
expand
the attorney-client
One interpretation
interpretationwould
would
expand
the attorney-client
privilege after
death
by requiring
a courta tocourt to
privilege
afterthe
theclient’s
client’s
death
by requiring
representative
solely
to hold
reappoint aapersonal
personal
representative
solely
to the
hold the
privilege,
even
when
there
is
no
estate
to
administer.
privilege, even when there is no estate to administer.
However,
to be
with with
However, this
thisinterpretation
interpretationappears
appears
to atbeodds
at odds
legislative intent.39
legislative
intent.39
thatthat
the amendments
merelymerely
Another interpretation
interpretationis is
the amendments
clarify
that
a
personal
representative
who
is
appointed
to to
clarify that a personal representative who is appointed
estate
(estate
subsequent
perform
administration
perform
subsequent
estate
administration
(estate
occurs
after the
original
administration that
that
occurs
after
the estate
original estate
administration has
when aa new
is discovered)
administration
has ended,
ended, as
as when
new asset
asset is
discovered)
holds
the
deceased
client’s
privilege.
The
legislative
holds the deceased client’s privilege. The legislativehistory
history

38.
38. See
See 2007
2007 Cal.
Cal. Stat.
Stat. ch.
ch. 388,
388, §§11(AB
(AB403).
403).These
Theseamendments
amendments were
were
enacted by
by the
the same
samebill
bill that
the Commission
Commission this
2007 Cal.
Cal.
enacted
that assigned
assigned the
this study.
study. See
See 2007
Stat. ch.
ch. 388,
388, §§ 22 (AB
(AB 403).
Stat.
403).

39.
39. Under
Under this
this interpretation,
interpretation, the
the effect
effect of
of the
theamendment
amendment would permit
permit
indefinite survival
survival of the
indefinite
the privilege,
privilege, aa significant
significant change
change from existing
existing law,
law,
which
Committee
which was
was expressly
expressly rejected
rejected by
by aa legislative
legislative committee.
committee.See
See Senate
Senate Committee
on
Judiciary Analysis
Analysis of
on Judiciary
of AB
AB403
403(June
(June 26,
26, 2007),
2007), p.
p. 6.
6.
Further, ifif the
intended
effect
had
been
to
permit
the intended effect had been to permitaapersonal
personal representative
representative
to
to hold
hold the
the privilege
privilege when
when there
there is
is no
no estate
estate to administer, it would
would be
be odd
odd to
to use
use
Probate
Code Section
Section 12252
12252 to
to make
make that
that change
change in
in the
the law.
law. Located in Section
Probate Code
Section
12252,
any expansion
expansionof
of the
the privilege
privilege would be
12252, any
be limited
limited to
tocircumstances
circumstances in
which
which aa personal
personal representative
representative had
had previously
previouslybeen
been discharged.
discharged. See
See Prob.
Prob. Code
Code
§
12252 (relating
(relating to
§ 12252
to reappointment
reappointment of
of aa personal
personal representative).
representative).
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stronger
support
for for
this this
interpretation
of the
the bill
billprovides
provides
stronger
support
interpretation
40
than for
for the
than
the first
firstinterpretation.40
interpretation.
LIMITED
LIMITEDEXPANSION
EXPANSION BY
BY MOELLER
MOELLER V.
V.
SUPERIOR
SUPERIOR COURT
COURT
A
A California
CaliforniaSupreme
SupremeCourt
Courtdecision
decisionappears
appears totoaffect
affectthe
the
attorney-client privilege when
duration of
of the
the posthumous
posthumous attorney-client
when the
the
deceased
client
was
a
trustee.
In
Moeller
v.
Superior
Court,
deceased client was a trustee. In Moeller v. Superior Court,
the
a successor
trustee
is holder
of the of the
the Court
Courtheld
heldthat
that
a successor
trustee
is holder
predecessortrustee’s
trustee’sattorney-client
attorney-client privilege,
privilege, but
predecessor
but only
onlyas
as toto
that
relate
to to
communications made
made in
in aafiduciary
fiduciarycapacity
capacity
that
relate
41
trust
administration.41
Although
Moeller
did
not
involve
a
trust administration. Although Moeller did not involve a
deceased
trustee, the
the principle
seem
to to
deceased trustee,
principle ofofthe
thecase
casewould
would
seem
trusteetrustee
were deceased.
apply even
evenif the
if predecessor
the predecessor
were deceased.
Accordingly, ititappears
attorneyAccordingly,
appearsthat
thata deceased
a deceasedtrustee’s
trustee’s
attorneyclient
communication
relating
to
trust
administration
may
client communication relating to trust administration may
remain
remain privileged
privilegedafter
afterdeath,
death,via
viaaasuccessor
successor trustee.
trustee.

40.
40. See
See Assembly
Assembly Floor Analysis
Analysis of AB
AB 403
403 (Aug.
(Aug.29,
29,2007),
2007),p.p.1;1;Senate
Senate
Committee
Committee on Judiciary Analysis of
of AB
AB403
403(June
(June 26,
26, 2007),
2007), p.
p. 6.
6.

41. Moeller
Moellerv.v.Superior
SuperiorCourt,
Court,16
16Cal.
Cal.4th
4th1124,
1124,1127,
1127,1131,
1131, 1134,
1134, 947
947 P.2d
P.2d
279, 69
69 Cal.
Cal. Rptr.
Rptr. 2d 317
Moeller did not
279,
317 (1997).
(1997). Moeller
not affect
affect the
the privilege
privilege as
as to aa
natural person
person seeking
seekingadvice
advicein
in aa personal
personalcapacity.
capacity.See
SeeBorissoff
Borissoffv.v.Taylor
Taylor &
&
Faust,
33 Cal.
Cal. 4th
4th 523,
523, 533-34,
533-34, 93
93 P.3d
P.3d 337,
337, 15
15 Cal.
Cal. Rptr.
Rptr. 3d
3d 735
735 (2004)
(2004) (citing
Faust, 33
Moeller
the holder of the
Moeller and
and stating
stating that
that “successor
“successor fiduciary does
does not become
become the
privilege for
for confidential
confidentialcommunications
communications that
thatoccurred
occurred when
whenaapredecessor
predecessor
fiduciary
fiduciary in
inhis
hisor
orher
her personal
personal capacity
capacitysought
sought an
an attorney’s
attorney’s advice.”
advice.” (emphasis
(emphasis
in original)).
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ALTERNATIVES
ALTERNATIVES CONSIDERED
CONSIDERED
IN
STUDY
IN THIS
THIS S
TUDY

In
study,
the Commission
considered
several several
In this
this
study,
the Commission
considered
alternatives
law.law.
The The
alternatives
that were
alternatives totoexisting
existing
alternatives
that were
considered are
considered
are discussed
discussed below.42
below.42
Expand Privilege To Survive Until
Until Nonprobate
Definitively
Nonprobate Assets
Assets Definitively
Pass
to
Beneficiaries
Pass to Beneficiaries

thethe
attorney-client
privilege
Under the
theEvidence
EvidenceCode,
Code,
attorney-client
privilege
survives
the
client’s
death
only
when
there
is
a
personal
survives the client’s death only when there is a personal
representative. That will
bebe
when
thethe
deceased
representative.
willmost
mostoften
often
when
deceased
client’s property
which
generally
requires
client’s
propertypasses
passesbybywill,
will,
which
generally
requires
probate
probate administration.43
administration.43

When
enacted,
thethe
main
estate
When the
the Evidence
EvidenceCode
Codewas
was
enacted,
main
estate
planning instrument
instrument was
was aa will.
will.Since
Sincethen,
then,there
therehas
hasbeen
beenaa
“nonprobate revolution.”
“nonprobate
revolution.”Trusts
Trustsand
and other
other nonprobate
nonprobate transfer
transfer
mechanisms are
are now
now often used
mechanisms
used to transfer
transfer property
property at
at death
death
outside
of
probate.
outside of probate.
thisthis
change
in estate
planning
practice,
the the
In light
lightof of
change
in estate
planning
practice,
expanding the
the privilege
privilege to survive in
Commission considered
considered expanding
in
the
nonprobate
context,
regardless
of
whether
property
passes
the nonprobate context, regardless of whether property passes
through
of whether
through probate
probate (i.e.,
(i.e., regardless
regardless of
whether there
there is
is aa personal
personal
42. The
that would
would specifically
TheCommission
Commission also
also considered
considered new exceptions
exceptions that
apply after the
the client’s
client’s death,
death,including
including the
thefollowing:
following:
exception for
for criminal
criminalcases.
cases.
• An exception

An exception
exception ifif there
there was
was aa probable
probable conspiracy
conspiracy involving the
the
deceased
client, and
and ifif disclosure
disclosure of
of the
deceased client,
the communication
communication isisnecessary
necessary
to
to resolve investigation of
of the
the conspiracy.
conspiracy.
exception ifif aa client’s
client’ssuicide
suicidecauses
causes a knowing destruction
destruction of
• An exception
evidence
that otherwise
otherwise could
available.
evidence that
could have
have been
been available.
• An exception for
for a communication relating solely to third
third parties.
parties.
The Commission does
does not propose
propose any of
of these
these exceptions.
exceptions. Some
Some would add
add
unpredictability,
while others
others would
would seem
to chill
unpredictability, while
seem to
chill the
the very
verycommunication
communication
sought
to be
be disclosed
disclosed by
by the
exception.
sought to
the exception.

•

43. An
Anexample
example of
ofan
an exception,
exception, in which
which aa will
willmight
mightnot
notrequire
requireprobate,
probate, is
administration
Prob. Code
Code §§
§§ 13000-13210.
13000-13210.
administration of
ofaasmall
smallestate.
estate. See
See Prob.
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representative). That
with
the policy
representative).
That would
wouldbebeconsistent
consistent
with
the policy
law law —
the the
determination underlying
underlyingexisting
existing
— i.e.,
i.e.,thatthat
privilege
should
survive
until
a
deceased
client’s
property
privilege should survive until a deceased client’s property
definitively
definitivelypasses
passes to
to beneficiaries.
beneficiaries.
However, the
the manner
manner in which
which property
property passing
passing by
by various
various
nonprobate devices
surviving
adverse
nonprobate
devices might
mightbebesubject
subjectto to
surviving
adverse
44
claims
is
unclear.44
There
is
no
uniform
treatment
of
creditor
claims is unclear. There is no uniform treatment of creditor
claims
be be
claims against
against nonprobate
nonprobate assets.
assets. Accordingly,
Accordingly,it itwould
would
difficult totospecify
cases
which
thethe
privilege
difficult
specifythe
thetypes
typesofof
casesin in
which
privilege
45
should apply.45
Other obstacles
obstaclestotoexpanding
expandingthe
the privilege
privilege to
should
apply. Other
to
apply
beyond
the
context
of
probate
administration
are
apply beyond the context of probate administration are
discussed
below.
discussed below.

44. This
Thisarea
area of
of the
the law
law warrants
warrants clarification.
clarification. AAbackground
background study
study on
on rights
of creditors
against
property
transferred
by
a
nonprobate
mechanism
creditors against property transferred
a nonprobate mechanism is being
being
prepared
for
the
Commission.
See
<www.clrc.ca.gov/Mreports-bkstudies.html>.
prepared for the Commission. See <www.clrc.ca.gov/Mreports-bkstudies.html>.

45.
crafting aa provision
45. The
The Commission
Commission considered
considered crafting
provision that would make
make the
the
involving surviving claims
privilege apply after the client’s death
death only in cases
cases involving
claims
by
Code Civ. Proc.
by or
or against
against aa decedent
decedent or decedent’s
decedent’s property. See
See Code
Proc. §§
§§ 377.20
377.20
(stating
(stating that
that unless
unless otherwise provided, cause
cause of action
action survives
survives death),
death), 377.10377.10377.62
(prescribing effect
effect of
of death
deathin
in civil
civil actions).
However, that
that would
would allow
377.62 (prescribing
actions). However,
disclosure
in a claim
the privilege
privilege would
disclosure in
claim between
between third
third parties
parties (where
(where the
would not
not
apply),
apply), even
even though
though a claim
claim could
could be
bepending
pending against
against aa decedent’s
decedent’s property
property
(where
the privilege would apply).
(where the
apply). The
The litigant
litigantagainst
againstthe
the decedent’s
decedent’s property
could learn of the
the communication
communication disclosed
disclosed in the
the claim
claim between
between third parties.
parties.
The
property could
could not use
The litigant against
against the
the decedent’s
decedent’s property
use itit as
as evidence,
evidence, but
knowing the
the content of the
the communication
communication could help
help the
the litigant
litigantbe
be successful
successful
in the
property. That
That possibility
possibility might deter client
the claim
claim against
against the decedent’s
decedent’s property.
candor,
underminingthe
thepurpose
purposeofof the
the privilege.
privilege. To
To minimize
candor, undermining
minimize that
that risk,
risk,
disclosure
in aa claim between
third parties
parties could
could occur
occur in
in closed
closed court,
court, with
with that
disclosure in
between third
portion of
However, this
this would
would add
add complexity,
complexity, might not be
of the
the record
record sealed.
sealed. However,
be
fully effective,
effective, and
and would
wouldincrease
increase litigation
litigationexpenses
expenses and
and consumption
consumption of
judicial
judicial resources.
resources.
The
alternatively considered
consideredspecifying
specifying aa set
set time
time period
period in
The Commission
Commission alternatively
which
which the
the privilege would
would survive
survive after
after the
the client’s
client’s death.
death. The
The time
time period
period
would end
end when
when no
no action
action could
couldimpact
impactaadeceased
deceased client’s
client’sassets
assets before they
they
definitively
definitively pass
pass to
to beneficiaries.
beneficiaries. Formulating
Formulating an
an accurate
accurate time period (neither
(neither
too short
short nor
nor too
too long),
long), however,
however, would
would be
bedifficult
difficult to do.
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Holder
Holder of
of the
the Decedent’s
Decedent’s Privilege

If the
thethe
nonprobate
If
the privilege
privilegewere
wereexpanded
expandedtotoapply
applyin in
nonprobate
context,
regardless
of
whether
there
is
a
personal
context, regardless of whether there is a personal
representative,
representative, itit is
is unclear
unclear who
whoshould
shouldhold
holdthethedecedent’s
decedent’s
privilege.46
privilege.46

It would
would be
be important
important to
to identify
identifythe
theprivilege
privilegeholder
holderso
sothat
that
itit would
be
clear
when
a
decedent’s
attorney-client
would be clear when a decedent’s attorney-client
communication
communicationmay
maybe
beexcluded.47
excluded.47
to designate
a holder
of theof the
It would
wouldalso
alsobebeimportant
important
to designate
a holder
48
decedent’s privilege so
nono
one
decedent’s
so that
thatititcould
couldbebewaived.48
waived. If If
one
could
waive
the
decedent’s
privilege,
the
privilege
would
could waive the decedent’s privilege, the privilege would
have
when
have stronger
stronger force
force than
than ititdoes
doesduring
duringa aclient’s
client’slife,
life,
when
who
refuses
to to
waive
is is
the client
client can
can waive.
waive. AAliving
livingclient
client
who
refuses
waive
still available
of information
still
available as
as aa source
source of
information and
and may
may be
be called
called as
as
a
witness.
After
the
client’s
death,
if
no
one
has
authority
to
a witness. After the client’s death, if no one has authority to
waive
thethe
factfinder
waive the
the privilege,
privilege, ititmight
mightbebeimpossible
impossibleforfor
factfinder
contained
in a decedent’s
to obtain
obtainrelevant
relevantinformation
information
contained
in a decedent’s
attorney-client communication.
communication.

46. The
interest (who
(who is not
The person
person representing
representing the decedent’s
decedent’s interest
not aa personal
personal
representative)
could
be
designated
the
decedent’s
privilege
holder.
But this
representative) could be designated the decedent’s privilege holder. But
would be difficult
difficult to
implement
without
a
clear
picture
of
the
manner
in
to implement without a clear picture of the manner which
an
adverse claim
claim might
might affect
by nonprobate
an adverse
affect property
propertythat
thatpasses
passes by
nonprobate transfer.
transfer.
Also, itit isis not
not clear
clear how
how aa new
new holder
holder of
ofthe
thedecedent’s
decedent’s privilege could
could be
be
properly
integrated into
into existing
existing law.
law. There
properly integrated
There could
could be
be different
different individuals
individuals
representing
decedent’s interest
interest (who
(who would thus
representing aa decedent’s
thus each
each hold
hold the
the decedent’s
decedent’s
privilege)
privilege) in different
different actions.
actions. ItIt isisunclear
unclear what
what should
should happen
happen ifif one
one holder
holder
asserted
theprivilege,
privilege, but
but the
the other
other holder
holder waived
waived it.
it. Current law provides
asserted the
provides that
that
waiver by a joint
joint holder
impact another
anotherjoint
joint holder’s right to claim the
holder does
does not impact
privilege.
912(b). But
But it isisunclear
privilege. Evid. Code
Code § 912(b).
unclear whether
whether the
the potentially
potentially
numerous
holders of
of a deceased
deceasedclient’s
client’s privilege
privilege (who would
numerous holders
would hold
holdbecause
because the
the
person
is representing
representing aa decedent’s
decedent’sinterest)
interest)would
would be
be considered
consideredjoint
joint privilege
privilege
person is
holders.
holders.
47. See
See Evid.
Evid.Code
Code §§
§§ 916,
916, 954.
48. See
See Evid.
Evid.Code
Code § 912.
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Duty Governing the Holder’s
Holder’s Exercise
Exercise of
of the
the Decedent’s
Decedent’s Privilege

If the
If
theprivilege
privilegewere
wereexpanded
expandedtotothethenonprobate
nonprobatecontext,
context,
regardless
of
whether
there
is
a
personal
representative,
it it
regardless of whether there is a personal representative,
would
to determine
determine what
what duty
duty would
would govern
would be
be necessary
necessary to
govern the
the
holder’s exercise
of the
holder’s
exercise of
the privilege.
privilege.InInthe
theabsence
absence of
of aa personal
personal
representative’s fiduciary
fiduciary duty
representative’s
dutytotothe
thedecedent’s
decedent’sestate,
estate,it itis is
unclear
what
duty
would
apply.
Without
a
clear
duty,
the the
unclear what duty would apply. Without a clear duty,
privilege
not further
further
privilege might
mightbe
be exercised
exercised in
in aa manner
manner that
that does
does not
the purpose
purpose of
of continuing
continuing the
the privilege.
privilege.
the
Survival of Privileged Communications Relating to Trust
Administration

Under case
law, the
the privilege
privilege already
to survive
survive the
Under
case law,
already appears
appears to
the
client’s
death
with
respect
to
communications
that
relate
to
client’s death with respect to communications that relate to
trust
The revocable
revocable living
living trust50
is the
the main
main
trust administration.49
administration.49 The
trust50 is
alternative to
to aa will.
will.Therefore,
Therefore,when
whenaarevocable
revocableliving
livingtrust
trust
a will,
of privileged
is used
usedinstead
insteadof of
a the
will,protection
the protection
of privileged
communications
under
existing
law
may
sometimes
be
communications under existing law may sometimes
be
adequate.51
adequate.51

49.
of “Limited Expansion
by Moeller
49. See
See discussion
discussion of
Expansion by
Moeller v. Superior
Superior Court”
supra.
supra.

50.
50. The
The creator
creator of
of aa revocable
revocable living
living trust,
trust, the
the settlor,
settlor, places
places the
the settlor’s
settlor’s
property
into
a
revocable
trust,
with
the
settlor
as
trustee.
See
Prob.
property into a revocable
with the settlor as trustee. See Prob. Code
Code
§ 15200(a).
15200(a). When
When the
the trust
the settlor dies,
dies, the
the successor
successor trustee
trustee distributes
distributes the
property
property to
to the
the beneficiaries.
beneficiaries.
51. Existing
Existinglaw
lawapparently
apparentlywould
wouldnot
notprotect
protectagainst
against compelled
compelled disclosure
disclosure of
a
by aa settlor
a communication
communication by
settlor ifif the
the communication
communication does
does not
not relate
relate to trust
trust
administration (e.g., the communication relates to property before itit was
was placed
placed
into aa trust,
trust, or
or relates
relates to
to aa subject
subject that
that is
is entirely
entirely unrelated
unrelated to
to the
the trust).
trust). See
See
Borissoff v.
v. Taylor
Taylor &&Faust,
Faust,33
33 Cal.
Cal.4th
4th523,
523, 533-34,
533-34, 93
93 P.3d
P.3d 337, 15 Cal. Rptr.
3d 735 (2004) (stating
the holder
holder of
(stating that
that “successor
“successor fiduciary does
does not become
become the
the privilege for
forconfidential
confidentialcommunications
communicationsthat
thatoccurred
occurredwhen
whenaapredecessor
predecessor
fiduciary
fiduciary in
in his
hisor
orher
herpersonal
personal capacity
capacity sought
sought an
an attorney’s
attorney’s advice”
advice” (emphasis
(emphasis
in original));
original)); Moeller
Moellerv.v.Superior
SuperiorCourt,
Court,16
16Cal.
Cal.4th
4th1124,
1124,1134,
1134, 947
947 P.2d
P.2d 279,
279,
69
69 Cal.
Cal. Rptr.
Rptr. 2d
2d 317
317 (1997)
(1997) (“[T]he
(“[T]hesuccessor
successor trustee
trustee inherits
inherits the
the power
power to
to assert
assert
the
the privilege only
only as
as to
to those
those confidential
confidential communications
communications that
that occurred
occurred when
when
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Conclusion

thethe
nonprobate
context
would
Survival of
ofthe
theprivilege
privilegein in
nonprobate
context
would
be
consistent
with
the
general
policy
determination
be consistent with the general policy determination
underlying
survive
underlying existing
existing law.
law.That
Thatis,is,the
theprivilege
privilegewould
would
survive
until a adeceased
property
definitively
passespasses
to
until
deceasedclient’s
client’s
property
definitively
to
52
beneficiaries.52 However,
this alternative,
beneficiaries.
However, totoimplement
implement
this alternative,
several
obstacles
would
need
to
be
resolved.
The
Commission
several obstacles would need to be resolved. The Commission
believes
that any
believes that
any attempt
attempt to
to do
do so
so would
wouldbe
bepremature,
premature,until
until
California has
creditor
California
has aamore
morecomprehensive
comprehensivetreatment
treatmentof of
creditor
rights
rights with
withrespect
respecttotononprobate
nonprobateassets.53
assets.53
Indefinite Survival

Another
of of
Another alternative
alternative to
to existing
existinglaw
lawisisindefinite
indefinitesurvival
survival
the privilege.
privilege. That
below.
the
That approach
approach is
is discussed
discussed below.
Other Jurisdictions

Under
attorney-client
privilege
Under federal
federal common
commonlaw,
law,thethe
attorney-client
privilege
lasts beyond
of probate
administration,
and and
lasts
beyond the
thecontext
context
of probate
administration,
presumably never
twenty-four states,
the attorneypresumably
never ends.54
ends.54 InIn twenty-four
states, the
attorney55
law.55
client privilege
privilegeisisgoverned
governedbybycommon
common
law. It is
It unclear
is unclear
the
its fiduciary
the predecessor,
predecessor, inin its
fiduciary capacity,
capacity, sought
sought the
the attorney’s
attorney’s advice
advice for
guidance
in administering the
the trust.”)
trust.”) (emphasis
in original).
original).
guidance in
(emphasis in
As to aa communication
communication that
that remains
remains privileged, the
the trustee’s
trustee’s duties to the
the
trust
trust would
would presumably
presumably govern
govern the
the trustee’s
trustee’s exercise
exercise of
of the
theposthumous
posthumous
privilege. A
A trustee
trustee has
has a fiduciary
fiduciary duty,
duty, among
among other
other things,
things, to
to preserve
preserve trust
property and
administer the
the trust in the
and administer
the interest
interest of
of the
thebeneficiaries.
beneficiaries. See
See Prob.
Prob.
Code
16002(a); Atascadero
Atascaderov.v.Merrill
Merrill Lynch et al, 68 Cal. App. 4th
Code §§ 16002(a);
4th 445,
445, 462,
462,
80
80 Cal.
Cal. Rptr.
Rptr. 2d
2d 329
329 (1998).
(1998).IfIfaatrustee
trusteebreaches
breaches aa duty,
duty, ititappears
appears that
that there
there are
are
enforcement
mechanisms in
in place.
See, e.g.,
e.g., Prob.
Prob. Code
Code §§ 16420(a)(5)
16420(a)(5) (removal
(removal
enforcement mechanisms
place. See,
for breach
16420 (providing other
breach of trust);
trust); see
see also Prob. Code
Code § 16420
other remedies
remedies for
breach
of
trust).
breach of trust).
52. See
See Evid.
Evid.Code
Code §§ 954
954 Comment.
53. See
See supra
supra note
note 44.

54. See
See Swidler
Swidler &&Berlin
Berlinv.v.United
UnitedStates,
States,524
524 U.S.
U.S. 399
399 (1998).
55. The
an attorney-client
attorney-client privilege governed by common law
Thestates
states that
that have an
are: Arizona,
Arizona, Colorado,
Colorado, Connecticut,
Connecticut, Georgia,
Georgia,Illinois,
Illinois, Indiana, Iowa, Maryland,
are:
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states
have
a privilege
that survives
how many
manyofofthese
these
states
have
a privilege
that survives
56
indefinitely.56
indefinitely.

Massachusetts,
Michigan,Minnesota,
Minnesota,Missouri,
Missouri,Montana,
Montana,New
New York,
York, North
Massachusetts, Michigan,
North
Carolina,
Carolina, Ohio,
Ohio, Pennsylvania,
Pennsylvania, Rhode
Rhode Island,
Island, South
South Carolina,
Carolina,Tennessee,
Tennessee,
Virginia, Washington,
Virginia, and
Washington, West
West Virginia,
and Wyoming.
Wyoming. See
See Wydick,
Wydick, supra,
supra, note
note
14,
14, at
at 1181
1181 n.88.
n.88. Apparently,
Apparently,fifteen
fifteenofofthese
thesestates
stateshave
have adopted
adopted rules
rules based
based on
on
the
the U.R.E.,
U.R.E., but not
not for
forthe
theattorney-client
attorney-client privilege.
privilege. Those
Those fifteen
fifteen states
states are
are
Arizona,
Arizona, Colorado,
Colorado, Indiana,
Indiana, Iowa,
Iowa, Michigan,
Michigan, Minnesota,
Minnesota, Montana,
Montana, North
North
Carolina,
Carolina, Ohio, Rhode
Rhode Island,
Island, South
South Carolina,
Carolina,Tennessee,
Tennessee, Washington,
Washington, West
West
Virginia, and
Legal Information
Information Institute
Institute of Cornell University
and Wyoming. See
See Legal
Law, available
available at
at <www.law.cornell.edu/uniform/evidence.html> (listing
of Law,
states
that have
have adopted
adopted the
the U.R.E.).
U.R.E.).
states that
56. Several
addressedsurvival
survival of
of the
the privilege after the
Several of
ofthese
these states
states have
have addressed
the
client’s
client’s death,
death, but
but only
only in
inthe
thecontext
contextof
ofestate
estate administration.
administration.See,
See, e.g.,
e.g., Wesp
Wesp v.
Everson,
33 P.3d
P.3d 191,
191, 200
200 (Colo.
(Colo. 2001);
2001); Curato
Curato v.
v. Brain,
Brain, 715 A.2d 631,
Everson, 33
631, 636
636
(R.I. 1998);
1998); Spence
Spence v. Hamm, 226 Ga.
Ga. App. 357, 358, 487 S.E.2d
S.E.2d 9 (Ga. App.
1997); McCaffrey
McCaffrey v.
533 S.W.2d
S.W.2d 264,
264, 267
267 (Mo.
(Mo. App. 1976);
v. Estate
Estate of Brennan,
Brennan, 533
Taylor v. Sheldon,
172
Ohio
St.
118,
173
N.E.2d
892,
15
O.O.2d
Sheldon, 172
118, 173 N.E.2d
O.O.2d 206 (Ohio
1961); see
seealso
alsoBailey
Baileyv.
v.Chi.,
Chi., Burlington
Burlington & Quincy
R.R.
Co.,
Quincy R.R. Co., 179 N.W.2d 560,
564 (Iowa 1970) (administrator’s
(administrator’s action
action for
for wrongful death).
This adds
addslittle,
little, if
if
death). This
any, insight into
into whether
whether the
the privilege
privilege survives
survives death
death indefinitely,
indefinitely,because
because even
even
in states
states that
that reject
reject indefinite
indefinite survival,
survival, the
the privilege
privilege survives
survives during
during estate
estate
administration.
Therefore,survival
survival in
in these
may be
administration. Therefore,
these states
states may
be no
no broader
broader than
than
survival under California’s
California’s Evidence
Evidence Code.
Code.
However,
common law states
have determined
determined that
that the
the privilege
However, several
several common
states have
survives
beyond the
the context
context of estate
See,e.g.,
e.g.,In
In re The
survives beyond
estate administration.
administration. See,
The
Investigation of the Death
Death of
of Eric
Eric Dewayne
Dewayne Miller
Miller and of any Information in
in the
the
Possession
Attorney Richard
Richard T. Gammon
that Death,
357 N.C.
Possession ofof Attorney
Gammon Regarding
Regarding that
Death, 357
316,
S.E. 2d
2d 772
772 (2003);
(2003); Mayberry v.
316, 323, 384 S.E.
v. Indiana,
Indiana, 670
670 N.E.2d
N.E.2d 1262,
1262, 1265,
1265,
1267 (Ind. 1996);
1996); In
In re
reJohn
John Doe
Doe Grand
Grand Jury
Jury Investigation,
Investigation, 408
408 Mass.
Mass. 480, 562
N.E. 2d 69, 59 USLW
USLW 2329
2329 (Mass.
(Mass. 1990);
1990); State
State v.
v. Doster,
Doster, 276
276 S.C.
S.C. 647, 65051, 653, 284 S.E.2d
218 (S.C.
(S.C. 1981);
1981); State
State v.
v. Macumber,
Macumber, 112
112 Ariz. 569,
S.E.2d 218
569, 571,
571,
544
1084 (Ariz. 1976);
v. Vespucci,
192 Misc. 2d.
544 P.2d
P.2d 1084
1976); see
see also People
People v.
Vespucci, 192
2d. 685,
685,
692-93,
695, 745
745 N.Y.S. 2d 391 (N.Y.
(N.Y. Co.
692-93, 695,
Co. Ct.
Ct. 2002)
2002) (not
(not determining
determining whether
whether
posthumous
privilege isis subject
subject to
to “absolute”
“absolute” or
or “balancing test” doctrine,
posthumous privilege
doctrine, but
that
statements at
at issue
issueremain
remainprivileged
privileged under
under both);
both); Cohen
Cohen v.
v. Jenkintown
that statements
Jenkintown Cab
Cab
Co., 238 Pa.
Super. 456,
456, 461-64,
461-64, 357
357 A.2d
A.2d 689 (Pa.
Super. Ct.
Ct. 1976) (holding
Pa. Super.
(Pa. Super.
that
privilege survives
but applying
that privilege
survives in
incircumstances
circumstances where
where there
there was
was no
no estate,
estate, but
balancing
and overriding
overriding privilege).
balancing test
test and
privilege).But
Butthese
thesestates
states should
shouldnot
notbe
beused
used as
as aa
basis
for aa determination
determination that
that all
all common
have an
anindefinite
indefinite privilege.
privilege.
basis for
common law
law states
states have
In at
at least
least one
one common
common law
law state,
state, the
the state’s
state’s highest
highest court determined
determined that the
the
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Pros
Pros and Cons
Cons

Indefinite survival
to to
survive
Indefinite
survivalwould
wouldbroaden
broadenthe
theprivilege
privilege
survive
even
when
there
is
no
personal
representative.
That
would
even when there is no personal representative. That would
have
an advantage
advantageof
of making
making the
the posthumous
posthumous privilege
privilege apply
apply
have an
until aadecedent’s
pass
to beneficiaries,
until
decedent’sassets
assetsdefinitively
definitively
pass
to beneficiaries,
regardless of
of whether
inside or
regardless
whether aa decedent’s
decedent’s property
property passes
passes inside
outside
of
probate.
outside of probate.
However,
might
also result
in the in the
However, indefinite
indefinitesurvival
survival
might
also result
privilege surviving
instances
beyond
those
necessary
to to
privilege
survivinginin
instances
beyond
those
necessary
57
achieve the
achieve
the goal
goal of
of encouraging
encouraging client
clientcandor.57
candor.
Indefinite
survival
of
the
posthumous
privilege
would would
Indefinite survival of the posthumous
privilege
assure
the protection
of attorney-client
assure clients
clientsthatthat
the protection
of attorney-client
would
last last
communications against
against compelled
compelleddisclosure
disclosure
would
forever.
forever.
However,
indefinite
protection
However, while
whileaaclient
clientmight
mightprefer
prefer
indefinite
protection
against
compelled
disclosure
so
that
the
client’s
against compelled disclosure so that the client’s
disclosed,
from afrom
policy a policy
communications are
arenever
never
disclosed,
perspective, the
survival
of the
perspective,
the issue
issue isiswhether
whetherindefinite
indefinite
survival
of the
privilege
is
required
for
client
candor.
If
most
clients
would
privilege is required for client candor. If most clients would
communicate
counsel
under
existing
law, law,
communicate effectively
effectivelywith
with
counsel
under
existing
indefinite survival
of the
privilege
would would
indefinite
survival
of posthumous
the posthumous
privilege
unnecessarily exclude
exclude relevant
relevant evidence
unnecessarily
evidence from
from the
the factfinder.
factfinder.
This
exclusion
would
have
greater
effect
than
the
exclusion
of
This exclusion would have greater effect than the exclusion of
evidence
during aa client’s
client’s life,
evidence during
life,when
whenthe
theclient
clientcan
canbe
be deposed
deposed
as
witness.
as aa witness.

Finally,
were
to be
expanded
indefinitely,
Finally, ififthe
theprivilege
privilege
were
to be
expanded
indefinitely,
the
same
difficulties
relating
to
who
would
hold
the
the same difficulties relating to who would hold theprivilege
privilege
privilege did
did not
not apply
applybeyond
beyond the
thecontext
contextofofestate
estate administration.
administration. See,
See, e.g.,
e.g.,
State
v. Kump,
Kump, 76
76 Wyo.
Wyo. 273,
301 P.2d
P.2d 808
808 (Wyo.
(Wyo. 1956).
State v.
273, 278,
278, 291,
291, 301
1956).

57.
57. An
Anindefinite
indefiniteprivilege
privilegewould
wouldpreclude
preclude testimony
testimony to
to an
anattorney-client
attorney-client
communication long after
communication
after the
the decedent’s
decedent’s property
property interests
interests have
have been
been settled.
settled.
For
For aa description
description of the
the policy
policydetermination
determination underlying
underlying existing
existing law,
law, see
see
discussion
discussion of “Duration
“Duration of the
the Attorney-Client
Attorney-Client Privilege
Privilege After the
the Client’s
Client’s
Death” supra.
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and relating to the
and
the duty
duty that
that would
would govern
govern the
the exercise
exercise of
of the
the
58
privilege, would
privilege,
wouldarise.58
arise.
Conclusion

The
The Legislature
Legislature determined
determined when
when ititadopted
adoptedthe
theEvidence
Evidence
Code, that
reason
to to
continue
the the
privilege”
Code,
that “there
“thereisislittle
little
reason
continue
privilege”
after a
client’s property
after
a client’s
propertyisisdistributed.59
distributed.59
There
evidence
that California’s
long-standing
There isisnono
evidence
that California’s
long-standing
approach
to
the
posthumous
attorney-client
privilege
is
approach to the posthumous attorney-client privilege
is
deterring attorney-client
attorney-clientcommunications.60
communications.60Expanding
Expandingthethe
privilege totosurvive
would
thusthus
likelylikely
exclude
privilege
surviveindefinitely
indefinitely
would
exclude
more
evidence
than
necessary
to
achieve
the
purpose
more evidence than necessary to achieve the purpose of
of the
the
privilege,
unnecessarily
interfering
with
the
public’s
right
to
privilege, unnecessarily interfering with the public’s right to
hindering
the truth-seeking
every person’s
person’sevidence
evidenceand
and
hindering
the truth-seeking
function of
of courts.
courts.
Balancing Competing Interests
Interests After
After the Client’s Death

The
The Commission
Commission also
also considered
considered aa balancing
balancing approach
approach toto
aa
the attorney-client
attorney-client privilege
privilegeafter
afterthe
theclient’s
client’sdeath.
death.Under
Under

58.
58. See
See discussions
discussions of “Holder
“Holder of
of the
the Decedent’s
Decedent’s Privilege”
Privilege” and
and “Duty
Governing Exercise
Exerciseof
of the
Privilege” infra. Jurisdictions
Governing
the Decedent’s
Decedent’s Privilege”
Jurisdictions with
survival
the context
vary in whether
survival beyond
beyond the
context of estate
estate administration
administration vary
whether the
the
posthumous
privilegemay
maybe
bewaived,
waived,and
andifif so,
so, by
by whom. See
67 A.L.R.
A.L.R. 2d
posthumous privilege
See 67
1268
& Cum.
e.g.,Tucker
Tucker v.
v. Honda
Honda of
of S.C.
S.C. Mfg.,
Mfg., Inc.,
1268 §§ 2-5 (1959 &
Cum. Supp.);
Supp.); see,
see, e.g.,
Inc.,
354
574, 577,
405 (2003)
(2003) (stating
(stating that
that privilege
privilege can
354 S.C.
S.C. 574,
577, 582 S.E.2d
S.E.2d 405
can only be
be
waived
Ariz. at
waived by client); Macumber,
Macumber, 119 Ariz.
at 520
520 (noting
(noting that
that waiver
waiver occurred
occurred by
deceased
client’s mother
mother at proceedings
deceased client’s
proceedings on remand); see
see also
also Epstein, supra
supra
note
7, at 27
who may
note 7,
27 (noting
(noting that
that few
fewcases
cases discuss
discuss who
may waive
waive privilege
privilege after
after
client’s
client’s death,
death, and
and that
that reasoning
reasoning is sparse
sparse by courts
courts that
that indicate
indicate certain
certain
relatives
may waive).
waive).
relatives may
59. See
See Evid.
Evid.Code
Code §§ 954
954 Comment.
60.
60. ItItseems
seems that
that most
most clients
clients would
wouldbe
bemore
moreconcerned
concerned about
about receiving
receiving
accurate
adviceby
by providing
providing full
full information
accurate advice
information to
to their
their attorneys
attorneys than
than about
about aa
remote
remote possibility that
that communications
communications with
with counsel
counsel could
could be
be disclosed
disclosed under
under
compulsion after the client’s
client’s death.
Greenberg,Comment,
Comment,Swidler
Swidler&
& Berlin
Berlin
death. See
See Greenberg,
v.
... and
andJustice
Justicefor
forAll?,
All?, 80
80 B.U.
B.U. L. Rev.
v. United States
States ...
Rev. 939,
939, 946-47
946-47 (2000).
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balancing approach,
approach, the privilege
privilege survives
survivesthe
theclient’s
client’sdeath
death
but becomes
subjectsubject
to
beyond estate
estateadministration,
administration,
but becomes
to
balancing
by
a
court
on
a
case-by-case
basis.
Under
this
balancing by a court on a case-by-case basis. Under this
approach,
balances
the evidentiary
need for
approach, the
thecourt
court
balances
the evidentiary
need for
disclosure of
disclosure
of the
theattorney-client
attorney-clientcommunication
communicationagainst
againstthethe
decedent’s continued
in confidentiality.
The
decedent’s
continuedinterest
interest
in confidentiality.
The
balancing
approach
could
be
used
for
all
cases,
or
be
limited
balancing approach could be used for all cases, or be limited
to
to certain
certain types
typesofof cases.61
cases.61
Other Jurisdictions

A
A small
small number
numberofofstates
states employ
employbalancing.62
balancing.62
61. For
Forexample,
example, the
the dissent
dissent in Swidler
Swidler &&Berlin
Berlinv.v.United
UnitedStates
Statesadvocates
advocates
balancing
in criminal cases
after the
524 U.S. 399,
balancing in
cases after
the client’s death.
death. See
See 524
399, 411
411
(1998) (O’Connor,
(O’Connor, J.,
J., dissenting).
dissenting). Another
Another example
example isis the
theRestatement
Restatement
approach,
which advocates
advocatesbalancing
balancingafter
afterthe
theclient’s
client’s death
deathifif the
the issue
issue is
is of
approach, which
pivotal significance.
(Third) of
of the Law Governing
significance. Restatement
Restatement (Third)
Governing Lawyers
Lawyers §§ 77
Comment
Comment d (2000).

62.
62. An
Anappellate
appellate court
court ininone
onestate
stateapplied
applied aabalancing
balancing approach
approach after
after the
the
client’s death
death beyond the context
context of
of estate
estate administration.
administration. See,
See, e.g., Cohen
Cohen v.
Jenkintown Cab Co., 238 Pa. Super.
456, 462-65, 357 A.2d 689
Super. 456,
689 (Pa.
(Pa. Super. Ct.
1976) (overriding deceased
taxidriver’s
driver’s privilege in claim
deceased taxi
claim against
against taxi
taxi company
company
by pedestrian
injured
in
hit-and-run
accident).
In
a
few
jurisdictions,
pedestrian injured
jurisdictions, courts
courts have
have
applied
test to determine
whether the
the privilege applies
applied aa balancing
balancing test
determine whether
applies during the
the
client’s life.
jurisdictions would apply the
life. ItItseems
seems probable
probable that courts
courts in these
these jurisdictions
the
same
test after
after the
the client’s
client’s death.
death. These
These jurisdictions
jurisdictions are:
same test
are:
New Jersey.
Jersey. In re
reJoseph
Joseph L.L.Nackson,
Nackson, Esq.,
Esq., Charged
Charged with
with
• New
Contempt
of Court, 114 N.J. 527, 537, 555 A.2d 1101
Contempt of
1101 (N.J. 1989)
1989)
(stating
(stating that attorney-client privilege “must
“must ininsome
somecircumstances
circumstances
yield to
of order,” and
to the
the higher
higher demands
demands of
and that
that privilege
privilege can
can be
be
pierced
pierced by showing
showing need
need for evidence
evidence where
where information
information sought
sought
could
intrusive means).
could not
not be
be obtained
obtained by
by less
less intrusive
means).
York.In
InrereGrand
Grand Jury
Jury Investigation,
Investigation, 175
175 Misc.
Misc. 2d.
2d. 398,
398, 401• New York.
02,
2d 179
02, 669
669 N.Y.S.
N.Y.S. 2d
179 (N.Y. Co.
Co. Ct.
Ct. 1998)
1998) (“[E]ven
(“[E]ven where
where the
the
privilege are
technical
of the
technical requirements
requirements of
the [attorney-client]
[attorney-client] privilege
are
satisfied,
satisfied, it may,
may, nonetheless,
nonetheless, yield in
in aa proper
proper case,
case, where
where strong
strong
public
public policy
policyrequires
requires disclosure.”);
disclosure.”);see,
see, e.g.,
e.g., In
In re
re Jacqueline
Jacqueline F.,
F., 47
47
N.Y. 2d
N.Y.S. 2d
2d 884
2d 215,
215, 221-23,
221-23, 391
391 N.E. 2d 967,
967, 417
417 N.Y.S.
884 (N.Y.
1979)
1979) (holding that
that attorney-client
attorney-client privilege yields
yields and
and attorney
attorney
must
must disclose
disclose client’s
client’s address,
address, because
because non-disclosure
non-disclosure would
would
frustrate
frustrate court’s judgment in
in child’s
child’sbest
bestinterests);
interests); but
butsee
see People
People

192
192

2008-2009
RECOMMENDATIONS
2008-2009 RECOMMENDATIONS

[Vol.
[Vol. 38

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=e28ce462-a4c9-44e4-b3bb-3e743b37f525

Pros
Pros and Cons
Cons

is that
allows
a court to
The appeal
appeal ofofbalancing
balancing
is itthat
it allows
a court to
determine
whether
an
evidentiary
need
for
an
attorney-client
determine whether an evidentiary need for an attorney-client
communication
communication justifies
justifies overriding
overriding the
the privilege.
privilege.ItItallows
allowsthe
the
scope of
be be
tailored
to reflect
competing
scope
of the
theprivilege
privilegeto to
tailored
to reflect
competing
interests
interests on
on aa case-by-case
case-by-case basis.
basis.
However,
because
balancing
permits aa court
court to
to override
override the
However, because balancing permits
the

privilege
on aa need
need for
for the
the evidence,
evidence, itit provides
privilege based
based on
provides clients
clients
little certainty
whether
a particular
communication
little
certaintyover
over
whether
a particular
communication
That
could
undermine
would be
be protected
protected by
bythe
theprivilege.
privilege.
That
could
undermine
the
privilege’s
purpose
of
encouraging
client
candor.63
the privilege’s purpose of encouraging client candor.63
Additionally,
Additionally, this
this approach
approach presents
presentsthe same
the same
implementation difficulties,
difficulties,discussed
discussedabove,
above, with
withrespect
respecttoto
if any,
would
who would
would hold
holdthe
theprivilege,
privilege,and
andwhat
whatduty,
duty,
if any,
would
64
govern
the
holder’s
exercise
of
the
privilege.64
govern the holder’s exercise of the privilege.

•

v. Vespucci,
192 Misc. 2d
Vespucci, 192
2d 685,
685, 692-93,
692-93, 695,
695, 745
745 N.Y.S. 2d
2d 391
391
(N.Y. Co.
Co. Ct.
Ct. 2002)
2002) (stating
(stating that
that some
some New York
York courts
courts apply
apply
balancing
test to
to attorney-client
attorney-client privilege claims, but others
balancing test
others do not,
and holding
holding that
thatdeceased
deceased client’s
client’s communications
communications remain
remain
and
privileged
privileged under
under either
either “absolute”
“absolute” or “balancing
“balancing test” doctrine
doctrine
without
privilege).
without determining
determining which
which doctrine
doctrine governs
governs posthumous
posthumous privilege).
Washington. Amoss
Amoss v. Univ.
Univ. of
ofWashington,
Washington, 40
40 Wash.
Wash. App. 666,
666,
687-88, 700 P.2d
350, 25
25 Ed.
Ed. Law Rep. 618
618 (Wash.
(Wash. Ct.
Ct. App. 1985)
P.2d 350,
(upholding trial
trial court’s
court’s balancing
balancing of
of evidentiary
evidentiary need
need for
for disclosure
disclosure
of attorney-client
attorney-client communication
communication versus
versus need
need to
to preserve
preserve attorneyclient confidentiality).

63. As
the goal of
Asthe
theUnited
UnitedStates
StatesSupreme
Supreme Court
Courthas
has repeatedly
repeatedly stressed,
stressed, the
encouraging attorney-client
attorney-clientcommunication
communicationrequires
requiresthat
that the
the privilege
encouraging
privilege be
be
predictable
Swidler, 524 U.S. at 408-09;
predictable in its application.
application. See,
See, e.g.,
e.g., Swidler,
408-09; Jaffee
Jaffee v.
Redmond,
518 U.S.
U.S. 1,
1, 18
18 (1996); Upjohn Co.
Redmond, 518
Co. v.
v. United
United States,
States, 449 U.S. 383,
383,
393
(1981)
(“An
uncertain
privilege,
or
one
which
purports
393 (1981) (“An uncertain
one which purports to be
be certain
certain but
results
in widely varying
by the
is little better
results in
varying applications
applications by
the courts,
courts, is
better than
than no
no
privilege at
at all.”)
all.”)
64.
64. See
See discussions
discussions of “Holder
“Holder of
of the
the Decedent’s
Decedent’s Privilege”
Privilege” and
and “Duty
Governing Exercise
Exercise of
of the
the Decedent’s
Decedent’sPrivilege”
Privilege” infra.
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Conclusion

A balancing
A
balancing approach
approach would
would permit
permitaacourt
courttotoweigh,
weigh,after
after
the
fact
on
a
case-by-case
basis,
the
decedent’s
remaining
the fact on a case-by-case basis, the decedent’s remaining
interest
in confidentiality
interest in
confidentialityagainst
againstthe
theevidentiary
evidentiaryneed
need for
forthe
the
of this
typetype
of of
communication. Due
Due totothe
theunpredictability
unpredictability
of this
approach, it appears
approach,
appears preferable
preferable to
tostrike
strikea abalance
balancebetween
between
policy
considerations
in
advance
by
clearly
delineating
thethe
policy considerations in advance by clearly delineating
privilege
privilege and
and its
its exceptions.
exceptions.
End Privilege Outright
Outright at Client’s
Client’s Death
Death

A
would
be be
simply
to end
A final
finalalternative
alternativetotoexisting
existinglaw
law
would
simply
to end
the
attorney-client
privilege
upon
the
client’s
death.
the attorney-client privilege upon the client’s death.
Other Jurisdictions

It
It appears
appears that
that no
no state
state takes
takes this
thisapproach.65
approach.65
Pros
and Cons
Pros and
Cons

Proponents
approach
believe
that ending
the
Proponents of
ofthis
this
approach
believe
that ending
the
privilege
outright
at
death
would
not
significantly
deter
privilege outright at death would not significantly deter
communicating
withwith
their attorneys.
clients from
fromopenly
openly
communicating
their attorneys.
Proponents of this
Proponents
this approach
approach believe
believe that
thatclients
clientsmight
mightwant
want
66
disclosure
of
their
attorney-client
communications.66
disclosure of their attorney-client communications.

65. See
See Wydick,
Wydick,supra,
supra,note
note14,
14,atat1180
1180(stating
(statingthat
thathis
hisresearch
research revealed
revealed
this approach
is
not
adopted
by
any
state,
nor
by
England).
approach is not adopted by any state, nor
England). However,
However, aa few
eminent
have supported
eminent scholars
scholars have
supported this approach.
approach. Such scholars
scholars include
include Judge
Judge
Learned
Hand and
and Professors
Professors Morgan
Morgan and
and McCormick.
McCormick. Id.;
Learned Hand
Id.;see
see also
also Chadbourn,
Chadbourn,
supra,
389.
supra, note
note 12,
12, at
at 389.

66.
McCormick, aa proponent
66. Professor
Professor McCormick,
proponent of this
thisapproach,
approach, explained
explained as
as
follows:
The
offered testimony
testimony would
would seem
seem to
to be
be of more
The attorney’s
attorney’s offered
more than
than
average
reliability. IfIf such
the claim
claim is true,
average reliability.
such testimony
testimony supporting
supporting the
true,
presumably
the deceased
would have
have wanted
wanted to
to promote,
presumably the
deceased would
promote, rather
rather than
than
obstruct,
the success
successofofthe
theclaim.
claim.ItIt would only be
obstruct, the
be aa short
short step
step forward
for the
the notion
notion that
that the
the privilege
privilege is “personal” to
the courts
courts to apply here
here the
the
death terminates
terminates the
the privilege.
privilege. This
the client, and
and to hold
hold that
that in
in all
allcases
cases death
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clear
thatthat
a decedent
would
want want
to
However, ititisisnotnot
clear
a decedent
would
to
is adverse
to thetointerests
of the of the
promote aaclaim
claimthatthat
is adverse
the interests
decedent’s
beneficiaries.
decedent’s beneficiaries.
Moreover,
Moreover, existing
existingexceptions
exceptionsalready
alreadymake
makethe
theprivilege
privilege
inapplicable when
when aa deceased
deceased client presumably
presumably would
would have
have
wanted his
his or
orher
herattorney-client
attorney-clientcommunications
communicationsdisclosed
disclosed
67 and
(when
parties
all
claim
through
the
deceased
client,67
(when parties all claim through the deceased client,and
when
issue concerns
concernsthe
thevalidity
validity or
or intended
of aa
when an
an issue
intended meaning
meaning of
decedent’s writing
purports
to affect
property
decedent’s
writingthatthat
purports
to aaffect
a property
interest68).
interest68).
Conclusion

Under
the privilege
privilege would
Under this
this approach,
approach, the
would not
notsurvive
survivewhile
while
a
against
a deceased
estate.
a claim
claim isislitigated
litigatedbybyor or
against
a deceasedclient’s
client’s
estate.
departure
from California’s
That would
wouldbebea significant
a significant
departure
from California’s
longstanding
approach.
Such
a
change
might
well well
deter deter
longstanding approach. Such a change might
clients
withwith
theirtheir
attorneys,
clients from
fromcandidly
candidlycommunicating
communicating
attorneys,
and
there has
been no
no demonstrated
demonstrated need
need for
for such
and there
has been
such aa departure.
departure.
Assessment
ofthe
the Alternatives
Alternatives
Assessment of

The
first alternative,
privilege to
The first
alternative, expanding
expanding the
the privilege
to apply
apply in
inthe
the
nonprobate
context
as
it
does
in
the
probate
context,
would
nonprobate context as it does in the probate context, would be
be
consistent with
underlying
consistent
with the
thegeneral
generalpolicy
policydetermination
determination
underlying
privilege
would
survive
until until
the the
existing law.
law.That
Thatis,is,thethe
privilege
would
survive
deceased
client’s
property
definitively
passes
to
beneficiaries.
deceased client’s property definitively passes to beneficiaries.
However,
However, itit isiscurrently
currentlyunclear
unclearhow
howthis
thisalternative
alternativecould
could
69
be implemented.
implemented.69Furthermore,
Furthermore,existing
existinglaw
law under
under Moeller
Moeller v.
be
v.
could not
for free
not to
to any
anysubstantial
substantial degree
degree lessen
lessen the
the encouragement
encouragement for
free
disclosure
purpose of
of the
the privilege.
privilege.
disclosure which is
is the
the purpose
J.
Strong, McCormick
McCormick on
J. Strong,
on Evidence,
Evidence, §§ 94,
94, pp.
pp. 133-34
133-34 (4th
(4th ed.
ed. 1992).
1992).
67. See
& Comment.
See Evid.
Evid. Code
Code § 957 &
Comment.
68. See
See Evid.
Evid.Code
Code §§
§§ 960, 961 &
& Comments.
Comments.

69. See
“Expand Privilege To Survive
See discussion
discussion “Expand
Survive Until
UntilNonprobate
Nonprobate Assets
Assets
Definitively Pass
Definitively
Pass to Beneficiaries” supra.
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provide
for continuation
of a of a
Superior Court
Courtappears
appearsto to
provide
for continuation
deceasedtrustee’s
trustee’s privilege
privilege when
deceased
when there
there isis aa successor
successor trustee,
trustee,
so
long
as
the
confidential
communication
relates
to
trust
so long as the confidential communication relates to trust
administration.
administration. In
In these
these specific
specificcircumstances,
circumstances, the
the privilege
privilege
claims
areare
resolved
against
could continue
continue while
whilesurviving
surviving
claims
resolved
against
living
trust, trust,
the main
property transferred
transferredbybyrevocable
revocable
living
the main
alternative
to
a
will.
Because
this
rule
provides
some
alternative to a will. Because this rule provides somedegree
degree
of
protection
in
the
trust
context,
it
appears
that
the
need
of protection in the trust context, it appears that the needtoto
expand the posthumous
privilege isisnot
expand
posthumous privilege
notasasgreat
greatasasit itmight
might
otherwise be.
otherwise
be.
Each
of
other alternatives
alternatives depart
depart from
from the
the general
general policy
policy
Each of the
the other
determination
law. Each
theseof these
determination underlying
underlyingexisting
existing
law. of
Each
alternatives has
pros and
and cons.
cons. But
But none
alternatives
has pros
none of
of these
these alternatives
alternatives
appearsto
to be
be clearly
clearly superior
superior to the policy
policy balance
appears
balance struck
struck by
by
existing
law.
Nor
is
the
Commission
convinced
that
existing
existing law. Nor is the Commission convinced that existing
law
attorney-client communication.
law is
is deterring
deterring candid
candid attorney-client
communication.
RECOMMENDATION
RECOMMENDATION

After carefully
considering
several
alternatives,
the
After
carefully
considering
several
alternatives,
the
Commission
recommends
that
the
Legislature
preserve
the
Commission recommends that the Legislature preserve the
general
of existing
general approach
approach of
existing law.
law.That
Thatapproach
approachhas
hasserved
served
the state
state well for
for over
overforty
fortyyears,
years,and
andthere
theredoes
doesnot
notappear
appear
to be
be any
any clear
clear justification
justificationfor
forchanging
changingtotoanother
anotherapproach
approach
at
this
time.
at this time.
The
however,
recommend
minor minor
The Commission
Commissiondoes,
does,
however,
recommend
adjustments to
which
are discussed
below.
adjustments
to existing
existinglaw,
law,
which
are discussed
below.
These adjustments
withwith
the general
These
adjustments would
wouldbebeconsistent
consistent
the general
approach
of
existing
law
regarding
when
the
privilege
approach of existing law regarding when the privilege should
should
and
should
not
survive.
and should not survive.
Clarify
Clarify that
thatan
an Existing
Existing Exception
Exception Applies
Applies to a Nonprobate Transfer

Under an
existing exception
Under
an existing
exception in
in Evidence
Evidence Code
Code Section
Section 957,
957,
the
privilege
does
not
apply
after
a
client’s
death
“as
to
a
the privilege does not apply after a client’s death “as to a
communication
all all
of of
communication relevant
relevant totoananissue
issuebetween
betweenparties
parties
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whom claim
client, regardless
of whether
whom
claim through
throughaadeceased
deceased client,
regardless of
whether
the claims
claims are
are by
bytestate
testateororintestate
intestatesuccession
successionororbybyinter
inter
vivos
transaction.”
vivos transaction.”
The
The exception
exception is
is based
based on
on the
the assumption
assumption that
thataadecedent
decedent
the attorney-client
communication
would have
havewanted
wanted
the attorney-client
communication
disclosed in
decedent’s
beneficiaries
disclosed
in litigation
litigationbetween
betweenthethe
decedent’s
beneficiaries
(as
opposed
to
litigation
in
which
a
third
party,
such
as a as a
(as opposed to litigation in which a third party, such
creditor,
creditor, claims
claims against
against the
the decedent).
decedent). Such
Such disclosure
disclosure helps
helps
intent
regarding
disposition
of theof the
to ensure
ensure the
theclient’s
client’s
intent
regarding
disposition
client’s assets
carried
client’s
assets “might
“might be
becorrectly
correctlyascertained
ascertainedand
and
carried
out.”70
out.”70

Under
language,
the exception
could could
be
Under the
theexisting
existing
language,
the exception
be
a party
who claims
interpreted as
asexcluding
excluding
a party
who under
claimsa under a
nonprobate transfer.71
thethe
exception
nonprobate
transfer. 71 But the
therationale
rationaleforfor
exception
applies
not
only
to
beneficiaries
under
a
will,
but
also
withwith
applies not only to beneficiaries under a will, but also
equal
force to
equal force
to aa person
person who
who claims
claimsthrough
throughthe
thedecedent
decedentby
by
72 Accordingly,
transfer.72
Accordingly,
the
operation ofofa nonprobate
a nonprobate
transfer.
the
that that
this exception
Commission recommends
recommendsclarifying
clarifying
this exception
includes
a
party
claiming
under
a
nonprobate
transfer.73
includes a party claiming under a nonprobate transfer.73

70. Evid.
Evid.Code
Code§§ 957
957 Comment.
Comment.

71. This
This could
couldoccur
occur ififthe
theclause
clause“regardless
“regardless of
of whether
whether the
the claims
claims are
are by
testate
or
intestate
succession
or
by
inter
vivos
transaction”
is
read
testate or intestate succession or by inter vivos transaction” is read as
as an
an
exclusive,
rather than
than an
anillustrative,
illustrative, list.
exclusive, rather
72. IfIfallallparties
partiesclaim
claimthrough
throughaanonprobate
nonprobate transfer,
transfer, there
there is potentially no
probate
estate at
at all.
all. In
In that
there would
would be
probate estate
that case,
case, there
be no
no personal
personal representative,
representative, and
and
no
no privilege
privilege would
would exist.
exist. However,
However, if there
there isisboth
botha aprobate
probateestate
estate and
and
nonprobate
transferon
on death,
death,the
theprivilege
privilege would
would continue,
and would apply
nonprobate transfer
continue, and
absent
an exception
exceptionoror aa waiver.
waiver. If an
absent an
an issue
issue arises
arises in aa dispute
dispute among
among the
the
decedent’s
beneficiaries, including
including a nonprobate
decedent’s beneficiaries,
nonprobate beneficiary, a narrow reading
reading
of the
the exception
exception could
could defeat
defeat its
itspurpose
purpose ofofascertaining
ascertaining the
thedecedent’s
decedent’s
intentions.
intentions.
73.
to Evid.
Evid. Code
957 infra.
infra. The
73. See
See proposed
proposed amendment
amendment to
Code § 957
The Legislature
Legislature may
may
want to consider
want
consider making
making the
the same
same revision
revision to
to analogous
analogous exceptions
exceptions to other
other
privileges.
e.g., Evid.
Evid. Code
Code §§
§§ 984
984 (exception
(exception to
to marital
marital privilege), 1000
privileges. See,
See, e.g.,
1000
(exception
(exception to physician-patient
physician-patient privilege), 1019
1019 (exception
(exception to
to psychotherapistpsychotherapist-
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Probate
Probate Code
Code Section 12252

The
The Commission
Commission also
also recommends
recommends amending
amending Probate
Probate Code
Code
Section
12252
to
clarify
the
meaning
of
recent
amendments
to
Section 12252 to clarify the meaning of recent amendments to
it.
it.
As discussed
above, the
the amendments
amendments may
may be
be subject
subject to
to two
two
As
discussed above,
interpretation
results
in a in a
different interpretations.
interpretations.Each
Each
interpretation
results
different
outcome
with
respect
to
the
duration
of
the
different outcome with respect to the duration of the
posthumous
posthumous privilege.74
privilege.74
thatthat
the amendments
were were
The Commission
Commissionbelieves
believes
the amendments
intended merely to
intended
to clarify
clarifythat
thataapersonal
personalrepresentative
representative who
who
is
appointed
to
perform
subsequent
estate
administration
is appointed to perform subsequent estate administration
holds
the decedent’s
decedent’s privilege.
privilege.
holds the
in meaning,
the Commission
To avoid
avoidany
anyuncertainty
uncertainty
in meaning,
the Commission
recommends removing
removing the
recommends
the amendments
amendments from Section
Section 12252
12252
and
placing
the
clarification
in
Evidence
Code
Section
953(c),
and placing the clarification in Evidence Code Section 953(c),
which
which sets
sets forth
forth the
the general
general rule
rule that
that aa personal
personal representative
representative
75
holds the
holds
the decedent’s
decedent’s privilege.75
privilege.
patient privilege).
privilege). Such
would be
of the
current study.
study.
patient
Such changes
changes would
be beyond
beyond the
the scope
scope of
the current
See 2007
2007 Cal.
Cal. Stat.
Stat. ch.
ch. 388,
388, §
§ 2.
2.
See

74. See
See discussion
discussion of
of “Recent
“Recent Amendments
Amendments to
to Probate
Probate Code Section
Section 12252”
infra.

953(c) infra;
75.
75. See
See proposed
proposed amendment
amendment toto Evid. Code
Code § 953(c)
infra; proposed
proposed
amendment
to Prob.
Prob. Code
Code§§12252
12252infra.
infra. Although
Although the
the clarification in
amendment to
in Probate
Probate
Code
Section 12252
12252 was
was specific
Code Section
specific to the
the attorney-client
attorney-client privilege,
privilege, the
the same
same
principle
would seem
to apply
apply to
to any
privilege that
be held
principle would
seem to
any other
other privilege
that may
may be
held by aa
personal
representative.Accordingly,
Accordingly,the
the Legislature
Legislature may
may want
want to
personal representative.
to consider
consider
making
making aa similar
similar revision
revision to
to those
those other
other privileges.
privileges. See,
See, e.g.,
e.g., Evid.
Evid. Code
Code
§§
§§ 993(c) (physician-patient
(physician-patient privilege),
privilege), 1013(c)
1013(c) (psychotherapist-patient
(psychotherapist-patient
privilege), 1035.4(c)
1035.4(c) (sexual
(sexual assault
assault victim-counselor privilege).
privilege). Such
Such aa change
change
would
of the
2007 Cal.
would be
be beyond
beyond the
the scope
scope of
the current
current study.
study. See
See 2007
Cal. Stat.
Stat. ch.
ch. 388,
388, §§ 2.
2.
The
The Commission
Commission also
also considered
considered amending
amending Section
Section 953
953 to
to expressly
expressly
provide
provide that
that the
the privilege
privilege held
held by
bythe
thepersonal
personal representative
representative is
is terminated
terminated upon
upon
final
final distribution
distributionofofthe
theestate.
estate. However,
However, that
that rule
rule would
wouldbe
beproblematic
problematicbecause
because
there
are circumstances
circumstances in
in which aa personal
may have
have aa duty to
there are
personal representative
representative may
perform, in
in the
thepersonal
personalrepresentative’s
representative’s capacity
capacity as
as personal
personal representative,
representative,
after
after final distribution
distribution ofofthe
theestate.
estate. (For
(Forexample,
example, ininmany
manyinstances,
instances, courts
courts
allow the
to retain
after final
the personal
personal representative
representative to
retain a substantial
substantial reserve
reserve after
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CONCLUSION
C
ONCLUSION

The general
general approach
approach of existing
existing law
lawshould
shouldbe
bepreserved.
preserved.
Under
the
Evidence
Code,
the
attorney-client
privilege
Under the Evidence Code, the attorney-client privilege
survives
death
whilewhile
there isthere
a personal
survives the
theclient’s
client’s
death
is a personal
76 And
representative.76
And under
Court,
it it
representative.
under Moeller
Moellerv.v.Superior
Superior
Court,
appears that
alsoalso
survives
in in
appears
that the
theattorney-client
attorney-clientprivilege
privilege
survives
some
circumstances when
some circumstances
when there
there is
is aa successor
successor trustee.
trustee.

The
The Commission
Commission recommends
recommends two
two minor
minoradjustments
adjustments that
that
are consistent
consistentwith
with the
the policy
policy balance
struck by
by existing
existing law:
law:
are
balance struck
•

•

Clarify
Clarify that
that an
an existing
existing exception
exception in
in Evidence
Evidence Code
Code
Section
957, which
which applies
when all parties
Section 957,
applies when
parties claim
claim
through
client, applies
applies when
when one
or more
through the
the deceased
deceased client,
one or
more
of
of the
the parties
parties claims
claims under
under aa nonprobate
nonprobate transfer.
transfer.
Clarify that
by aby
personal
that the
theprivilege
privilegeis held
is held
a personal
representative
who is appointed
representative who
appointed for
forpurposes
purposes ofof
subsequent
estateadministration
administration pursuant
pursuant to
subsequent estate
to Probate
Probate
Code
Section 12252.
12252.
Code Section

The first
client’s
The
first adjustment
adjustment would
would help
helpeffectuate
effectuate aa deceased
deceased client’s
intent
with
respect
to
a
nonprobate
transfer,
while
the
second
intent with respect to a nonprobate transfer, while the second
adjustment
prevent
confusion
and needless
adjustment would
wouldhelp
help
prevent
confusion
and needless
disputes.
disputes.

distribution to
to deal
deal with
withcontingencies,
contingencies,such
such as
as an
an unresolved
unresolved claim
claim against
against the
the
estate,
including
unresolved
tax
liability.
See
also
supra
note
20.)
The
estate, including unresolved tax liability. See also supra note 20.) The proposed
proposed
amendment
to Section
Section 953
953 and
and its Comment underscores
that point,
point, indicating
amendment to
underscores that
holds the
the decedent’s
decedent’s attorney-client
attorney-client privilege
privilege at
that a personal
personal representative
representative holds
anytime while
anytime
whilethe
thepersonal
personalrepresentative
representativehas
has aa duty
duty as
as personal
personal representative.
representative.

76. Evid.
Evid.Code
Code §§
§§ 953-954
953-954 &
& Comments;
Comments; HLC
HLC Properties,
Properties, Ltd. v.
v. Superior
Superior
Court,
Court, 35
35 Cal.
Cal. 4th
4th 54,
54, 65-68,
65-68, 105
105 P.3d
P.3d 560, 24 Cal. Rptr. 3d 199 (2005).
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P
RO
O PPOOSSEEDD L
LE
EG
G II S
S LL A
AT
T II O
ON
PR
N
Evid. Code § 953.
953.Holder
Holder of
of privilege
privilege

SECTION 1.
Evidence
CodeCode
is
SECTION
1. Section
Section 953
953 ofofthethe
Evidence
is
amended,
to
read:
amended, to read:
used in
in this
this article,
article, “holder
“holder of
privilege” means:
953. As used
of the
the privilege”
means:
he the
has no
guardian
or
(a) The
Theclient
clientwhen
when
he client
the client
has
no guardian
or
conservator.
conservator.
(b)
(b) A
A guardian
guardian or
orconservator
conservator of
ofthe
theclient
clientwhen
whenthe
theclient
client
has aa guardian
guardian or
or conservator.
conservator.
has
(c) The
The personal
personal representative
representative of the
the client
client ififthe
theclient
clientisis
dead, including
including aa personal
dead,
personal representative
representative appointed
appointed pursuant
pursuant
to
Probate
Code
Section
12252.
to Probate Code Section 12252.
in dissolution,
or anyor any
(d) AAsuccessor,
successor,assign,
assign,trustee
trustee
in dissolution,
similar representative
association,
organization,
similar
representative ofofa firm,
a firm,
association,
organization,
partnership, business
businesstrust,
trust,corporation,
corporation,or
or public
public entity
entity that
partnership,
that is
is
no
longer
in
existence.
no longer in existence.
Comment. Subdivision
(a) of Section
Comment.
Subdivision (a)
Section 953
953 is
is amended
amended to revise
revise aa
gender
reference.
gender reference.

Subdivision (c)
amended totomake
makeclear
clearthat
that
a personal
(c) isisamended
a personal
representative
holds the
the decedent’s
decedent’slawyer-client
lawyer-clientprivilege
privilege at
at any
representative holds
any time
while
the
personal
representative
has
duties
as
a
personal
representative,
while the personal representative has duties as a personal representative,
including, without
without limitation,
limitation,during
during
subsequent
estate
including,
any any
subsequent
estate
administration. See,
e.g., Prob.
Prob. Code
12252 (appointment of personal
See, e.g.,
Code § 12252
personal
representative
for subsequent
administration of estate);
representative for
subsequent administration
estate); see
see also Prob.
Prob.
Code
§
58
(personal
representative).
The
personal
representative
Code
(personal representative).
personal representative holds
the
the privilege
privilege during
during any
anyaction
actionasserted,
asserted, commenced,
commenced, continued,
continued, or
defended
by a personal
See Code
Code Civ. Proc.
defended by
personal representative.
representative. See
Proc. §§
§§ 377.30
377.30
(commencement
of
surviving
action
by
personal
representative),
(commencement of surviving action by personal representative), 377.31
377.31
(continuation
(continuation of surviving
surviving action
actionby
bypersonal
personalrepresentative),
representative), 377.40
377.40
(defense
by personal
of surviving
(defense by
personal representative
representative of
surviving action),
action), 377.60
377.60
(assertion
by personal
representativeofof wrongful
wrongful death
(assertion by
personal representative
death action); Prob.
Prob.
Code
§§ 9000-9399
9000-9399 (creditor
(creditor claims
Code §§
claims against
against estate).
estate).
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Evid.
957. Parties
Parties claiming through
Evid. Code
Code § 957.
throughdeceased
deceased client

SEC.
SEC. 2.
2. Section
Section 957
957 of
ofthe
theEvidence
EvidenceCode
Codeisisamended,
amended,toto
read:
read:

privilege
underunder
this article
as to a as to a
957. There
Thereisisnono
privilege
this article
all all
of of
communication relevant
relevant totoananissue
issuebetween
betweenparties
parties
whom
claim
through
a
deceased
client,
regardless
of
whether
whom claim through a deceased client, regardless of whether
the
the claims
claims are
are by
by testate
testate or
or intestate
intestate succession,
succession, nonprobate
nonprobate
transfer, or
or by
by inter
inter vivos
vivos transaction.
transaction.
Comment.
957 is amended
to clarify that
Comment. Section
Section 957
amended to
that the
the exception
exception is
client, including aa
applicable to parties who all claim
claim through
through aa deceased
deceased client,
person who
who claims
claims through
person
through aa nonprobate
nonprobate transfer.
transfer.

Prob. Code § 12252.
12252. Reappointment
Reappointment of a personal representative

SEC.
SEC. 3.
3. Section
Section 12252
12252 of
of the
the Probate
Probate Code
Code is
is amended,
amended, to
to
read:
read:

administration
of anof
estate
12252. IfIfsubsequent
subsequent
administration
an isestate is
necessary
after
the
personal
representative
has
necessary after the personal representativebeen
has been
discharged
because
other
property
is
discovered,
disclosure
discharged because other property is discovered, disclosure is
is
sought of
thethe
sought
of aa communication
communicationthat
thatisisdeemed
deemedprivileged
privilegedinin
absenceof
of aa waiver
waiver by
by aa personal
personal representative
representativeunder
underArticle
Article
absence
3
(commencing
with
Section
950)
of
Chapter
4
of
Division
3 (commencing with Section 950) of Chapter 4 of Division8 8
of
of the
the Evidence
EvidenceCode,
Code,ororbecause
becauseit itbecomes
becomesnecessary
necessaryoror
cause,both
bothof
ofthe
thefollowing
following shall apply:
proper for any
any other cause,
(a) The
The court
courtshall
shallappoint
appointasaspersonal
personalrepresentative
representativethe
the
person
entitled
to
appointment
in
the
same
order
as
is
directed
person entitled to appointment in the same order as is directed
in
in relation
relation to
toan
an original
originalappointment,
appointment,except
exceptthat
thatthe
theperson
person
who served
personal representative
representative at
at the
the time
time of
of the
who
served as
as personal
the order
order
priority.
The appointed
personal
of discharge
dischargehas has
priority.
The appointed
personal
representative
shall
be
a
holder
of
the
decedent’s
lawyerrepresentative shall be a holder of the decedent’s lawyerclient
3 (commencing
withwith
client privilege
privilegefor
forpurposes
purposesofofArticle
Article
3 (commencing
8 of the
Section 950)
950) ofofChapter
Chapter4 of
4 Division
of Division
8 ofEvidence
the Evidence
Code.
Code.
(b)
(b) Notice
Notice of
ofhearing
hearingofofthe
theappointment
appointmentshall
shallbe
begiven
givenasas
provided
in
Section
1220
to
the
person
who
served
as as
provided in Section 1220 to the person who served
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personal representative
representative at
at the
the time of
personal
of the
the order
orderofofdischarge
discharge
and totoother
interested
persons.
If property
has been
and
other
interested
persons.
If property
has been
distributed
to
the
State
of
California,
a
copy
of
any
petition
distributed to the State of California, a copy of any petition
for
appointment of
for subsequent
subsequent appointment
of aa personal
personal representative
representative and
and
asas
provided
in Section
the notice
notice of
ofhearing
hearingshall
shallbebegiven
given
provided
in Section
1220 to the Controller.
Comment. Section
Comment.
Section12252
12252isisamended
amended to
to remove
remove language
language relating to
to aa
personal representative
representativeholding
holding the
the attorney-client
attorney-client privilege.
privilege. That
personal
That issue
issue is
is
addressedin
in Evidence
Evidence Code
Code Section
Section 953.
953.
addressed
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