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The “Sleeper” Provision Has Gotten 
Noticed by the Legal Community

―In a span of just six weeks, the whistleblower provisions in the 

recently enacted Dodd-Frank Act have gone from a little-known 

sleeper section of the law to one of its most highly scrutinized 

provisions. Congress has been vocal that the whistleblower 

provisions are a smart way to uncover more fraud—at no cost to 

the taxpayers, they say, since the funds used for whistleblower 

bounties will come out of penalties companies pay to the 

Securities and Exchange Commission.‖
Bruce Carton, “Pitfalls Emerge in Dodd-Frank Bounty Provision,” Compliance Week 

(Sept. 8, 2010 )
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Milberg Expands Practice to Include Representation of 
Securities Fraud Whistleblowers

―Milberg‘s decades of experience prosecuting thousands of class actions 

and its record recoveries of over $55 billion make it well suited to 

represent whistleblowers who want to be represented before the 

SEC. Milberg has successfully represented whistleblowers in other 

contexts, including in ‗qui tam‘ actions, involving the prosecution of fraud 

against the federal government pursuant to the False Claims 

Act. Milberg possesses significant resources to assist in presenting 

whistleblower cases to the SEC, including a team of attorneys which 

includes former government and agency lawyers. Milberg‘s team of in-

house investigators, including former FBI and other law enforcement 

agents, and in-house forensic accountants, have significant experience 

working with confidential witnesses and whistleblowers.‖

http://www.milberginvestigators.com

http://www.milberginvestigators.com/
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Will The New Whistleblower Provisions Increase 

The Number Of Referrals To The Agencies?

• It appears that the SEC already is getting some high 

quality tips. And the statutory threshold for bounty 

hunters of at least $1 million in fines/penalties appears to 

be designed to limit lower quality tips.

• See ―Larger Bounties Spur Surge in Fraud Tips,” Wall 
Street Journal (Sept. 7, 2010)

• See http://lnkd.in/k5GdzC (Comments of Stuart Meissner on DF Title IX 

- Whistleblower at sec.gov)

• See New SEC Awards For Informants Already Yielding Tips,” Dow 

Jones (Sept. 9, 2010)

http://www.linkedin.com/share?viewLink=&sid=s111280732&url=http://lnkd.in/k5GdzC&urlhash=T81T&uid=fc5f10c0-a6ac-49fe-829d-5a5d004d5e14&trk=NUS_UNIU_SHARE-lnk
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“Larger Bounties Spur Surge in Fraud Tips” 
NY Times (Sept. 7, 2010)

― ‗We've gotten some very high-quality tips,‘ said SEC official 

Stephen Cohen. He said the program aims to get timely 

information from insiders close to a fraud so the SEC can bring 

a case quickly, limit the damage and recover funds for victims. 

‗The goal is not just to get more tips; we want to get more high-

quality tips,‘ Mr. Cohen said.‖

http://online.wsj.com/article/SB10001424052748704855104575470080998966388.html

http://online.wsj.com/article/SB10001424052748704855104575470080998966388.html
http://online.wsj.com/article/SB10001424052748704855104575470080998966388.html
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Will The New Whistleblower Provisions Increase The 

Number Of Referrals To The Agencies? (cont’d)
• From: Stuart D. Meissner, Esq.

Managing Member, Law Offices of Stuart D. Meissner LLC

• August 17, 2010

• ―Our law firm alone has already, just in the last ten days filed several 

whistle-blower complaints with the SEC, pursuant to the new statute, 

involving major Wall Street firms, which filings appear to implicate 

hundreds of millions of dollars, if not more, of investor related fraud 

issues, including on behalf of former senior employee(s) of entities. In 

addition, we are reviewing and screening several more potential 

submissions ranging from potential broker-dealer violations, accounting 

fraud, violations of the Foreign Corrupt Practices Act and improper or 

inadequate corporate disclosures by public companies.‖
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Will The New Whistleblower Provisions Increase The 

Number Of Referrals To The Agencies? (cont’d)

―The SEC is offering some key protections for informants. They may 

choose to remain anonymous and work with the SEC through a lawyer, for 

example. They will have the right to appeal if they are denied a 

whistleblower award. And they will have the right to a jury trial if they sue 

their employer for retaliation after helping the government.‖

―These features, combined with the guaranteed minimum payout for 

whistleblowers who qualify, are encouraging insiders to step forward, said 

Erika Kelton of Phillips & Cohen LLP. ‗We're seeing a flood of inquiries,‘ 

said Kelton, who was the lead attorney on a health-care fraud case that 

resulted in a fine of $2.3 billion for Pfizer Inc.‖

“New SEC Awards For Informants Already Yielding Tips,” Dow Jones (Sept. 9, 2010)
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Qui Tam Firms Are Prospecting For 
Cases

The search expression ―SEC whistleblower‖ returned

many, many sponsored links on Google:

• SEC Whistleblower Firm www.phillipsandcohen.com The most 

successful whistleblower law firm. $5.3 billion recovered. 

• SEC Whistleblower EmploymentLawGroup.net Whistleblowers

Collect Up To 30% of Fines Collected By The Federal Govt 

• Whistle Blower Attorney qui-tam-attorney.com A proven record of 

success. Hire only an experienced attorney.

http://www.google.com/aclk?sa=L&ai=CfMud5MiHTLSnLsbYtwf5-bHAAvrVwsABwrutsROilbDZRAgAEAEoA1Dd_cLiBmDJ9qaM0KTkD8gBAaoEFE_QTATq8pb-iLDoeJBF6j658c2u&sig=AGiWqtxXbhRSUswcxxd737DRd1nXqYG9EA&adurl=http://www.phillipsandcohen.com
http://www.phillipsandcohen.com/
http://www.google.com/aclk?sa=l&ai=CqmcG5MiHTLSnLsbYtwf5-bHAAqfdoeMB_6y-uCPP8_iTTQgAEAIoA1DV6endBGDJ9qaM0KTkD6AB84q37QPIAQGqBBdP0Fxr4fGW_YiwsXm2LZF1ySIIcUcQYQ&sig=AGiWqtwiXQEHFY1dgaeRYw6T1D5oRkpH_Q&adurl=http://www.employmentlawgroup.net/Articles/ROswald/Whistleblower-DoddFrank.html
http://www.google.com/aclk?sa=L&ai=C97hD5MiHTLSnLsbYtwf5-bHAAvDK-f4B9L6s8wPggoqiQggAEAMoA1CGvqqUB2DJ9qaM0KTkD8gBAaoEF0_QPErw8pb8iLCxebYtkXXJIghxRxBh&sig=AGiWqtwhMTgSKF_t0guo_gTzqFHvk0cVVQ&adurl=http://qui-tam-attorney.com/about.html
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Qui Tam Firms Are Prospecting For Cases 
(cont’d)

•Whistleblower Assistance: Legal help for those wishing to use the False 

Claims Act to stop fraud. www.blowthewhistle.com

•Whistleblower Experts: Corporate misconduct? Retaliation?

Understand your options. www.zzalaw.com

•Get Whistleblower Reward: Exp Attorneys Help you Report Fraud on 

Government! Learn More FraudFighters.net/Whistleblower 

•Ethics Whistleblower: Anonymous Whistleblower Hotline. Request Info or 

Schedule a Demo! www.EthicsPoint.com

•Expert Whistleblower: Recover Your Highest Reward. Very Experienced: 

$500M+ Recoveries www.WhistleblowerAgainstFraud.com/ Whistleblower 

Protection

http://www.blowthewhistle.com/
http://www.zzalaw.com/
http://www.ethicspoint.com/
http://www.whistlebloweragainstfraud.com/
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Qui Tam Firms Are Prospecting For Cases 
(cont’d)

• You can report companies that cheat our government. Get the facts 

today GovernmentFraud.us 

• Sec Whistleblower Info: Get Info On Sec Whistleblower Access 10 

Search Engines At Once. www.Info.com/SecWhistleblower

• SEC Whistleblower: Search for SEC Whistleblower. Find SEC 

whistleblower. www.Ask.com

http://www.info.com/SecWhistleblower
http://www.ask.com/
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A Sample Of The Marketing

― ‗The new law contains a trifecta of enticements for 

whistleblowers,‘ said Eric R. Havian, a San Francisco attorney 

with Phillips & Cohen. ‗They will receive an assurance of 

confidentiality, solid protection against retaliation, and a 

guaranteed reward if their information leads to a recovery. With 

this combination of protections and incentives, the SEC should 

receive a flood of high quality submissions.‘‖

―The financial reform law creates whistleblower programs for the 

SEC and the Commodities Futures Trading Commission 

(CFTC) that will offer:

http://www.phillipsandcohen.com/CM/Attorneys/EricRHavian.asp
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A Sample Of The Marketing (cont’d)
“Whistleblower rewards. Whistleblowers who report securities law violations will receive 

10 percent to 30 percent of the amount the SEC, CFTC and any other government entity 

collects as a result of the whistleblower's information when the amount collected exceeds 

$1 million.‖

“Confidentiality to whistleblowers. The law contains one of the strongest confidentiality 

provisions for whistleblowers ever enacted. For the first time, whistleblowers will be 

allowed to report fraud anonymously. In some cases, their identities may remain unknown 

even to the SEC until the time comes for the payment of a reward.‖

“Job protection for whistleblowers. The law prohibits employers from retaliating against 

whistleblowers. Employers may not fire, demote, suspend, threaten, harass, or 

discriminate against a whistleblower. Whistleblowers who suffer from employment 

retaliation may sue for reinstatement, back pay and any other damages that occurred.‖

http://www.phillipsandcohen.com/CM/NewsSettlements/NewsSettlements594.asp

http://www.phillipsandcohen.com/CM/NewsSettlements/NewsSettlements594.asp
http://www.phillipsandcohen.com/CM/NewsSettlements/NewsSettlements594.asp
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SEC Complaint Form 
“If you have a tip or complaint involving violations of the securities 

laws, click the appropriate link below that best describes the 

conduct.”

• Manipulation of a security‘s price or volume

• Fraudulent or unregistered offer or sale of securities, including 

Ponzi schemes, high yield investment programs or other investment 

programs

• Insider trading

• False or misleading statements about a company (including false or 

misleading SEC reports or financial statements)

https://denebleo.sec.gov/tcr/add.action?c=3
https://denebleo.sec.gov/tcr/add.action?c=4
https://denebleo.sec.gov/tcr/add.action?c=4
https://denebleo.sec.gov/tcr/add.action?c=4
https://denebleo.sec.gov/tcr/add.action?c=10
https://denebleo.sec.gov/tcr/add.action?c=12
https://denebleo.sec.gov/tcr/add.action?c=12
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SEC Complaint Form (cont’d)

• Failure to file required reports with the SEC

• Abusive naked short selling

• Theft or misappropriation of funds or securities

• Fraudulent conduct or other problems associated with municipal 

securities transactions or public pension plans

• Bribery of foreign officials

• Other fraudulent conduct

http://www.sec.gov/complaint/selectconduct.shtml

https://denebleo.sec.gov/tcr/add.action?c=11
https://denebleo.sec.gov/tcr/add.action?c=11
https://denebleo.sec.gov/tcr/add.action?c=15
https://denebleo.sec.gov/tcr/add.action?c=16
https://denebleo.sec.gov/tcr/add.action?c=17
https://denebleo.sec.gov/tcr/add.action?c=17
https://denebleo.sec.gov/tcr/add.action?c=18
https://denebleo.sec.gov/tcr/add.action?c=13
http://www.sec.gov/complaint/selectconduct.shtml
http://www.sec.gov/complaint/selectconduct.shtml
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One Scholar Argued For Such Provisions Several 
Years Ago

―Insiders are valuable not only in alerting regulators and the 

public to ongoing wrongdoing, but they can also provide helpful 

assistance during an investigation. A knowledgeable insider can 

point … to key records and witnesses, interpret technical or 

industry information collected during an investigation, provide 

expertise, and explain the customs and habits of the business or 

industry. Having an insider‘s perspective available … can save 

time and expense for both regulators and putative defendants by 

focusing the investigation on relevant areas.‖ 
Pamela H. Bucy, Information as a Commodity in the Regulatory World, 39 HOU. L. REV. NO. 4, 

905, 944 (2003) (internal citations omitted).
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One Scholar Argued  For Such Provisions Several Years Ago (cont’d)

―Money, lots of it, is necessary to attract knowledgeable insiders with 

helpful inside information of complex wrongdoing[] … for three reasons.  

The first is the impact that significant financial remuneration has on 

whistleblowers. The possibility of a large financial recovery may help 

persuade insiders to risk what they must to reveal information needed by 

public regulators.…‖

―The second reason … is that such remuneration gets the attention of the 

media, which is a major factor in molding our social values.…‖

―Lastly, significant monetary rewards get the attention of the private bar….‖ 

Bucy, 39 Hou. L. Rev. at 970-71.
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Whistleblower Characteristics
―Studies of whistleblowers indicate that such individuals tend to be white, 

male, relatively well educated, and hold managerial positions. Before they 

became whistleblowers, they were typically described … as ‗top performers 

and model employees.‘ Whistleblowers tend to be good problem solvers 

with good cognitive skills. They are people who have a strong sense of 

right and wrong, who possess a ‗strong sense of individual responsibility,‖ 

and who are ―socially responsible.‘ Whistleblowers tend to be intense, 

committed, and uncompromising people…. They also tend to score 

somewhat below the norm in self-esteem. They generally are loyal to their 

employers and have faith that their employers will remedy problems 

brought to their attention.‖ 

Bucy, 39 HOU. L. REV. NO. 4, at 959-60 (internal citations omitted).
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Recent DOJ Press Release: Qui Tam
Wednesday, September 1, 2010

Allergan Agrees to Plead Guilty and Pay $600 Million to Resolve 

Allegations of Off-Label Promotion of Botox®

WASHINGTON – American pharmaceutical manufacturer Allergan Inc. 

has agreed to plead guilty and pay $600 million to resolve its criminal and 

civil liability arising from the company‘s unlawful promotion of its biological 

product, Botox® Therapeutic, for uses not approved as safe and effective 

by the Food and Drug Administration (FDA), the Justice Department 

announced today. The resolution includes a criminal fine and forfeiture 

totaling $375 million and a civil settlement with the federal government and 

the states of $225 million.

http://www.justice.gov/opa/pr/2010/September/10-civ-988.html

http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
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Recent DOJ Press Release: Qui Tam (cont’d)
―The civil settlement resolves three lawsuits filed in federal court 

in the Northern District of Georgia under the qui tam, or 

whistleblower, provisions of the False Claims Act, which allow 

private citizens to bring civil actions on behalf of the United 

States and share in any recovery. As part of today‘s resolution, 

the whistleblowers – Dr. Amy Lang, Charles Rushin, Cher 

Beilfuss, Kathleen O'Conner-Masse, and Edward Hallivis – will 

receive $37.8 million from the federal share of the settlement

amount.‖

http://www.justice.gov/opa/pr/2010/September/10-civ-988.html

http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
http://www.justice.gov/opa/pr/2010/September/10-civ-988.html
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Qui Tam Statistics: A Bellwether?

Available at http://www.justice.gov/civil/frauds/fcastats.pdf

http://www.justice.gov/civil/frauds/fcastats.pdf
http://www.justice.gov/civil/frauds/fcastats.pdf
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Qui Tam Statistics: A Bellwether? (cont’d)
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Qui Tam Statistics: A Bellwether? (cont’d)
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Qui Tam Statistics: A Bellwether? (cont’d)
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Qui Tam Statistics: A Bellwether? (cont’d)
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Not Surprisingly, Industries Subject To FCA 
Liability Have More Whistleblowing Employees 

The availability of qui tam bounties impacts the number of 

employee tips:

―The difference in fraud detection between industries subject to qui tam 

bounty provisions and those not so regulated makes the success of 

bounty awards clear: employees account for 46% of fraud detection 

where a qui tam bounty is available, and just 16.3% of fraud detection 

elsewhere. ―

Geoffrey Christopher Rapp, False Claims, Not Securities Fraud: Towards Corporate 

Governance by Whistleblowers, 15 NEXUS JOURNAL OF LAW & POLICY 55 (2010) 

(citing Raxak Mahat, A Carrot for the Lawyer: Providing Economic Incentives for In-House 

Lawyers in a Sarbanes-Oxley Regime, 21 GEO. J. LEG. ETHICS 913, 930 (2008)); 

available at  http://ssrn.com/

http://ssrn.com/
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Enhanced FCPA Risks: Pharmaceutical 
Companies and Many More

―The [DOJ is investigating] … payments by leading 

pharmaceuticals companies for hospitality, consultants, licensing 

agreements and charitable donations in markets around the 

world as part of a wide-ranging corruption probe. GlaxoSmith-

Kline, Pfizer, Bristol-Myers Squibb and Eli Lilly, among 

others, have disclosed being contacted by the [DOJ & SEC] in 

connection with the investigation. Merck, the US drugs group, 

announced last week that it had also been contacted and was 

co-operating with investigators.‖
―US Probes Corruption In Big Pharma,” Financial Times (Aug. 12, 2010); 

http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html

http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html
http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html
http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html
http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html
http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html
http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html
http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html
http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html
http://www.ft.com/cms/s/0/9a8e8f90-a63e-11df-8767-00144feabdc0.html
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Enhanced FCPA Risks: Pharmaceutical 
Companies And Many More (cont’d)

―[W]e will also use every tool at our disposal to investigate and prosecute 

corrupt practices in the pharmaceutical industry. In the months ahead … 

you can expect to see the Department increasingly use the … [FCPA] to 

prosecute kickbacks and bribes paid to foreign government officials by 

pharmaceutical companies. As the drug companies do more and more of 

their business overseas where so much of the health care business is 

government run, we see the opportunities for FCPA violations unfortunately 

proliferating. Indeed, in some foreign countries nearly every aspect of the 

approval, manufacture, import, export, pricing, sale and marketing of a drug 

product may involve a ‗foreign official‘ within the meaning of the FCPA.‖

. . .
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Enhanced FCPA Risks: Pharmaceutical 
Companies And Many More (cont’d)

―The extent of government involvement in foreign health 

systems, combined with fierce industry competition and the 

closed nature of many public formularies, creates, in our view, a 

significant risk that corrupt payments will infect the process. The 

Department will not hesitate to charge pharmaceutical 

companies and their senior executives under the FCPA if 

warranted to root out foreign bribery in the industry.‖
Acting Deputy Attorney General Gary Grindler’s remarks at 2010 Compliance Week 

Conference (May 25, 2010); www.justice.gov/dag/speeches/2010/dag-speech-

100525.html

http://www.justice.gov/dag/speeches/2010/dag-speech-100525.html
http://www.justice.gov/dag/speeches/2010/dag-speech-100525.html
http://www.justice.gov/dag/speeches/2010/dag-speech-100525.html
http://www.justice.gov/dag/speeches/2010/dag-speech-100525.html
http://www.justice.gov/dag/speeches/2010/dag-speech-100525.html
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IRS Bounty Program: Another 

Bellwether?
―For more than 140 years, the IRS has been authorized to pay awards to 

individuals who blow on the whistle on those who do not pay their taxes. 

Prior to 2006, awards … were discretionary and set at 1%, 10%, or 15% of 

the amounts recovered, with a $10 million cap. For much of the … 

provision‘s history, the provision was underutilized. In 2006, however, 

things changed. That year Congress amended the IRS whistleblower 

program to strengthen the IRS‘s ability to pay rewards to tax 

whistleblowers. [See Tax Relief & Health Care Act of 2006, Pub. L. No. 

109-432, Div. A, Title IV, 406(d), 120 Stat. 2960; Adding subsection (b) to 

26 U.S.C. 7623] 7623(b)(1) (2006)] ….‖

Jarod S. Gonzalez, “A POT OF GOLD AT THE END OF THE RAINBOW: AN ECONOMIC 

INCENTIVES-BASED APPROACH TO OSHA WHISTLEBLOWING” (Jan. 2010), at 15-16.



www.duanemorris.com

IRS Bounty Program: Another Bellwether? (cont’d)

―Under current law, rewards to tax whistleblowers are mandatory if several 

conditions are satisfied. … [T]o qualify for the mandatory award, the 

whistleblower must provide information relating to a tax noncompliance 

matter in which the tax in dispute exceeds $2 million. [I]f the taxpayer who 

is alleged not to have paid the appropriate amount of taxes is an individual, 

the taxpayer‘s gross income must exceed $200,000 for any taxable year at 

issue. Finally, the information provided must substantially contribute to a 

decision to take administrative or judicial action that results in the collection 

of tax. When these conditions are satisfied, the whistleblower must receive 

an award between 15-30% of the collected proceeds resulting from 

administrative or judicial action.‖ 

GONZALEZ, “A POT OF GOLD AT THE END OF THE RAINBOW: AN ECONOMIC INCENTIVES-BASED 

APPROACH TO OSHA WHISTLEBLOWING,” at 15-16.
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IRS Bounty Program: Another Bellwether? (cont’d)

―The early evidence indicates that the changes in the IRS whistleblower 

program will spur more whistleblower submissions at higher tax amounts. 

… For example, under the new law, by the end of Fiscal Year 2008, the 

IRS received 476 submissions relating to 1,246 taxpayers that met the $2 

million threshold, of which 228 alleged more than $10 million. This far 

surpasses the number of ―high ceiling‖ whistleblower claims in prior years. 

Under the old law, ―only 8 of 198 full paid claims in 2008 involved 

collections of more than $2 million, and only three involved collections of 

more than $10 million.‖ 

GONZALEZ, “A POT OF GOLD AT THE END OF THE RAINBOW: AN ECONOMIC INCENTIVES-BASED 

APPROACH TO OSHA WHISTLEBLOWING,” at 15-16.
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Know your Client and Where It Operates
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Know your Client and Where It Operates (cont’d)

Source: Transparency Int‘l Bribe Payers Index (2008)
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Know your Client and Where It Operates (cont’d)

Source: Transparency Int‘l Bribe Payers Index (2008)
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Know your Client and Where It Operates (cont’d)

Source: James Mintz Group, Global Fact Gathering, No. 4 (June 2009).
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Know your Client and Where It Operates (cont’d)

Source: Global Fact Gathering, No. 4 (June 2009).
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Impact On PSLRA Class Actions?

http://securities.stanford.edu/litigation_activity.html

http://securities.stanford.edu/litigation_activity.html
http://securities.stanford.edu/litigation_activity.html
http://securities.stanford.edu/litigation_activity.html
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Impact On PSLRA Class Actions? (cont’d)

http://securities.stanford.edu/litigation_activity.html

http://securities.stanford.edu/litigation_activity.html
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Leveraged Recovery?

• Can a plaintiffs’ class action firm double its 
recoveries in securities fraud matters by (1) filing 
a Dodd-Frank  complaint with the SEC, working 
with the Commission to build an enforcement 
case while keeping the identity of the 
whistleblower(s) anonymous until the matter 
settles, and then (2) filing a class action petition 
on the back-end end seeking damages for the 
same misconduct?
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The Commission’s Rulemaking May Impact Private 
Securities Actions In Ways Yet To Be Seen

―Brokers and dealers and investment advisers have been held to different 

standards of conduct in their dealings with investors. In very general terms, 

a broker-dealer is held to a suitability standard, and an investment adviser 

is held to a fiduciary duty standard. With passage of the Dodd-Frank Wall 

Street Reform and Consumer Protection Act, which tasks the … [SEC] with 

issuing rules concerning the standards of conduct for brokers, dealers, and 

investment advisers, the current standards may be changed.‖

* * *

―The Dodd-Frank Wall Street Reform and Consumer Protection Act: Standards of Conduct 

of Brokers, Dealers, and Investment Advisers,‖ Congressional Research Service, Report 

R4138 (Aug. 19, 2010), available at http://www.fas.org/sgp/crs/misc/R41381.pdf

http://www.fas.org/sgp/crs/misc/R41381.pdf


www.duanemorris.com

The Commission’s Rulemaking Will Impact Private 
Securities Actions In Ways Yet To Be Seen (cont’d)

“At this time any statements as to what the SEC study might find and 

whether there will be new rules concerning the standards of conduct for 

brokers, dealers, and investment advisers are completely speculative. 

Nevertheless, it is interesting to note what the Chair of the SEC, Mary 

Schapiro, stated in 2009:  ‗I believe that, when investors receive similar 

services from similar financial service providers, they should be subject to 

the same standard of conduct—regardless of the label applied to that 

financial service provider. I therefore believe that all financial service 

providers that provide personalized investment advice about securities 

should owe a fiduciary duty to their customers or clients.‘ ‖

The Dodd-Frank Wall Street Reform and Consumer Protection Act: Standards of Conduct 

of Brokers, Dealers, and Investment Advisers, CRS Report R4138
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Bounty Hunters Likely Will Try To Expand Liability 

Theories

• If qui tam litigation is a harbinger of what will occur as plaintiffs‘ counsel 

begin seeking recoveries under the new bounty hunter provisions, liability 

theories will be pushed to their limits, particularly in FCPA matters, where 

aggressive theories already are being asserted by the government: 

―These included allegations of territorial jurisdiction over U.S. dollar transfers 

between foreign banks based on the use of correspondent accounts in the United 

States, a claim that may be repeated in the forthcoming settlement with Technip. In 

addition, we have noted, the government‘s expansive interpretation of the statute‘s  

‗business nexus‘ element and the SEC‘s willingness to impute knowledge to the 

parent of acts by its subsidiaries.‖

Shearman & Sterling, FCPA Digest of Cases and Review Releases Relating 
to Bribes to Foreign Officials under the Foreign Corrupt Practices Act of 
1977 (March 4, 2010), at x.


