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I.
L

Introduction
Introduction

The right (if
have aarelationship
relationship with
with his or her grandchild
(ifthere
there is
is one)
one) of
of aa grandparent to have
has been
been complex
complex under
underTexas
Texaslaw.
law. AAnatural
with
has
naturaltension
tensionarises
arises when
whengrandparents
grandparents disagree
disagree with
their grandchildren's
parents about
about how
how the
the grandchildren
shouldbe
beraised.
raised. Further,
Further, when a
grandchildren’s parents
grandchildren should
grandchild's parent
parent dies,
dies, the
the parents
parent often
often are
placed in
in an
grandchild’s
parents of the
the deceased
deceased parent
are placed
an awkward
awkward
position, especially when their former son-in-law
or
daughter-in-law
remarries
and
even
moresoifif
son-in-law or daughter-in-law remarries
even moreso
the new spouse
spouse adopts
adoptsthe
thechildren.
children. On other
grandparents attempt
attempt to
to retain
retain ties
ties with
with
other occasions,
occasions, grandparents
their grandchildren
despitetermination
terminationof
of their
their child’s
child's parental
rights. These
grandchildren despite
parental rights.
These situations
situations require
require
courts to decide
what
relationships
are
in
a
child's
best
interest,
not
only
as
between
parents,
decide
are
child’s best interest, not only as between parents, as
as
in the
case
of
divorce,
but
among
members
of
a
child's
extended
family
after
traumatic
events
the case
divorce, but among members of child’s extended
after traumatic events
have occurred
occurredthat
thatsignificantly
significantly affect
affect aa child’s
child's life.
have

2000, the United
In the
the midst
midst ofofthis
thisopaque
opaquelegal
legalenvironment,
environment, on
on June
June 5,
5, 2000,
United States
States
Supreme
Court
decided
Troxel
v.
Granville,
530
U.S.
57
(2000).
Troxel
addressed
what
rights
Supreme Court decided Troxel v. Granville, 530 U.S. 57
Troxel addressed
grandparentshave
havetotomaintain
maintainaarelationship
relationshipwith
with their
their grandchildren
afer their child
grandparents
grandchildren after
child dies
dies and
and
over the
the surviving
surviving parent’s
parent'sobjection.
objection. The
decision in
in Troxel
Troxel - consisting
consistingof
of aaplurality
plurality opinion,
over
The decision
two
dissents -- cast
cast an
analready
alreadyunclear
uncleararea
areaof
ofthe
thelaw
law into
into utter confusion.
confusion.
two concurrences
concurrences and three dissents

Troxel is
is now
now nearly
fve years
the opportunity to
Troxel
nearly five
years old.
old. Texas
Texas courts
courts have
have had
had the
to digest
digest
Troxel's various
opinions and
and to
to consider
considerits
its impact
impact on
on Texas
Texaslaw.
law. Although courts
Troxel’s
various opinions
courts in many
many
other states
states struck
struck down
down grandparents'
rights
statutes
as
unconstitutional
under
Troxel,
by
2004,
grandparents’
statutes as unconstitutional under
2004,
§§
Texas
intermediate
courts
found
the
Texas
grandparents'
rights
statute,
Tex.
Fam.
Code
Texas intermediate courts found the Texas grandparents’ rights statute,
Fam. Code §§
153.431 - .434,
.434, to be facially
153.431
facially constitutional
constitutional under
under Troxel,
Troxel, albeit
albeit via
via differing
differingrationales
rationales and
and then
only with
with the
the judicial
judicialattachment
attachment of
of non-statutory
non-statutory pleading
pleading and proof requirements.
requirements. From
From the
the
chaos
it
appears
that
at
last,
some
order
has
emerged.
Changes
to
the
grandparents'
rights
statute
chaos it appears that at
some order
emerged.
grandparents’
pending
in
the
Texas
legislature
will
clarify
the
law
further,
but
whether
pending
Texas legislature will clarify
law further, but whether those
those statutory
statutorychanges
changes
themselves
will meet Troxel’s
Troxel's requirements
themselves will
requirements is open
open to question. The
TheTexas
Texas Supreme
Supreme Court has
has
not spoken
spoken on
on these
these issues.
issues.
The purpose
purpose of
of this article
article is to distill
distillfrom
fromTroxel,
Troxel,the
theTexas
Texas grandparents'
grandparents’ rights
rights statute
statute
and the
what now appears
reach
thatthat
and
the post-Troxel
post-Troxel caselaw
caselaw what
appears to be
be settled
settled ininthe
thelaw.
law.To To
reach
conclusion, this
this article
article first
frst overviews
conclusion,
overviews Troxel.
Troxel. The
Thearticle
articlethen
thenreviews
reviews Texas
Texas child custody and
and
visitation
the statutes
statutespermit
permitand
andrequire.
require.After
Afer this
visitation statutes
statutes to highlight what the
this review,
review, the
the article
considers
the
current
status
of
grandparents'
rights
under
the
Texas
Family
Code.
considers the current status of grandparents’
Family Code.
Following this
casesdecided
decidedsince
sinceTroxel.
Troxel. From
Following
thissection,
section,the
thearticle
articleexamines
examines Texas court cases
this examination,
it
will
be
seen
that
the
Texas
grandparents'
rights
statute
is
constitutional,
but
examination, it will be seen
the Texas grandparents’ rights statute
post-Troxel
and proof
proof requirements
requirements not
not found in
post-Troxel procedure
procedure requires
requires certain pleading and
in the
the statute.
statute.

The article
The
article next
next considers
considers pending
pending statutory
statutory changes
changes to the
the Texas
Texas Family
FamilyCode
Coderegarding
regarding
Texas Grandparent Rights
Rights - Verner
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accessand
andtotowhat
whatextent
extentthose
thosechanges
changescomply
complywith
with Troxel’s
Troxel's requirements.
grandparent access
requirements.

The article
with aa bulleted
The
article concludes
concludes with
bulleted summary
summary of
of the
therequirements
requirements for
for aasuccessful
successful
grandparents'
rights
suit
in
Texas,
taking
into
account
Texas
statutes,
Troxel's
holdings,
grandparents’ rights
in Texas, taking into account Texas statutes, Troxel’s holdings, Texas
Texas
caselaw subsequent
subsequentto
to Troxel,
Troxel, and
and the pending
amendments to
to the
the grandparents’
grandparents' rights statute
caselaw
pending amendments
statute
before the
theTexas
Texaslegislature.
legislature. An
An Appendix
Appendix setting forth
forth pending legislation
legislation follows.
follows.
pending before

I.
II.

A Methodological
Methodological Note
Note

Prior to
to delving
delving into
intograndparents'
grandparents’ rights,
rights, the
the issue
issue of
ofgrandparents'
grandparents’ standing
standing must be
be
considered.
In
any
court
case,
a
party
must
show
that
he
has
standing
to
prosecute
a
suit,
must
considered.
any court case, a
must show that he has standing prosecute a
meet
the
procedural
requirements
for
suit,
and must
must make
makeaaconvincing
convincingevidentiary
evidentiaryshowing.
showing. In a
meet the procedural requirements for suit, and
Texas family
family law
and especially
especiallyin
in grandparents’
grandparents' rights cases,
cases,the
theFamily
Family Code’s
Code's provisions
Texas
law case,
case, and
governing standing
standing and
and the
the substantive
governing
substantive rights
rights acquired
acquired once
once standing
standing has
has been
been achieved
achieved are
are
inextricably linked.
A
coherently only
only when analyzed
A grandparents'
grandparents’ rights suit
suit ininTexas
Texas can
can be explained
explained coherently
analyzed in

terms
the the
article
examines
terms of
of what
whatthe
thegrandparents
grandparents seek
seektotoaccomplish.
accomplish.Accordingly,
Accordingly,
article
examines
grandparents'
rights
in
light
of
the
relief
sought
in
other
words,
whether
the
grandparents
grandparents’ rights in
of the relief sought - in other words, whether the grandparents seek
seek
managing
or
possessory
conservatorship
(and
the
rights
and
duties
that
accompany
those
types
managing or possessory conservatorship (and the rights and duties
accompany
to their
their grandchildren without
without conservatorship.
of conservatorship) or merely access
access to
conservatorship.
II.
III.

Granville
Troxel v. Granville
Before commencing
commencingour
ouranalysis,
analysis,itit is
is indispensable
indispensabletotobrief
brief Troxel
Troxel v.
v. Granville,
Granville, 530
530 U.S.
U.S.

57 (2000),
which involved
obtainvisitation
visitation with
with their
57
(2000), which
involved the
the efforts of
of paternal
paternal grandparents
grandparents toto obtain
grandchildrenafter
aftertheir
theirson
sonhad
haddied.
died.The
Thechildren’s
children'smother,
mother,Ms.
Ms.Granville,
Granville, did
did not
not prohibit
prohibit all
grandchildren
visitation
but
sought
to
restrict
the
frequency
and
location
of
visitation
to
terms
not
acceptable
visitation but sought restrict the
visitation to terms not acceptable to
the Troxels.

The Troxels
The
Troxels filed suit
suit to
to obtain
obtainvisitation
visitationwith
withtheir
theirgrandchildren
grandchildrenunder
under Washington
Washington
State's
visitation
statute.
That
statute
permitted
"any
person"
to
petition
a
court
for
State’s visitation statute.
statute permitted “any person” to
court for visitation
child. The
rights to aa child.
The trial
trial court
court was
was at liberty to grant visitation rights ifif the
the trial
trial court
court concluded
concluded
merely that
that visitation
visitation would be
merely
be in aa child's
child’s best
best interest.
interest. The
TheTroxel
Troxeltrial
trialjudge
judgegranted
granted the
the
less visitation
visitation than
than they
they sought
soughtbut
but more
morethan
thanMs.
Ms.Granville
Granvillehad
hadoffered.
offered. Ms. Granville
Troxels less
appealed
and,
ultimately,
the
dispute
arrived
at
the
United
States
Supreme
Court.
appealed and, ultimately,
arrived at the United States Supreme Court.

The Court summarized prior
prior decisions
decisions establishing
establishing that
that parents
parents enjoy aa fundamental right
"to
make
decisions
concerning
the
care,
custody,
and
control
of
their children.”
children." 530 U.S. at 66.
“to make decisions concerning the care, custody, and control of their
The Court ruled that
statute, as
as it had
applied, violated
violated Ms.
Ms. Granville's
The
that the
the Washington
Washington statute,
had been
been applied,
Granville’s
fundamentalrights.
rights. There
Therewere
weretwo
two problems
problemswith
with the
the statute:
statute: First, itit failed
"any
fundamental
failed to
to recognize
recognize “any
Texas Grandparent Rights - Verner
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presumption
parent's decision
decision to
to curtail
curtail visitation
visitation with
with a
presumption of validity
validity or
or weight
weight whatsoever"
whatsoever” to aa parent’s
accordingno
no deference
deferencetoto“a"aparent’s
parent'sdecision
decisionthat
thatvisitation
visitationwould
would not
not be
be in the child’s
child's
child, according
best interest.”
interest." Id.
nor proved
proved that Ms. Granville
best
Id.atat67.
67.Second,
Second,the
theTroxels
Troxels neither
neither alleged
alleged nor
Granville was
was
an
unfit
parent.
"That
aspect
of
the
case
is
important,
for
there
is
a
presumption
that
fit
parents
an unfit parent. “That aspect of the case is
for there
presumption
fit parents
act in the
the best
best interests
interestsof
of their
theirchildren.”
children." Id.
act
Id.atat68.
68.Instead,
Instead,the
thetrial
trialjudge
judgehad
had substituted
substituted his
own view of what
for that
that of Ms.
own
what would
would be
be in the
the best
best interest
interest of the children
children for
Ms. Granville,
Granville, an
an
action the
the Supreme
SupremeCourt
Courtfound
foundconstitutionally
constitutionally impermissible.
impermissible. Id.
at
72-73.
Id. at 72-73.
Although Troxel involved visitation with
of custody
custody by
withgrandchildren,
grandchildren, not the obtaining
obtaining of
grandparents,the
theprinciples
principles of
of Troxel apply
custody to a
grandparents,
apply to
tocustody
custodydecisions
decisionsbecause
because granting
granting custody
grandparent constitutes
constitutesan
an even
evengreater
greaterinterference
interferencewith
withaa parent’s
parent's right
right to determine
grandparent
determine what
relationships are in a child’s
child's best
interest.
best interest.

IV.

Texas Parent-Child
Parent-Child Defnitions
Texas
Definitionsand
andTerminology
Terminology

Before examining Troxel’s
Troxel's application to Texas law
law more
more closely,
closely, it is necessary
to define
defne
necessary to
what we mean
by terms
terms such
such as
as“conservator”
"conservator"and
and“possession
"possessionof”
of' or
or“access
"accessto”
to"aachild.
child. In a
mean by
means approximately
approximately what other states
call custody, and
of
nutshell, conservatorship means
states call
and possession
possession of
to aa child means
what others
or access
access to
means what
others call
call visitation.
visitation. Grandparent
Grandparentaccess,
access, as
as shall
shall be
beseen,
seen,
occupies aa unique
unique niche
niche in Texas law.

The parent of a child has many rights and duties. See
See Tex. Fam. Code § 151.001(a) (rights
and
duties
listed).
When
parents
divorce,
the
court
is
supposed
and duties listed).
parents
the court is supposed to appoint
appoint at
at least
least one
one person
person to
exercisethese
theserights
rightsand
andundertake
undertakethese
theseduties.
duties. Tex. Fam. Code § 153.005.
153.005. That person
exercise
person is
called the
the child’s
child's "Managing
called
“Managing Conservator"
Conservator” or often
often the
the "Sole
“Sole Managing
Managing Conservator."
Conservator.” See
See Tex.
Tex.
Code §§ 101.019
101.019 (managing
(managing conservatorship
conservatorshipdefined).
defned). Normally
Fam. Code
Normallyatatleast
leastone
one of
ofthe
the parents
parents is
appointed a Managing Conservator:
Conservator:
[U]nless the
the court
court finds that appointment
[U]nless
appointment of the parent
parent or parents
parents would not be
be in the
the
best
interest of
of the child because
theappointment
appointmentwould
would significantly
signifcantly impair the
best interest
because the
the child's
child's
physical health
health or
or emotional
emotional development,
development, aa parent
parent shall
shallbe
beappointed
appointed sole
solemanaging
managing
conservator
or
both
parents
shall
be
appointed
as
joint
managing
conservators
conservator or
parents
be appointed as joint managing conservators of the
the
child.
Tex. Fam. Code § 151.131(a).

Section 153.132
153.132 of
of the Texas
the rights
rights and
duties of aa parent
Section
Texas Family Code
Code describes
describes the
and duties
parent
appointed Sole Managing Conservator:
Conservator:
(1) the
the right
righttotodesignate
designate the
the primary
primary residence
residence of the child;

Texas Grandparent
Grandparent Rights
Rights - Verner
Verner -- page
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(2) the
theright
righttotoconsent
consenttotomedical,
medical,dental,
dental,and
andsurgical
surgicaltreatment
treatment involving
involving invasive
invasive
procedures,
and to
to consent
consent to
to psychiatric
psychiatric and psychological treatment;
procedures, and
treatment;
(3) the
and give
give receipt
receipt for
for periodic payments
payments for
for the
the support
support of
of the
the child
child
the right
right to
to receive
receive and
thesefunds
fundsfor
for the
the benefit
benefit of
of the
the child;
child;
and to hold or disburse these

represent
in legal
action
and
to make
other
decisions
(4) the
theright
rightto to
representthethechild
child
in legal
action
and
to make
other
decisionsof of
substantial
legal
signifcance
concerning
the
child;
substantial legal significance
forces of
of the
the United
(5) the
theright
righttotoconsent
consenttotomarriage
marriage and
and to enlistment
enlistment in the
the armed
armed forces
States;
States;

(6) the
theright
righttotomake
makedecisions
decisions concerning
concerning the
the child's
child's education;
education;
(7) the
and earnings
earningsof
of the
thechild;
child; and
the right
rightto
tothe
the services
services and

(8) except
exceptwhen
whenaa guardian
guardian of
ofthe
thechild's
child'sestate
estate or
or aa guardian
guardian or
or attorney
attorney ad
ad litem
litemhas
has been
been
appointed for the child, the right to
of the
the child in relation to the
appointed
to act
act as
as an agent
agent of
the child's
child's
estate ifif the
United
States,
or aorforeign
estate
the child's
child's action
actionisisrequired
requiredbybya state,
a state,thethe
United
States,
a foreign
government.
legislaturehas
hasrecognized
recognizedthat
thatpublic
publicpolicy
policy should
should “assure
"assurethat
that children
children will
will
The Texas
Texas legislature
have frequent
frequent and
and continuing
continuing contact
contactwith
with parents
parents who
who have
have shown
shown the
the ability
ability to act in
have
in the
the best
best

interest of
of the child."
interest
child.” Tex.
Tex.Fam.
Fam.Code
Code §§153.001(a)(1).
153.001(a)(1). For
Forthat
thatreason,
reason, aa presumption
presumption exists
exists
that upon divorce,
divorce,both
bothparents
parents should
should be
be appointed
appointed Managing
Managing Conservators.
Conservators. Tex.
Tex.Fam.
Fam. Code
Code §
153.131 (b). When
are called
called “Joint
"Joint Managing Conservators."
153.131(b).
Whenthus
thus appointed,
appointed, parents
parents are
Conservators.”
The Texas
Family Code
Code defines
defnes "Joint
Texas Family
“Joint Managing
Managing Conservatorship"
Conservatorship” to
to mean
mean "the
“the sharing
sharing
duties of a parent
of the rights and duties
parent by two
two parties,
parties, ordinarily
ordinarilythe
theparents,
parents, even
even ififthe
the exclusive
exclusive
may be
be awarded
awardedtoto one
one party.”
party." Tex.
right to make
make certain
certain decisions
decisions may
Tex.Fam.
Fam.Code
Code §§101.016.
101.016.
Usually,
shareall
all the
the rights
rights and
Usually, Joint
Joint Managing
Managing Conservators
Conservators share
and duties
duties of aaSole
Sole Managing
Managing
Conservator,
but
either
by
agreement
or
court
order,
one
parent
can
be
given
the
sole
power to
Conservator, but
agreement or
parent can be given the sole power
exercisecertain
certainpowers
powerssuch
such as
aschoosing
choosingwhere
wherethe
thechild
childwill
will attend school. See
exercise
See Tex. Fam.
Fam. Code
Code
153.133 (JMC
(JMC by agreement)
agreement) &
& 153.134 (JMC by court order).
§§ 153.133
order).

King Solomon notwithstanding
notwithstanding(1
(1 Kings
Kings 3:16-27),
3:16-27),itit is
is impossible
impossibleto
to split
split a child in
in two
of determining
wherethe
thechild
childwill
will live. On
for any
any purpose,
purpose, let alone
alone purposes
purposes of
determining where
Onoccasion,
occasion,
parents
parents will
willagree
agree to
to innovative
innovativeresidency
residencyprovisions
provisionssuch
suchas
asexchanging
exchanging the child
child each
each week so
so
that the
the child
child lives with
each
parent
for
a
week
at
a
time
("week
on/week
off')
or
having
the
child
with each
for a week at a time (“week on/week off”) or having
live full-time
in
a
residence
where
the
parentslive
live for
for alternating
alternating weeks
weeks(“nesting”).
("nesting"). When
full-time in a residence where the parents
When true
Conservatorship exists,
exists, the
the child’s
child's residence
the only difference
Joint Managing
Managing Conservatorship
residence isis the
difference in parental
parental
Texas Grandparent Rights - Verner
Verner -- page
page 5
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duties between
between the
the parents
parents with
with respect
rights and duties
respect to the
the child
child although
although of
of course
course the
the residency
residency
provision will
willaffect
affectthe
the amount
amount of
of child
childsupport
support paid.
paid.
Often only
appointed Sole
Sole Managing
Managing Conservator.
Conservator. When only
only one
one parent is appointed
only one
one parent
parent is
appointed Sole
Sole Managing
Managing Conservator,
Conservator,the
thecourt
courtisissupposed
supposedtotoappoint
appoint the
the child’s
child's other
appointed
other parent
parent
Possessory
Conservator“unless
"unlessititfinds
finds that
that the
the appointment
appointment is
is not
not in the best
Possessory Conservator
best interest
interest of the
the
child and that parental possession
or
access
would
endanger
the
physical
or
emotional
welfare
of
possession access would endanger the physical or emotional welfare of
the child.”
child." Tex.
limited
Tex.Fam.
Fam.Code
Code §§ 153.191.
153.191. According
AccordingtotoTex.
Tex.Fam.
Fam.Code
Code §§ 153.192(a),
153.192(a), unless
unless limited
PossessoryConservator
Conservatorhas
hasthe
thefollowing
following rights
by the court, a Possessory
rights and
and duties:
duties:

(1) totoreceive
receive information
informationfrom
fromany
anyother
otherconservator
conservatorofofthe
thechild
childconcerning
concerningthe
the health,
health,
education, and
and welfare
welfare of
of the child;
child;

thethe
extent
(2) totoconfer
conferwith
withthetheother
otherparent
parenttoto
extentpossible
possiblebefore
beforemaking
makingaadecision
decision
concerning the health, education,
education, and
and welfare
welfare of
of the child;
of the child;
(3) ofofaccess
access to medical,
medical, dental, psychological,
psychological, and
and educational records of

(4) to
toconsult
consult with
withaaphysician,
physician, dentist,
dentist, or psychologist of the child;
concerning
(5) totoconsult
consultwith
withschool
schooloffcials
officials
concerningthe
thechild's
child'swelfare
welfareand
andeducational
educational status,
status,
including school activities;
(6) to
toattend
attend school activities;

to be
(7) totobebedesignated
designated on
on the
the child's
child's records
records as
as aa person
person to
be notifed
notified inincase
case of
of an
an
emergency;
emergency;
involving an
(8) totoconsent
consenttotomedical,
medical,dental,
dental,and
and surgical
surgical treatment
treatment during
during an
an emergency
emergency involving
danger to
to the
the health
health and
andsafety
safetyof
ofthe
thechild;
child; and
immediate danger

(9) totomanage
by the
manage the
the estate
estate of
of the
the child
childtotothe
theextent
extentthe
theestate
estate has
has been
been created
created by
the
parent or the parent's
parent's family.
family.
Tex. Fam.
Fam. Code
Code §§ 153.073.
153.073. IfIfaaparent
Tex.
parentisisappointed
appointedneither
neithera aManaging
Managingnor
noraaPossessory
Possessory
Conservator,
the
court
still
may
require
that
parent
to
perform
other
parental
duties
such
Conservator, the court still may require
parent perform other parental duties such as
as pay
child support. Tex.
Tex.Fam.
Fam.Code
Code §§ 153.075.
153.075.

When aa parent
parent is
is appointed
appointed aa Joint
Joint Managing
Managing Conservator,
Conservator,but
butthe
thechild
child lives
lives primarily
primarily
When
with
the
other
parent,
or
when
a
parent
is
appointed
a
Possessory
Conservator,
then
the
parent
with the other parent, or when a parent is appointed a Possessory
then
parent
court-orderedrights
rightstoto“possession
"possessionof”
of' or "access
to" the child. Tex.
is granted
granted court-ordered
“access to”
Tex.Fam.
Fam.Code
Code §§
§§
Texas Grandparent
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153.137 &
& 153.192(b). Possession
toaachild
child is
is commonly
commonly called visitation.
153.137
Possession of or access
access to
Visitation
Visitationisisgoverned
governed by
bythe
theStandard
StandardPossession
Possession Order.
Order. See
SeeTex.
Tex.Fam.
Fam.Code
Code§§
§§153.311
153.311
to .317.
The
Standard
Possession
Order
states
that
unless
the
former
spouses
agree
otherwise,
.317. The Standard Possession Order states that unless the former spouses agree

the
Orderwill
will apply.
apply. InIngeneral
the visitation provisions
provisions in
in the
the Standard
Standard Possession
Possession Order
general terms,
terms, the
the
StandardPossession
PossessionOrder
Orderprovides
providesthat
thatthe
thechildren
childrenlive
live with
with one parent,
parent, but the other parent
Standard
parent
gets the
thekids
kids on
on the
the first,
frst, third
gets
thirdand
and (if
(ifthere
there isisone)
one) the
the ffth
fifthweekends
weekendsofofeach
each month
month during
during the
the
school
year,
as
well
as
every
Thursday
evening
during
the
school
year.
In
addition,
the
school year, as well as every Thursday evening during the school year. In addition, the
gets the
the kids
kids for several weeks in the summer, on Mother's/Father's Day, and
noncustodial parent gets
for part of
ofeach
each child's
child's birthday.
birthday. Major
Majorholidays
holidays(such
(suchas
asThanksgiving
Thanksgiving and
and Winter
Winter and
and Spring
Spring
breaks), are
are either split
split or
alternated
each
year.
or alternated each
As aa practical
contact with their
practical matter,
matter, upon
upon divorce,
divorce,grandparents
grandparents have
have contact
theirgrandchildren
grandchildren
during the
the time set
set aside
aside to
to their respective
respective children
children who
who are
are the
the grandchildren’s
grandchildren'sparents.
parents. E.g.,
Eg.,
during
Deweese
Crawford, 520
520 S.W.2d
522 (Tex.
(Tex. App. - Houston
[14th Dist.] 1975,
1975, writ
writ ref
d
Deweese v.v. Crawford,
S.W.2d 522
Houston [14th
ref’d
n.r.e.), overruled on other grounds, Cherne Industries, Inc. v.
Magallanes,
763
S.W.2d
768
(Tex.
v. Magallanes, 763
768
1989). Nevertheless,
Texas Family
Family Code allows grandparents
1989).
Nevertheless, the Texas
grandparents to petition the
the court
court for
foraccess
access
in their
their own right,
to their
their grandchildren
grandchildren in
right, and
and without appointment
appointment as
as either
either aa Managing
Managing or a
Possessory
Conservator.
Tex.
Fam.
Code
§
153.432.
This
relief
typically
is
called
Possessory Conservator. Tex. Fam. Code § 153.432. This relief typically is called "grandparent
“grandparent
access."
access.”

V.

Grandparents' Rights
Grandparents’
A.

A Cautionary
Cautionary Note
Note

Grandparents' rights become
mostclear
clearwhen
whenstudied
studiedininconjunction
conjunction with
with the
the standing
standing of
of
Grandparents’
become most
to seek
seek rights
rights to aa grandchild.
aa grandparent
grandparent to
grandchild. However,
However,before
before studying
studyingeither
eithergrandparent
grandparent
standing
or
substantive
grandparents'
rights,
it
is
important
to
highlight
how
much
the
standing or substantive grandparents’ rights, it is important
much the law
law has
has
changedin
inthis
this area.
area. An
An attorney researching
researching grandparents’
grandparents'rights
rightswill
will find
fnd many
changed
manyoutdated
outdatedcases,
cases,
some of
of which
which are
are flatly
flatly wrong under today’s
today's law.
some
law.

By way
way ofofexample,
example, prior
priortotoitsitsamendment
amendment inin1999,
1999,one
one of
ofthe
thestanding
standing statutes,
statutes, Tex.
Tex.
Fam. Code
102.004, began
began by stating
original
suit requesting
managing
Fam.
Code §§ 102.004,
stating that
that"An“An
original
suit requesting
managing
conservatorship may
may be
be filed
fled by
." rather
than today’s
today's “In
"In addition
conservatorship
by aagrandparent
grandparent .. . . .”
rather than
addition to the
the
generalstanding
standingtotofile
fle suit provided
may file
fle an
general
provided by
by Section
Section 102.003(13),
102.003(13), a grandparent
grandparent may
an original
original
suit requesting
managing
conservatorship
.
."
Interpreting
the
general
and
the
grandparent
requesting managing conservatorship . . .” Interpreting the general and the grandparent
standing statutes
statutes(what
(what are
are now,
now, respectively,
respectively, Tex.
Tex. Fam.
Fam. Code
Code§§
§§102.003
102.003&&.004)
.004)prior
prior to
to their
standing
1995 recodification,
recodifcation, the El
Court of Appeals held that the grandparent
"preempted"
1995
El Paso
Paso Court
grandparent statute
statute “preempted”
the general
generalstanding
standingstatue.
statue. Tope
Topev.v. Kaminski,
Kaminski, 793
793 S.W.2d
S.W.2d 315,
315, 317
317(Tex.
(Tex. App.
App. - El
ElPaso
Paso 1990,
1990,
1999
the
legislature
amended
the
statute
to
make
it
clear
that
a
grandparent
writ dism'd).
In
dism’d). In 1999 the legislature amended the statute to make clear that a grandparent
could acquire
either under
standing statute
statute or the
could
acquire standing
standing either
under the
the general
general standing
the grandparent
grandparent standing
standing
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statute. Nevertheless,
2004, the
the San
SanAntonio
Antonio Court of
statute.
Nevertheless, in 2004,
of Appeals
Appeals still
stillconsidered
considered this an
an open
open
question. Without
Withoutnoting
notingthe
therevised
revised(from
(from1999)
1999)language
language of
of Tex.
Tex. Fam.
Fam. Code
Code § 102.004 or citing
Tope, the court observed:
observed:
that §§ 102.004
102.004 of
of the Texas
Texas Family
Family Code specifically
standing for
for
We recognize
recognize that
specificallyaddresses
addresses standing
grandparents.The
The father,
father, however,
however, cites
cites no
no authority and
grandparents.
and we
we have
have found
found no
no cases
cases that
hold a grandparent
grandparent could
could not
not also
also qualify
qualify as "a
"a person" for
purposes
of
standing
for purposes of standing under
under §
102.003 (a)(9).
102.003(a)(9).

In re:
V, 136
re: C.M
C.M.V.,
136S.W.3d
S.W.3d280,
280,285
285n.2
n.2(Tex.
(Tex.App.
App.- -San
San Antonio
Antonio2004,
2004, no
no pet.).
pet.).

Similarly, Tex.
that a "child's
Tex. Fam.
Fam. Code
Code §§ 102.004(a)(1)
102.004(a)(1) requires
requires that
“child's present
present environment
environment
presents
seriousquestion
questionconcerning
concerningthe
thechild's
child'sphysical
physicalhealth
healthororwelfare.”
welfare." In
In the past,
presents aa serious
past, the
the
test
the child's
test has
has been
been whether
whether there
there was
was aa "serious
“serious and
and immediate
immediate question
question concerning
concerning the
child’s
welfare."
765 S.W.2d
532, 533
533 (Tex.
(Tex. App. - Beaumont
welfare.” See,
See, e.g.,
e.g., Jacobs
Jacobs v.
v. Balew,
Balew, 765
S.W.2d 532,
Beaumont 1989, no
81
S.W.3d
349
(Tex.
App.
El
Paso
2002,
no
writ). See
Doncer
v.
Dickerson,
See Doncer v. Dickerson, 81 S.W.3d 349 (Tex.
El Paso
no pet.)
pet.) (traces
(traces
from 1973
legislative history
history of
ofstanding
standing statutes
statutes from
1973 through
through 1999).

The substantive
provisions of
of the
rights statutes
statutes suffer
suffer from
from a
The
substantive provisions
the Texas
Texas grandparents'
grandparents’ rights
similar
problem
although
the
legislative
history
has
not
been
so
tortured
as
has
the
law of
of
similar problem although the legislative history has not been so tortured as has the law
standing when
when applied
applied to
to grandparents.
e.g.,Cowett
Cowettv.v.Brine,
Brine,704
704S.W.2d
S.W.2d832
832(Tex.
(Tex. App.
App. standing
grandparents. See,
See, e.g.,
Texarkana1985,
1985,writ
writ dism’d
dism'd w.o.j.) (tracks
Texarkana
(tracks legislative
legislative history of
ofgrandparent
grandparent visitation
visitation statute
statute
from time "first
“firstproposed"
proposed”inin1973
1973through
throughthe
the"chaos"
“chaos”ofofthe
the1985
1985legislative
legislativesessions
sessions which
14.03
resulted
in
three
versions
of
what
was
then
Tex.
Fam.
Code
Ann.
§
(e),
resulted in three versions of
was then Tex. Fam. Code Ann. § 14.03(e), two of
of which
which
concerned grandparents).
grandparents).
B.

Managing Conservatorship

A
A grandparent
grandparent who
who seeks
seeks appointment
appointment as
as a managing conservator may acquire standing in
one of
of two ways. First,
one
First,aagrandparent
grandparent may
mayrely
relyon
onthe
thegeneral
general rule for
for standing
standing in suits affecting
the parent-child relationship, codified
at
Tex.
Fam.
Code
§
102.003,
entitled
"General
codified at Tex. Fam. Code
“General Standing
Standing to
File Suit."
Suit.” The
Theprovisions
provisionsofofthis
thisstatute
statutepertinent
pertinenttotograndparents
grandparentsstate:
state:

An
An original
original suit
suit may
may be
be filed
filed at
at any
any time by:
by:

...;
(9) aaperson,
person,other
otherthan
thanaafoster
fosterparent,
parent,who
whohas
hashad
hadactual
actualcare,
care, control,
control, and
and possession
possession
of the child
child for
at
least
six
months
ending
not
more
than
90
days
preceding
the
date of the
for at least six months ending not more than 90 days
filing of
filing
of the
the petition;
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...;
and
guardian,
(11) aaperson
personwith
withwhom
whomthe
thechild
child
andthe
thechild's
child's
guardian,managing
managing conservator,
conservator, or
parent have
resided
for
at
least
six
months
ending
not
more
than
90
days
have resided for
ending
more than 90 days preceding
preceding the
date of the filing
date
filing of
of the
the petition
petitionif ifthe
thechild's
child'sguardian,
guardian,managing
managingconservator,
conservator, or parent is
deceasedatatthe
thetime
timeofofthe
the
flingof
ofthe
thepetition;
petition;. ...
deceased
filing
...
Tex. Fam. Code § 102.003.

special grandparent
grandparent standing
standingprovision
provision that allows
The Texas Family Code also contains a special
a grandparent
grandparent to
to seek
seek managing
managing conservatorship
conservatorship of
of a grandchild:
grandchild:

(a) InInaddition
to fle
(a)
additiontotothe
thegeneral
general standing
standing to
filesuit
suitprovided
providedby
bySection
Section102.003(13),
102.003(13), a
grandparent
may file an
conservatorshipifif there
grandparent may
an original
original suit
suit requesting
requesting managing
managing conservatorship
there is
satisfactory
proof
to
the
court
that:
satisfactory
the
that:

(1) the
theorder
orderrequested
requestedisisnecessary
necessary because
because the
the child's
child's present
present environment
environment
presents
seriousquestion
questionconcerning
concerningthe
thechild's
child'sphysical
physicalhealth
healthororwelfare;
welfare; or
presents aaserious
(2) both
bothparents,
parents,the
thesurviving
survivingparent,
parent,ororthe
themanaging
managing conservator
conservator or custodian
custodian
fled the
either filed
thepetition
petitionororconsented
consented to
to the
the suit.
Tex. Fam. Code § 102.004.

C.

Possessory
Conservatorship
Possessory Conservatorship

A
A grandparent
grandparent may
may seek
seek possessory
possessory conservatorship
conservatorship over
overaagrandchild
grandchildunder
under the
the general
general

standing statute,
statute, Tex. Fam.
102.003, just
just as
standing
Fam. Code
Code §§ 102.003,
as the
the grandparent
grandparent may
may seek
seekmanaging
managing
statute. However,
conservatorship under that statute.
However,the
the grandparent
grandparent standing
standing statute,
statute, Tex.
Tex. Fam.
Fam. Code
Code §§
102.004, permits
permits grandparents
grandparentsto
toseek
seekpossessory
possessoryconservatorship
conservatorshiponly
onlyby
by intervention,
intervention, not
not by
102.004,
original
suit:
original suit:

An original
possessoryconservatorship
conservatorshipmay
maynot
notbebefiled
fled by
by a
original suit
suit requesting
requesting possessory
grandparent
or other person.
person. However,
grandparent or
However, the
the court
court may
may grant
grant aa grandparent
grandparent or other person
deemed
by
the
court
to
have
had
substantial
past
contact
with
the child leave
deemed by the court have had substantial past contact with the
leave to intervene
in a pending suit fled
filedby
byaaperson
personauthorized
authorizedtotodo
doso
sounder
under this
thissubchapter.
subchapter.

Tex. Fam. Code § 102.004(b).
Why is
is ititthat
thata agrandparent
grandparent may
mayseek
seek possessory
possessory conservatorship
conservatorship by intervention but
not by original
original suit? The
The Austin
AustinCourt
CourtofofAppeals
Appealshas
has explained
explained that
that the statute's
statute’s intent is
is that
that
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Grandparent Rights
Rights - Verner
Verner -- page
page 9

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=ef257464-f973-40a3-804a-ef4e1a185307

except in
in an
emergency,grandparents
grandparents
ought
permittedtotodisrupt
disruptaachild’s
child's life by
except
an emergency,
ought
notnot
to tobebepermitted
unlessthe
thechild’s
child's life
life already
already is
is disrupted
disrupted by a
initiating a suit for
for possessory
possessory conservatorship
conservatorship unless
conservatorshipofofthe
thechild.
child. McCord v.
suit to determine
determine who will
willhave
have managing
managing conservatorship
v. Watts,
Watts, 777
777
S.W.2d
809,
812
(Tex.
App.
Austin
1989,
no
writ).
The
Court
explained:
S.W.2d 809, 812 (Tex. App. - Austin 1989, no writ). The Court explained:

The Texas
various interests
interests aa grandparent
has in
in a
The
Texas Family Code
Code recognizes
recognizes various
grandparent has
grandchild,
but at
at the
the same
sametime
time itit restricts
rightto
to initiate
initiate litigation
grandchild, but
restricts the grandparent's
grandparent's right
involving
the
child.
For
example,
a
grandparent
may
bring
suit
seeking
modifcation
involving the child. For example, grandparent may bring suit seeking modification of the
conservatorship ifif he
he had
had been
beenaaparty
partyaffected
affectedby
bythe
theprior
prior order.
order. He may initiate
child's conservatorship
conservatorship under
underlimited
limited circumstances
circumstancestotoprotect
protect the
the child or
aa suit for
for managing
managing conservatorship
intervene in
in a proceeding
to seek
possessory rights.
rights... . . While the
intervene
proceeding to
seek possessory
the statutory
statutory scheme
scheme
assures
that
grandparents
may
not
be
entitled
to
disrupt
the
child's
family
life
and
initiate
assures that grandparents may not be entitled to disrupt the child's family life
suits for
for managing
managing conservatorship except in limited
limited circumstances,
circumstances, once
once the child's best
best
interest is before the court and
and being
being litigated,
litigated, the
the trial court
interest
court has
has discretion
discretion to
to determine
determine
that intervention
by
grandparents
may
enhance
the
trial
court's
ability
to
adjudicate
intervention by grandparents
enhance the trial court's ability to adjudicate what
is in the best interest
interest of
of the child.
McCord v.
v. Watts,
Watts, 777
777 S.W.2d
S.W.2d 809,
809, 812 (Tex. App. - Austin 1989,
1989, no writ)
writ) (citations
(citations omitted).
omitted).
See
In
re:
Pensom,
126
S.W.3d
251
(Tex.
App.
San
Antonio
2003,
orig.
proceeding).
See In re: Pensom,
(Tex.
Antonio 2003, orig. proceeding).

D.

Access

The final way
might obtain
obtain rights
rights to
to visit with
The
way in
in which
which aagrandparent
grandparent might
withaagrandchild
grandchild is
through the grandparent
accessstatute.
statute. This
rights without
without
grandparent access
This statute
statute grants
grants grandparents
grandparents access
access rights
appointing the
appointing
the grandparents
grandparents either
either a managing or
or aa possessory
possessory conservator over a grandchild.
The standing part of
of this
this statute,
statute, Tex.
Tex. Fam.
Fam. Code
Code §§ 153.432,
153.432, reads:
reads:

accesstotoaagrandchild
grandchildby
byfiling:
fling:
(a) AAbiological
biologicalororadoptive
adoptivegrandparent
grandparent may
may request
request access

suit; or
(1) an
an original suit;

(2) aa suit
suit for
formodification
modificationas
asprovided
providedby
byChapter
Chapter 156.
156.
(b) AAgrandparent
to aa grandchild
grandchildin
inaasuit
suit filed
fled for
grandparentmay
mayrequest
request access
access to
for the
the sole
sole purpose
purpose
of requesting
the
relief,
without
regard
to
whether
the
appointment
of
a
managing
requesting the
without regard to whether the appointment of a managing
conservator is an issue in the suit.

The standards
by which
The
standards by
which the
the court
courtisistotodecide
decidewhether
whethergrandparent
grandparentaccess
access should
should be
be
granted are
are set
setforth
forth in
in the
the following
following section,
section, Tex.
Tex. Fam.
Fam. Code
Code §§ 153.433:
153.433:
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to aa grandchild
grandchild by a grandparent if:
if:
The court shall
shall order
order reasonable
reasonable access
access to

(1) atatthe
thetime
timethe
therelief
reliefisisrequested,
requested, at
at least
least one
one biological
biological or adoptive
adoptive parent
parent of the
the
child
has
not
had
that
parent's
parental
rights
terminated;
and
child has
parent's parental rights terminated;
one of the
(2) access
access is in the
the best
best interest
interest of the
the child,
child, and
and at least
least one
the following facts
facts is
present:
present:

(A) the
the child
child is a parent
parent of a parent
(A)
thegrandparent
grandparent requesting
requesting access
access toto the
parent of the
the
incarceratedin
in jail
jail or prison during the
child and that parent of the
the child
childhas
has been
been incarcerated
three-month
period preceding
precedingthe
thefiling
fling of
of the
the petition
petition or has
found by
by a
three-month period
has been
been found
court to be incompetent or
is
dead;
or is dead;

(B) the
theparents
parents ofofthe
thechild
childare
aredivorced
divorced or
orhave
have been
been living apart for
for the
the threethreemonth period
period preceding
precedingthe
thefiling
fling of
the
petition
or
a
suit
for
the
dissolution
of
the
of the
or a
for the
parents' marriage is pending;
parent of
of the
the child;
child;
(C) the
thechild
childhas
hasbeen
been abused
abused or neglected by a parent

(D) the
thechild
childhas
hasbeen
beenadjudicated
adjudicated to be
be aa child
child in
inneed
need of
of supervision
supervision or
or aa
delinquent child under Title 3;
(E) the
to the
the child
child is the parent of a person
thegrandparent
grandparent requesting
requesting access
access to
person whose
parent-child relationship with
been terminated
terminatedby
bycourt
courtorder;
order; or
with the
the child
child has
has been

to the
thechild
child for at
(F) the
thechild
childhas
hasresided
resided with
withthe
thegrandparent
grandparent requesting
requesting access
access to
least
six
months
within
the
24-month
period
preceding
the
fling
of
the
petition.
least six months within the 24-month period preceding the filing of the

VI,
VI.

Troxel Comes to Texas
As earlier noted, Troxel v. Granville
Granvillerequires
requires aa grandparents'
grandparents’ rights
rights statute
statute to
to recognize
recognize a

"presumption of validity"
“presumption
validity” ofofaaparent's
parent’sdecision
decision to
to curtail
curtail visitation
visitation with
withaagrandchild
grandchild and
and to
allegeand
andprove
provethat
that the
the grandchild’s
grandchild'sparent
parentisisunfit.
unft. Although
allege
Althoughsome
someofofTexas'
Texas’statutory
statutory
provisions incorporate
the ones
ones demanded
demandedby
bythe
the Troxel
Troxel Court,
Court, others
others contain
incorporate elements
elements such as
as the
no such
elements.
The
next
section
of
this
article
is
devoted
to
exploring
how
the
such elements.
section
is devoted to exploring how the Texas
Texas courts
courts
have
held
the
Texas
grandparents'
rights
statute
to
be
constitutional
despite
omissions
of
have held the Texas grandparents’ rights statute to be constitutional despite omissions of
Troxel's elements
Troxel’s
elements by judicially
judiciallyengrafting
engraftingthose
thoseelements
elementsonto
ontothe
thestatutes.
statutes.
The Austin Court of
The
of Appeals
Appeals was frst
firstTexas
Texas court
court to
to grapple
grapple with
with how
how Troxel
Troxel affected
affected
the
Texas
grandparents'
rights
statute.
The
Austin
Court
decided
a
pair
of
decisions
the Texas grandparents’ rights statute. The
Court decided
of decisions on that
that
43
S.W.3d
703
(Tex.
App.
subject
in
2001.
In
its
first
opinion,
Lilley
v.
Lilley,
Austin
subject in 2001.
its first opinion, Lilley v. Lilley, 43 S.W.3d 703 (Tex. App. - Austin
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2001, no
no pet.),
2001,
pet.),the
thetrial
trialcourt
courtgranted
grantedthe
thepaternal
paternal grandfather
grandfather visitation
visitation with
withhis
hisgranddaughter
granddaughter

over the
the objection
objection of
of his
his daughter-in-law
afterhis
hisson
sonhad
hadcommitted
committedsuicide.
suicide.After
After aa final
fnal
over
daughter-in-law after
hearing, the
the mother
mother appealed,
appealed,challenging
challengingthe
thefactual
factualsufficiency
suffciency of the
hearing,
the evidence
evidence underlying the
visitation order
claimingthat
that itit violated her
her due
due process
processrights
rightsunder
underTroxel.
Troxel. The
The Austin
order and
and claiming
Court overruled both the
sufficiency
issue
and
the
Troxel
argument,
noting
that
the
mother
the sufficiency issue and
Troxel argument,
mother had
had
"stated multiple times
“stated
times that
that she
she believed
believed itit would be
be in
in [the
[the child's]
child's] best
best interest
interest to
to have
have aa
relationship with her
thethe
grandparent
relationship
her grandfather."
grandfather.” Id.
Id. at
at 713.
713. The
TheAustin
AustinCourt
Courtfound
found
grandparentaccess
access
statute
to
be
not
unconstitutional
on
its
face
or
as
applied
in
this
case.
statute to be not unconstitutional on its face or as applied in this case.
In the
caseconsidered
consideredby
bythe
theAustin
Austin Court
Court in 2001, Sailor v. Phillips,
the second
second case
Phillips, 2001
2001 Tex.
Tex.
App. LEXIS
LEXIS7492
7492(Tex.
(Tex. App.
App.- -Austin
Austin2001,
2001,nonopet.),
pet.),a acase
casethat
thatremains
remains unpublished,
unpublished, the trial
that the paternal
paternal grandmother
grandmotherhave
havethe
theright
rightto
to visit with
court ordered
ordered that
with her
her grandchildren
grandchildren after
termination
of
the
paternal
rights
of
her
son
and
adoption
by
the
mother's
new
husband.
termination
paternal rights
son and adoption by the mother’s
husband. The
The
plus one
trial court
court ordered
ordered telephonic
telephonic contact
contact with the
the grandmother
grandmother plus
one week
week of visitation
visitation each
each
summer and
and three
threedays
daysatatChristmastime.
Christmastime. The
The Austin Court distinguished the case
beforeitit from
from
summer
case before
Troxel:

Sailor's decision
decisionto
to sever
severher
herboys'
boys'contact
contactwith
with Phillips critically
Sailor's
criticallydistinguishes
distinguishes this
this case
case
Sailor
from Troxel.
Troxel. Rather
Rather than
than offer
offer some
some visitation
visitation as
as the
themother
motherininTroxel
Troxeldid,
did,
Sailor
prohibited all
for more than two years
all contact
contact between
between the boys and
and their grandmother
grandmother for
years
before
Phillips
fled
this
suit.
before Phillips filed this suit.

Id., slip
slip op.
op. at 14. The
The Court
Court held:
held:

We conclude
that the
the district
district court did not,
conclude that
not, by
by determining
determining that the
the boys'
boys' best
best interest
interest
was served
by letting their
speak with
with them on the telephone
served by
their grandmother
grandmother speak
telephone monthly and
and
host
them for ten
impermissibly strip their
host them
ten days
days annually,
annually, impermissibly
their mother
mother of
of her
her constitutional
constitutional
rights.
Id.,
Id., slip
slip op.
op. at
at 14-15.
14-15.

In 2002,
2002, the
the El
El Paso
Paso Court of
ofAppeals
Appealsconsidered
considered Troxel's
Troxel’s application
application to
tograndparent
grandparent
visitation in
Roby
v.
Adams,
68
S.W.3d
822
(Tex.
App.
El
Paso
2002,
pet.
denied).
in Roby Adams,
S.W.3d
El Paso 2002, pet. denied). In that
that
case,the
the paternal
paternalgrandparents
grandparentssought
soughtvisitation
visitationwith
with their
their grandchildren
after the
the death
death of
of their
case,
grandchildren after
daughter. The son-in-law initially
daughter.
initiallypermitted
permittedcontact
contactbut
butreduced
reduced itit and
and ultimately
ultimatelyrefused
refused contact
contact
with
the
grandparents.
The
El
Paso
Court
reversed
the
trial
court's
decision
to
allow
grandparent
with the grandparents. The El Paso Court reversed
trial court's
allow grandparent
access
in
light
of
Troxel.
The
court
noted
that
the
grandparents
had
neither
alleged
that the
the father
access in light
court noted that the grandparents
neither
was
an unfit
unfit parent
evidencetotothat
thateffect.
effect. Id.
Id. at
at 827.
827. The
was an
parent nor introduced
introduced evidence
The court
court distinguished
distinguished
Lilley
Lilley v.
v. Lilley,
Lilley, 43
43 S.W.3d
S.W.3d 703 (Tex. App. -- Austin
Austin2001,
2001,no
nopet.),
pet.),on
onthe
the ground
ground that
that the
the child's
mother had
mother
had taken inconsistent
inconsistent positions whether
whether the
thegrandparents
grandparents should
should have
have access
access to her
her
child. Moreover,
said
the
court,
Moreover, said the
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the holding in Lilley
burden of persuasion
upon the
the parent
parent to prove
Lilley appears
appears to place
place the burden
persuasion upon
the best
best interest
interest of
of the
the child.
child. This
goes
against
the
presumption
so
strongly
enunciated in
This goes against the presumption
Troxel, that a fit
fit parent
parent acts
acts in the best interest of his or her child. AAgrandparent
grandparent seeking
seeking
153.433 has
has the
accessunder
underTEX.FAM.CODE
TEX.FAM.CODE ANN. §§ 153.433
access
the burden
burden to overcome
overcome the
the
presumption
that aa fit
ft parent
presumption that
parent acts
acts ininthe
thebest
best interest
interest of the
the parent's
parent's child in order
order to
establish
the
"best
interest
of
the
child"
prong
of
the
statute.
establish the “best interest of the child” prong of the statute.

Id.
Id. at
at 828.

The Dallas
held the
rights statute
The
Dallas Court
Courtof Appeals
of Appeals
heldgrandparents'
the grandparents’
rights neither
statute

neither

unconstitutional on
accessby
by his
his ex-wife’s
ex-wife's
on its
its face
face nor
nor as
as applied
applied to
to aa father,
father, who
whohad
hadagreed
agreed to access

parents
afer the
sued to maintain
parents after
the ex-wife
ex-wife died,
died, when
when the
the grandparents
grandparents sued
maintain contact
contact with their
their
grandchildren while
while the father sought to
schedule. The
The trial
trial court gave
grandchildren
to change their access
access schedule.
gave "some
“some
special
weight
to
the
parent's
own
determination"
in
modifying
access
per
Troxel,
said
the
Dallas
special weight
parent's own determination” in modifying access per Troxel, said
129 S.W.3d
Court, but itit was
not
the grandparents’
grandparents'access.
access.InInre:
re: C.P.J,
was not required
required to terminate
terminate the
C.P.J., 129
573 (Tex. App.
App. -- Dallas
Dallas 2003,
2003, pet.
pet. denied).
denied).
The most recent
caseaddressing
addressingthe
theconstitutionality
constitutionality of the
recent case
the grandparents
grandparents rights statute is
In re:
re: Pensom,
Pensom,126
126 S.W.3d
S.W.3d 251 (Tex. App.
App. --San
San Antonio
Antonio 2003,
2003, orig.
orig. proceeding).
proceeding). In
Inthat
that case
case
the maternal
grandmothersought
soughtvisitation
visitation with
with her grandchildren
following the
the divorce
divorce of the
maternal grandmother
grandchildren following
the
children's parents
parentsand
and the
the subsequent
subsequentdeath
deathofof the
the children's
children'smother.
mother. After
children's
Afteraathoughtful
thoughtful
discussion
of
Troxel,
the
San
Antonio
Court
ruled:
discussion of
San Antonio
ruled:

As Troxel
the trial
trial court must
signifcant weight
Troxel makes
makes clear,
clear, the
must accord
accord significant
weight to aa ftfit
parent's
decision about
about the
the third
third parties
parent's decision
parties with whom
whom his
hisororher
herchild
childshould
shouldassociate.
associate.
Accordingly, we hold that in order
order to satisfy the
the "best
"best interest
interest of the child" prong
prong of the
the
Grandparent
Access
Statute,
a
grandparent
must
overcome
the
presumption
that
a
ft
Grandparent Access Statute, a grandparent must overcome the presumption that a fit
parent
acts in the
interest of his
parent acts
the best
best interest
his or
or her
her child.
child. To
Toovercome
overcome this presumption,
presumption, a
grandparent
has the
the burden
burden to
to prove,
prove, by a preponderance
grandparent has
preponderance of the evidence,
evidence, either that the
parent
is
not
ft,
or
that
denial
of
access
by
the
grandparent
would
signifcantly impair the
parent is not fit, or that denial of access the grandparent would significantly
child's physical health or emotional well-being.
Id.
Id. at
at 256.
256.

In reviewing
reviewing this caselaw,
caselaw,two
twothreads
threadsofofthought
thoughtappear.
appear.In
In the
thefirst
frst thread,
exemplifed
thread, exemplified
822 (Tex. App. - El
by Roby
Roby v. Adams,
Adams, 68
68 S.W.3d
S.W.3d 822
El Paso
Paso 2002, pet. denied),
denied), the
the courts
courts have
have
adheredtotoTroxel’s
Troxel's direction
direction that
that grandparents
grandparentsmay
maynot
notinterfere
interferewith
with aa fit
ft parent's
adhered
parent’s decisions
decisions
regarding
the
parent's
children.
In
the
second
thread,
to
some
degree
invoked
by
the
other
postregarding the parent’s children. In the second thread,
degree invoked by the
Troxel opinions
above, the
the courts have
relaxedthis
this requirement
requirement when
when they
they have found
opinions discussed
discussed above,
have relaxed
grandparentvisitation
visitation to
to be
be in
in the
the grandchild’s
grandchild's best
bestinterest.
interest. These
threadsunited
unitedwith
with In re:
grandparent
These threads
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Pensom,
126 S.W.3d
S.W.3d 251
251 (Tex.
(Tex. App. - San
Pensom, 126
San Antonio 2003,
2003, orig.
orig. proceeding),
proceeding), in which the
the San
San
Antonio Court
Antonio
Courtadopted
adoptedan
aneither/or
either/oranalysis:
analysis:AAgrandparent
grandparentseeking
seekingaccess
access to
to aa grandchild
grandchild must
must

prove
that
denial
of of
access
grandparent
prove "either
“either that
that the
the parent
parent isis not
notfit,fit,oror
that
denial
accessbybythethe
grandparentwould
would
signifcantly
impair
the
child's
physical
health
or
emotional
well-being."
Id.
at
256.
significantly impair the child's physical
emotional well-being.” Id. at 256.
proposals to
The conjunction of
of these
these threads
threads is
is important
important because
because current legislative
legislative proposals
amend the
the grandparents’
grandparents' rights
rights statute
statute are
are modeled
modeled on
onPensom.
Pensom. To
To the extent that grandparents'
amend
grandparents’

rights rests
rights
rests solely
solely on
on the
the"best
“bestinterest"
interest”thread,
thread,the
theproposed
proposedamendments
amendments totothe
theTexas
Texas
grandparents' rights
rightsstatute
statutemay
mayprove
prove unconstitutional
unconstitutionalunder
underTroxel.
Troxel. If
grandparents’
If Troxel
Troxel clearly
clearlystates
states
anything, itit is
anything,
is that
that totoobtain
obtainvisitation
visitationwith
witha grandchild
a grandchildover
overthe
theobjection
objectionofofa parent,
a parent,a a
grandparent
must
plead
and
prove
that
the
parent
is
unft.
Troxel,
530
U.S.
at
68.
grandparent must plead and prove that the parent is unfit. Troxel, 530 U.S. at 68.
VI.
Legislation
VII.Pending
Pending
Legislation
Each
legislative session,
session,the
theState
StateBar
BarofofTexas
TexasFamily
FamilyLaw
LawSection
Section(“SBOTFLS”)
("SBOTFLS") drafts
drafs
Each legislative
package. In the
contains two
two bills
aa legislative
legislative package.
the current
current (2005)
(2005) session,
session, the SBOTFLS package
package contains
regardinggrandparent
grandparentaccess.
access.IfIf history
history serves
as aa guide,
guide, these
thesebills
bills will
will be
regarding
serves as
be passed
passed and,
and, like

nearly every
every other
nearly
other bill
bill passed,
passed, will
will be
beenacted
enacted in
in the
the closing
closing days
days ofofthe
thesession,
session,labeled
labeled
"emergency"
legislation
slated
to
become
effective
September
1,
2005.
“emergency” legislation slated to become effective September 1, 2005.
The first of the two bills
The
bills is
is H.B. No.
No. 260.
260. For
Forthe
the most
most part,
part, this
this bill
bill simply
simply conforms
conforms
the language
of the
the statutes
statutes affecting grandparent
grandparent access
accesstotoother
other sections
sectionsof
of the
the Texas
language of
Texas Family
Code: H.B.
No.
260
would
augment
"access"
wherever
it
appears
in
§
102.004
and
§§
H.B. No. 260 would augment “access” wherever it appears in § 102.004 and §§ 153.432 to
.434 with
with the
"possession of or"
consistent with
with
.434
the phrase
phrase “possession
or” so
so that
that the
the grandparent
grandparent provisions are consistent
the
rest of the
that refers
refers to
to “possession
"possession of
of or
or access
accessto”
to"aachild.
child. In addition, in
the rest
the Family Code
Code that
Tex. Fam.
Code §§ 102.004(a)(1),
102.004(a)(1),H.B.
H.B. No. 260 would
Tex.
Fam. Code
would replace
replace the
the existing
existing "the
“the child's
child's present
present
environment
presents
a
serious
question
concerning
the
child's
physical
health
or
welfare"
with
environment presents a serious question concerning the child's physical health or welfare” with
"the child's
wouldsignificantly
signifcantly impair
impair the
“the
child's present
present circumstances
circumstances would
the child's
child's physical
physical health
health or
development."
emotional development.”
In one respect, H.B.
H.B. No.
No.260
260would
wouldaddresses
addresses the
the standing statute
statute for
for grandparents,
grandparents, Tex.
Tex.
102.004 (b) by
Fam. Code
Code §§ 102.004.
102.004. H.B. No.
Fam.
No. 260
260 would
wouldamend
amend §§ 102.004(b)
by adding
adding the
the underlined
underlined
language:
language:

requesting
a a
(b) AnAnoriginal
originalsuit
suit
requestingpossessory
possessory conservatorship
conservatorship may
may not
not be
befled
filedbyby
grandparent
or other person.
person. However,
grandparent or
However, the
the court
court may
may grant
grant aa grandparent
grandparent or other person
deemed
by
the
court
to
have
had
substantial
past
contact
with
the child leave
deemed by the court have had substantial past contact with the
leave to intervene
in a pending
suit filed
fled by
pending suit
by aaperson
person authorized
authorized to
to do
do so
so under
under this
this subchapter
subchapter if there
there is
satisfactory proof
proof to
appointment
as aassole
managing
satisfactory
to the
thecourt
courtthat
that
appointmentof a
ofparent
a parent
a sole
managing
conservator
or
both
parents
as
joint
managing
conservators
would
signifcantly
impair
the
conservator or
parents as joint managing conservators would significantly
child's physical
physical health or emotional
emotional development.
development.
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H.B. No.
No. 260, §§ 1.
1.

The other SBOTFLS-sponsored
bill affecting
grandparentaccess
accessisisH.B.
H.B.No.
No.261.
261. This
SBOTFLS-sponsored bill
affecting grandparent
bill, entitled
entitled "AN
“ANACT
ACTrelating
relatingtotopossession
possessionofofororaccess
accesstotoa agrandchild,"
grandchild,”also
alsoincludes
includes the
the
"possession of or"
of H.B. No.
“possession
or” language
language of
No. 260,
260, but
butH.B.
H.B.No.
No.261
261goes
goeson
ontotoaddress
addressissues
issues raised
raised
by Troxel.
Troxel. The
Theheart
heartofofthe
thebill
billwould
wouldadd
adda anew
newsubsection
subsection(2)
(2)totoTex.
Tex.Fam.
Fam.Code
Code§§153.433
153.433
that

the
possession of
of or
overcomes
thethe
the grandparent
grandparent requesting
requesting possession
or access
access totothe
thechild
child
overcomes
presumption that aa fit parent
acts
in
the
best
interest
of
the
parent's
child
by
proving
parent acts
best interest of the parent's child by proving by a
preponderance of the evidence that:
that:
not fit;
fit; or
(A) the
the parent
parent is not
(B) denial
to the
the child would significantly impair the
denialof
ofpossession
possession of
of or
or access
access to
the
child's physical health or emotional well-being;
126 S.W.3d
very nearly
nearly aa quote
quote of
of the
the “either/or”
"either/or" language
of In
In re: Pensom,
This language
language isisvery
language of
Pensom, 126
251 (Tex. App.
above. For
outlined
App. --San
SanAntonio
Antonio2003,
2003,orig.
orig.proceeding),
proceeding),discussed
discussed above.
For the
the reasons
reasons outlined
above, subsection
subsection(B)
(B) of
of this language
languageisisconstitutionally
constitutionally suspect
becauseititwould
would permit forced
above,
suspect because
grandparent access
accesswithout
withoutaafinding
fnding that a parent is
is unfit.
grandparent

VII.
of the
Law
VIII.Summary
Summary
of the
Law
Taking into
into account
account the
the Texas
Texas grandparents'
grandparents’ rights
rights statute,
statute, Troxel,
Troxel,Texas
Texas caselaw
caselaw and
and
pending
legislative
changes,
Texas
law
as
it
affects
grandparents'
rights
can
be
summarized
pending legislative changes, Texas law as it
grandparents’ rights can be summarized as
as
follows:
follows:
Managing Conservatorship
A
managing conservator
conservatorof
of aa grandchild
grandchildagainst
againstthe
thewill
will of
of
A grandparent
grandparent may be appointed managing
the child’s
child's parent(s)
by original
original suit or by intervention upon
upon proof
proof of
of the
the following:
following:
parent(s) by

Standing
has had
had actual
actualcare,
care,control,
control,and
andpossession
possessionofofthe
thechild
child for
for at least six
• The grandparent
grandparent has
months
ending
not
more
than
90
days
preceding
the
date
of
the
fling
of
the
petition. Tex.
months ending not more than 90 days preceding the date of the filing of the petition.
Tex.
Fam. Code
Code §§ 102.003(9).
102.003(9). OR
conservator, or
or parent
parent have
resided with
with the
• The child
child and
and the
the child's
child'sguardian,
guardian, managing
managing conservator,
have resided
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grandparent for
for at least six months ending not more than 90 days preceding
date of the
grandparent
preceding the date
filing of
guardian,
filing
ofthe
thepetition
petitionif ifthethechild's
child's
guardian,managing
managingconservator,
conservator, or
orparent
parentisisdeceased
deceased at
the time of the
the filing
filing of
102.003(11). OR
of the
the petition. Tex.
Tex. Fam.
Fam. Code § 102.003(11).

the child's
• The grandchild's
grandchild’s present
present environment
environment presents
presents aa serious
serious question
question concerning
concerning the
physical health
or welfare.
102.004(a)(1). IfIf H.B.
health or
welfare. Tex.
Tex. Fam.
Fam. Code
Code § 102.004(a)(1).
H.B.No.
No.260
260passes
passes as
as
expected,
the
grandparent
must
show,
instead,
that
the
grandchild's
present
circumstances
expected, the grandparent must show,
grandchild’s present circumstances
would signifcantly
impair
the
child's
physical
health
or
emotional
significantly impair the child’s physical health or emotionaldevelopment.
development.
Substance
Substance

• Appointment
conservator would
would not be in the best
best interest
interest of
of
Appointment ofofthe
theparent(s)
parent(s) as
as managing
managing conservator
the child because
theappointment
appointmentwould
wouldsignificantly
signifcantly impair the child’s
child's physical
because the
physical health or
development. Tex. Fam.
Fam. Code
Code§§151.131(a).
151.131(a). AND
AND
emotional development.

parent is
is an
anunfit
unft parent. Troxel,
• The parent
Troxel,530
530U.S.
U.S. at
at 67-68.
67-68.

Possessory
Conservatorship
Possessory Conservatorship

By Original
OriginalSuit
Suit
A
against the
the will
will
A grandparent
grandparent may be
be appointed possessory
possessory conservator of a grandchild against
child's parent(s)
by original
original suit upon
upon proof
proof of
of the
the following:
following:
of the child’s
parent(s) by
Standing
Standing

• The grandparent
has had
had actual
actualcare,
care,control,
control,and
andpossession
possessionofofthe
thechild
child for
for at least six
grandparent has
months
ending not
notmore
morethan
than90
90days
dayspreceding
precedingthe
thedate
date
the
flingofofthe
thepetition.
petition. Tex.
months ending
ofofthe
filing
Tex.
Fam. Code
Code §§ 102.003(9).
102.003(9). OR
• The child
conservator, or
or parent
parent have
resided with
with the
child and
and the
the child's
child'sguardian,
guardian, managing
managing conservator,
have resided
grandparent
for at least six months ending not more than 90 days preceding
date of the
grandparent for
preceding the date
filing of
guardian,
filing
ofthe
thepetition
petitionif ifthethechild's
child's
guardian,managing
managingconservator,
conservator, or
orparent
parentisisdeceased
deceased at
the time of the filing
filing of
the
petition.
Tex.
Fam.
Code
§
102.003(11).
of the petition. Tex. Fam. Code § 102.003(11).
Substance
Substance

not in the best
• Appointment of
of the
the parent
parent as
as possessory
possessory conservator
conservator isis not
best interest
interest of the
the
child, and
parental
possession
or
access
would
endanger
the
physical
or
emotional
welfare
and
possession or access would endanger the physical or
of the child.
child. Tex.
Fam.
Code §§ 151.191.
151.191. AND
AND
Tex. Fam. Code
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is an
an unfit
unfit parent.
parent. Troxel,
• The parent
parent is
Troxel, 530
530 U.S.
U.S. at
at 67-68.
67-68.

Intervention
By Intervention
A
against the
the will
will
A grandparent
grandparent may be
be appointed possessory
possessory conservator of a grandchild against
child's parent(s)
by intervention
intervention by
by proof
proof of the
the following:
following:
of the child’s
parent(s) by
Standing
Standing

has had
had actual
actualcare,
care,control,
control,and
andpossession
possessionofofthe
thechild
child for
for at least
• The grandparent
grandparent has
least six
months
ending not
notmore
morethan
than90
90days
dayspreceding
precedingthe
thedate
date
the
flingofofthe
thepetition.
petition. Tex.
months ending
ofofthe
filing
Tex.
Fam. Code
Code §§ 102.003(9).
102.003(9). OR
conservator,or
or parent
parent have
have resided
resided with
with the
• The child
child and
and the
the child's
child'sguardian,
guardian, managing
managing conservator,
grandparent
for at least six months ending not more than 90 days preceding
date of the
grandparent for
preceding the date
filing
of
the
petition
if
the
child's
guardian,
managing
conservator,
or
parent
is
deceased
filing of the petition if the child's guardian, managing conservator, or parent is deceased at
the time of the
the filing
filing of
102.003(11). OR
of the
the petition. Tex.
Tex. Fam.
Fam. Code § 102.003(11).
deemed by
by the
the court
court to have
have had
had substantial
substantial past
pastcontact
contactwith
with the child.
• The grandparent is deemed
Tex. Fam. Code
Code §§ 102.004(b).
102.004(b). IfIfH.B.
No.
260
passes
as
expected,
the
grandparent
H.B. No. 260 passes as expected, the grandparent must
show, in addition,
show,
addition, satisfactory
satisfactory proof to
to the
the court
court that
that appointment
appointment of
ofaaparent
parent as
as aa sole
sole
managing
conservatorororboth
both parents
parents as
asjoint
joint managing
conservatorswould
wouldsignificantly
signifcantly
managing conservator
managing conservators
impair the child's
child’s physical
physicalhealth
health or
or emotional
emotional development.
development.
Substance
Substance

not in the best
• Appointment of
of the
the parent
parent as
as possessory
possessory conservator
conservator isis not
best interest
interest of the
the
or access
would endanger
endangerthe
thephysical
physical or emotional welfare
child, and
and parental possession
possession or
access would
child. Tex.
Code §§ 151.191.
151.191. AND
AND
of the child.
Tex. Fam.
Fam. Code
parent is
is an
an unfit
unfit parent.
parent. Troxel,
• The parent
Troxel, 530
530 U.S.
U.S. at
at 67-68.
67-68.

Grandparent Access
Grandparent
Access

A grandparent
be granted
accesstotoaagrandchild
grandchildagainst
againstthe
thewill
willof
of the
the child's
grandparent shall
shall be
granted access
child’s
parent(s)
by original
original suit or by intervention upon
upon proof
proof of
of the
the following:
following:
parent(s) by
Standing
Standing

• The grandparent is, in fact, a grandparent. Tex.
Tex. Fam.
Fam. Code
Code §§ 153.432.
153.432.
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Substance
Substance

one biological
biological or adoptive parent of the child
• At
At the
the time
time the
the relief
reliefisisrequested,
requested, at least one
child has
has
not had
had that
that parent's
parent'sparental
parentalrights
rightsterminated.
terminated.Tex.
Tex.Fam.
Fam.Code
Code§§153.433(1).
153.433(1). AND
AND

is in
in the
the best
bestinterest
interestofofthe
thechild.
child. Tex.
Tex. Fam.
Fam.Code
Code§§153.433(2).
153.433(2). AND
AND
• Access
Access is

one of
of the
the following:
following: (Tex. Fam.
Fam. Code
Code§§153.433(2)(A)
153.433(2)(A)- -(F).
(F). AND
AND
• At
At least
least one

requestingaccess
accesstotothe
thechild
childisisaaparent
parentof
of aa parent
parent of
of the
the child
• The grandparent
grandparent requesting
and that parent
parent of
incarceratedin
in jail
jail or prison during
and
of the
the child
child has
has been
been incarcerated
during the
the threethreemonth period preceding
thefiling
fling of
preceding the
of the
the petition
petitionor
orhas
has been
been found by a court to be
incompetent or
is
dead.
or is dead.
beenliving
living apart
apart for the three-month
• The parents
parents of the
the child
child are
are divorced
divorced or have been
period preceding
preceding the
the filing
fling of
ofthe
thepetition
petitionor
oraasuit
suitfor
forthe
thedissolution
dissolutionof
ofthe
theparents'
parents'
marriage
is
pending.
marriage is pending.
or neglected
neglected by
by aa parent
parent of
of the child.
• The child
childhas
has been
been abused
abused or

• The child
adjudicated to
to be
be aa child
child in
in need
of supervision or aa delinquent
child has
has been
been adjudicated
need of
delinquent
Title 3.
child under Title
3.

requestingaccess
accesstotothe
thechild
child isis the
the parent
parent of aa person
• The grandparent
grandparent requesting
person whose
whose
parent-child relationship
with
the
child
has
been
terminated
by
court
order.
relationship with the child has been terminated by court order.
to the
the child for
• The child
child has
has resided with
with the
the grandparent
grandparent requesting
requesting access
access to
for at
at least
least
months within
within the 24-month period
period preceding
precedingthe
thefiling
fling of
six months
of the
the petition.

One of the
• One
the these
these two
twoalternatives,
alternatives, depending
depending upon
upon whether
whether Pensom,
Pensom, supra,
supra, and
and the
the
pending H.B.
H.B. No.
Troxel's holding:
holding:
No. 261
261 accurately
accurately encompass
encompass Troxel’s
• The parent
parent is
is an
anunfit
unfit parent.
parent. Troxel, 530
530 U.S.
U.S. at
at 67-68.
67-68. OR

• Either the parent
parent is an
an unft
unfitparent,
parent,orordenial
denialofofaccess
access by the
the grandparent
grandparent to the
the
grandchild
would significantly
signifcantly impair
grandchild would
impair the
the child's
child’sphysical
physical health
health or
or emotional
emotional wellbeing. In
re:
Pensom,
supra;
H.B.
No.
261
(pending).
In re: Pensom, supra; H.B. No. 261 (pending).
It isis respectfully
respectfullysubmitted
submittedthat
thatthe
thesecond
secondalternative
alternativemisstates
misstates Troxel
Troxel and
and therefore
therefore is
open
to
constitutional
attack
because
it
would
permit
a
court
to
order
grandparent
access
open to constitutional attack because it would permit a court to order grandparent access over the
parents'
parents’ objections when the court fnds
findsthat
that although
although the
the child's
child’sparents
parents are
are ft,
fit,denial
denialofofaccess
access
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to the
the grandchild
grandchildwould
wouldsignificantly
signifcantly impair
impair the
the child's
by the
the grandparent
grandparent to
child’s physical health
health or
emotional well-being.
well-being. Such
holding would
would amount
amount to
to nothing more
more than
than the
the substitution
substitution of the
emotional
Such aa holding
trial
court's
judgment
for
that
of
the
parents
as
to
whether
the
grandparents
should
be permitted
trial court’s judgment for that of the parents as to whether the grandparents
to visit
visit their
their grandchildren,
grandchildren, which
whichisisthe
the very
veryresult
resultcondemned
condemned by Troxel.
Troxel.

Appendix:
Appendix: H.B.
H.B.Nos.
Nos. 260
260 (Excerpts) &
& 261
261

H.B. No.
No. 260
SECTION 1.
follows:
SECTION
1. Section
Section102.004,
102.004,Family
FamilyCode,
Code,isisamended
amended to
to read
read as
as follows:
Sec. 102.004.
102.004. STANDING
STANDING FOR
Sec.
FOR GRANDPARENT
GRANDPARENTOR
OROTHER
OTHERPERSON.
PERSON.

102.003[(13)], a
(a) InInaddition
thethe
general
standing
fle file
suit suit
provided
by Section
(a)
additionto to
general
standingto to
provided
by Section 102.003[(13)],
grandparent
may
file
an
original
suit
requesting
managing
conservatorship
if
there
is satisfactory
grandparent may
suit requesting managing conservatorship if there is
proof to the
the court
court that:
that:

(1) the
theorder
orderrequested
requestedisisnecessary
necessarybecause
because the child's
child's present
present circumstances
circumstances would
[environment presents
the child's
signifcantly impair
significantly
impair [environment
presents aa serious
serious question
question concerning]
concerning] the
child's
physical health
health or
or emotional
emotional development
development[welfare];
[welfare]; or
(2) both
bothparents,
parents,the
thesurviving
survivingparent,
parent,ororthe
themanaging
managingconservator
conservator or custodian
custodian either
filed the
filed
the petition
petitionor
orconsented
consented to the
the suit.
(b) An
may not be
be filed
fled by
Anoriginal
originalsuit
suitrequesting
requestingpossessory
possessory conservatorship
conservatorship may
by aa grandparent
grandparent or
other person.
person. However,
However,the
thecourt
courtmay
maygrant
grantaagrandparent
grandparent or
or other
other person
person deemed
deemed by the court
to have
had substantial
substantial past
past contact
contactwith
with the
the child
child leave
leave to
tointervene
intervenein
inaapending
pendingsuit
suitfiled
fled by a
have had
person
authorized to
to do
do so
so under
underthis
this subchapter
subchapterifif there
thereisis satisfactory
satisfactoryproof
proof to the court that
person authorized
p
apointment ofofa aparent
appointment
parentasasa asole
solemanaging
managingconservator
conservator or
or both
both parents
parents as
as joint
jointmanaging
managing
conservatorswould
would significantly
signifcantly impair
conservators
impairthe
thechild's
child'sphysical
physicalhealth
health or
or emotional
emotional development.
development.

(c) Possession
Possession of
of or
or access
access [Access] to aa child
child by
byaagrandparent
grandparent isisgoverned
governed by
by the
thestandards
standards
established by Chapter 153.
....
SECTION 8.
as follows:
follows:
SECTION
8. Section
Section153.432,
153.432,Family
FamilyCode,
Code,isisamended
amended to
to read
read as
Sec. 153.432.
153.432. SUIT
SUIT FOR
Sec.
FOR POSSESSION
POSSESSION OR ACCESS.
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(a) AAbiological
biologicalororadoptive
adoptivegrandparent
grandparentmay
mayrequest
request possession
possession of
ofor
oraccess
access to aa grandchild by
filing:
filing:
(1) an
an original suit; or
(2) aa suit
suit for
formodification
modificationas
asprovided
providedby
byChapter
Chapter 156.
156.
(b) AAgrandparent
to aagrandchild
grandchildininaasuit
suitfiled
fled for
grandparentmay
mayrequest
request possession
possession of or
or access
access to
for the
the sole
sole
purpose
the relief,
relief, without regard
purpose of requesting
requesting the
regard to whether
whether the
the appointment
appointment of
ofaamanaging
managing
conservator is an issue in the suit.
SECTION 9.
follows:
SECTION
9. Section
Section154.433,
154.433,Family
FamilyCode,
Code,isisamended
amended to
to read
read as
as follows:

Sec.153.433.
153.433. POSSESSION
POSSESSIONOF
OFOR
OR[AND]
[AND] ACCESS
ACCESSTO
TOGRANDCHILD.
GRANDCHILD.
Sec.
of or access
accessto
to aagrandchild
grandchild by a grandparent if:
if:
The court shall
shall order
order reasonable
reasonable possession
possession of

(1) atatthe
thetime
timethe
therelief
reliefisisrequested,
requested, at
at least
least one
one biological or adoptive parent of the
the child
child has
has
not had that parent's
parent's parental
parental rights
rights terminated; and
(2) possession
possession of
of or
oraccess
access to the child
child is
is in
inthe
the best
best interest
interest of
of the
the child,
child,and
and at
at least
least one of the
following facts
following
factsisispresent:
present:
(A) the
to the
the child
child is
(A)
thegrandparent
grandparentrequesting
requesting possession
possession of or
or access
access to
is aa parent of
of aa parent
of the
in jail
jail or prison during
the child
child and
and that parent
parent of
ofthe
thechild
childhas
has been
been incarcerated
incarcerated in
during the
three-month period
period preceding
preceding the
thefiling
fling of
of the
the petition
petition or
orhas
has been
been found by a court to
to be
be
incompetent or
or is
is dead;
dead;

(B) the
theparents
parents ofofthe
thechild
childare
aredivorced
divorced[or
[orhave
have been
been living apart
apart for
for the
the three-month
three-month
period
preceding
the
fling
of
the
petition]
or
a
suit
for
the
dissolution
of
the
period preceding the filing of
or a suit for the dissolution of theparents'
parents'
marriage
marriage is
is pending;
pending;
(C) the
parent of
of the
the child;
child;
thechild
childhas
hasbeen
been abused
abused or neglected by a parent

(D) the
thechild
childhas
hasbeen
beenadjudicated
adjudicated to be
be aa child
child in
in need
need of
of supervision
supervision or
or aa delinquent
delinquent
child under Title 3;
(E) the
possessionofofor
or access
the child
child is
is the
the parent
parent of a
thegrandparent
grandparent requesting
requesting possession
access toto the
person
whose parent-child
parent-child relationship with
person whose
withthe
the child
childhas
has been
been terminated by court order;
or
or
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(F) the
thechild
childhas
hasresided
resided with
withthe
thegrandparent
grandparentrequesting
requesting possession
possession of
of or
or access
access to the
child for at
24-month period
period preceding
precedingthe
thefiling
fling of the
child
at least
least six
six months
months within
withinthe
the 24-month
the
petition.
SECTION 10.
follows:
SECTION
10. The
Theheading
headingtotoSection
Section153.434,
153.434, Family
FamilyCode,
Code,isisamended
amended to
to read
read as
as follows:

Sec.153.434.
153.434. LIMITATION
LIMITATION ON
Sec.
ONRIGHT
RIGHTTO
TOREQUEST
REQUESTPOSSESSION
POSSESSIONOR
OR ACCESS.
ACCESS.
H.B. No.
H.B.
No. 261
261
SECTION 1.
follows:
SECTION
1. Section
Section153.432,
153.432,Family
FamilyCode,
Code,isisamended
amended to
to read
read as
as follows:

Sec.153.432.
153.432. SUIT
SUIT FOR POSSESSION
POSSESSIONOR
ORACCESS
ACCESSBY
BY GRANDPARENT.
GRANDPARENT.
Sec.
(a) A
A biological or
or adoptive
adoptivegrandparent
grandparent may
may request
request possession
possession of
of or
or access
access to a grandchild by
filing:
filing:

suit; or
(1) an
an original suit;
(2) aa suit
suit for
formodification
modificationas
asprovided
providedby
byChapter
Chapter 156.
156.
to aagrandchild
grandchildininaasuit
suitfiled
fled for
(b) AAgrandparent
grandparentmay
mayrequest
request possession
possession of or
or access
access to
for the
the sole
sole
purpose
the relief,
relief, without regard
purpose of requesting
requesting the
regard to whether
whether the
the appointment
appointment of
ofaamanaging
managing
conservator is an issue in the suit.
SECTION 2.
follows:
SECTION
2. Section
Section153.433,
153.433,Family
FamilyCode,
Code,isisamended
amended to
to read
read as
as follows:

Sec.153.433.
153.433. POSSESSION
POSSESSIONOF
OFOR
OR[AND]
[AND] ACCESS
ACCESSTO
TOGRANDCHILD.
GRANDCHILD.
Sec.
The court shall
of or access
accessto
to aagrandchild
grandchild by a grandparent if:
if:
shall order
order reasonable
reasonable possession
possession of

(1) atatthe
thetime
timethe
therelief
reliefisisrequested,
requested, at
at least
least one
one biological or adoptive parent of the
the child
child has
has
parent's parental
parental rights terminated; [and]
not had that parent's
(2) the
thegrandparent
grandparentrequesting
requesting possession
possession of or
or access
access to the child
child overcomes
overcomes the presumption
that a fit
child by-proving
of
fit parent
parent acts
acts in
in the
the best
best interest of the
the parent's
parent's child
by proving by
by aa preponderance
preponderance of
the evidence that:
that:

(A) the
is not
notfit;
ft; or
the parent
parent is
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of possession
possessionof
of or
or access
accesstotothe
thechild
childwould
would significantly
signifcantly impair the
(B) _denial
denial of
the child's
child's
physical health or emotional
best interest
interest of
of the
the child,]
child,] and
emotional well-being;.
well-being; [access
[access is in the best
least one
one of
of the
the following
following facts
(3) at least
facts isis present:
present:
(A) the
to the
the child
child is
(A)
thegrandparent
grandparentrequesting
requesting possession
possession of or
or access
access to
is aa parent of
of aa parent
of the child
child:
child and
and that parent of the child:

in jail or prison during
(i)i has
hasbeen
been incarcerated
incarcerated in
during the
the three-month
three-month period
period preceding
preceding
the filing
filing of
of the
the petition;
[or] has
found by a court to be incompetent;
ii [or]
(ii)
has been
been found
[or] is
iii [or]
(iii)
is dead;
dead;

(iv) does
(iv)
doesnot
nothave
haveactual
actual or
or court-ordered
court-ordered possession
possession of or
or access
access to the child and
has
beendivorced
divorcedfrom
fromthe
theother
other parent
parent or
or aa suit
suit for dissolution
has been
dissolution of
of the
the parents'
parents'
marriage
marriage is
is pending;
pending;
neglected the
the child;
child; or
(v) has
has abused
abused or neglected

vi has
(vi)
hashad
hadthe
theparent-child
parent-childrelationship
relationshipwith
withrespect
respect totothe
thechild
childterminated
terminated by_
by
court order;
living apart
apart for the
(B) [the parents
parents of the
the child
child are
are divorced
divorced or have
have been
been living
the three-month
three-month
period
precedingthe
thefiling
fling of
of the
period preceding
the petition or
or aa suit
suit for
forthe
thedissolution
dissolution of
ofthe
theparents'
parents'
marriage is pending;
[(C) the
or neglected
neglected by
by aa parent
parent of
of the child;
child;
[(C)
the child
childhas
has been
been abused
abused or

[(D)] the
[(D)]
the child
childhas
has been
been adjudicated
adjudicated to be a child in need
need of supervision
supervision or
or aa delinquent
delinquent
child under Title 3;
[(E) the
accesstotothe
thechild
child is
is the parent of a person whose parent[(E)
the grandparent requesting access
child relationship with
been terminated
terminatedby
bycourt
courtorder;]
order;] or
with the
the child
child has
has been

[(F)] the
((C) [(F)]
the child
childhas
has resided
resided with
withthe
thegrandparent
grandparentrequesting
requestingpossession
possession of
of or
or access
access to
the
thefiling
fling of the
the child for at
at least
least six months
months within the
the 24-month
24-month period preceding
preceding the
the
petition.
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SECTION 3.
follows:
SECTION
3. The
Theheading
headingtotoSection
Section153.434,
153.434, Family
FamilyCode,
Code,isisamended
amended to
to read
read as
as follows:

Sec.153.434.
153.434. LIMITATION
LIMITATION ON
Sec.
ONRIGHT
RIGHTTO
TOREQUEST
REQUESTPOSSESSION
POSSESSIONOR
OR ACCESS.
ACCESS.
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