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1. The theme of this sessi@annot beonsidered in isolation fromte general context of this Seminar,
namely corruption and its impact on modern so@eteit bearing in mind the typical structuring
elements of th&stado de Direitq“State of Law”).

In taking this as a starting point, the need arisegfine concepts in advance. In doing so, weecam
against our first difficulty, resulting from the tilingual nature of this Seminar: is th&stado de
Direito” (“State of Law”), originating from German culturethe second half of the Y&entury,

exactly the same as thRdle of Law that was assimilated into Anglo-Saxon culturetioa basis of the
political and constitutional history of Great Brit@ This is the first area of concern to us.

The second area involves a consideration of thendigns that should be made between the
obligations of the state and the rights of citizélifse question here is whether it is justifiabléndude
the crime of corruption through lawful acts withire catalogue of criminal behaviour.

The sole aim of this presentation, which is debibelly simple and, in leaving aside many important
aspects of the problem, is particularly modestoimparison with those which you have already heard
today and will later have the opportunity to hésitp voice a series of concerns which have been
constructed around these two topics. | would tleeeefequest your tolerance for any weaknesses in a
text that is deliberately designed to be generatope and is not concerned with adopting a very
technical approach.

2. Let us begin, then, with the first questiovhat do we mean when we refer to Estado de Direito
(“State of Law”), a term used here in Portugueathar than the English term “Rule of Law”?

In order to simplify matters, let us look brieflywhat the experts have to say.

According to the teachings of Professor Gomes Glandf), theEstado de Direitd“State of Law”)
brings reasonable matergalinciplesandvaluesto bear upon a human order of justice and peace.
These are: threedom of the individugindividual and collective securityesponsibility and the
ability of attributing responsibility to those irower, theequality of all citizensand theprohibition of
discrimination against individuals and groups

In this sense, the following constitute the struaig principles of théestado de Direitd“State of
Law”): security trust, generality theabstract nature of the lawwhenon-retroactivity of legal rulings
the separation of powersand theguarantee of judicial mean§)

Following this, the eminent professor posits theeaial connection that will close the concept: the
Estado de Direitq“State of Law”) must be democratic, hence theamobf theEstado de Direito

1«0 Estado de Direito (“State of Law”)”, Joaquims#oGomes Canotilho, Cadernos Democréticos, page 7
2 |dem, page 26



CORRUPCAO E
ESTADO DE DIREITO

CORRUPTION AND
THE RULE OF LAW

14-15/05/2010

JEFS - MACAU - MACAO

Democratico(*Democratic State of Law”).

Caution, however, is required here, since this gdisation contains certain dangers. The warning,
however, is simple enough: whilst Western politicalktures may well have many uniform features, it
would not appear that the concept of thstado de Direitq“State of Law”)” and “Democracy”, in the
broad sense presented here, can be easily expastadyhole, to other cultures, namely Asian cafur
It may be more prudent to advance a potentiallyeng@meral formulation which establishes the
concept of th&stado de Direit“State of Law”) thought the incorporation, inghgontente, of its
incorporation of “subjective” or “fundamental rigfitAs it is stressed by Prof Danilo Zolo: “this
notion re-emerges as a political-legal theory wlaniphasises guardianship of “human rights”, those
rights which have been defined by a long serigsatibnal constitutions and international convergion
throughout the 1®and 28' centuries, in particular the right to life andiiidual security, to freedom,
ownership of private property, autonomy in negatia and political rights”.

3. The Anglo-Saxon idea dRule of Law” has a conceptually more limited meapand, literally
translated, is closer to the idea of “empire of’law“predominance of law”. Its main characteristic
are:

1. The obligation to adopt just, legally regulated procedures when it is necessary to judge
and punish citizens by depriving them of their liberty or property;

2. The predominance of the laws and customs of the nation as opposed to the discretionary
nature of authoritative power;

3. The subjection of all executive acts of power to the sovereignty of the representatives of
the people (parliament);

4. The right to, and equal access to, courts of law for all individuals, for the purpose of
defending their rights according to the principles of common law and before any (public
or private) entity.

The Americans have added the idea of the ConstitatiState or, in other words, the right of the
people to create l@gher law(the Constitution) which lays down the essentiiesces of government
and their respective limit$)( thus adding another framework to the concept.

4. However, it is obvious that the equation is notg@nplete.

Certain devotees of political science and philogydpdive taken it upon themselves to speculate with
the basic concepts, leading to results which hatienas proved controversial. One example of this i
the idea that totalitarian States are &stados de Direit¢*States of Law”), in the sense that they have
an established “Law” or “Legal Order”. Politicalstory, for example, records that the theories
embodied in German National Socialism used theonaif theEstado de Direitq“State of Law”)” to
justify Hitler’s political model.

The problem which some of these authors are urtabiksolve concerns the impossibility of defending
the existence of alBstado de Direitq“State of Law”) that is not fully subject to thewv and scorns

% |dem page.
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individual rights under the pretext that it is nesary to safeguard policies that ensure or justify
“national security”. This is an issue that has Imeewery much in vogue after 11 September, albeit
with adjustments and always with the justificattbat exceptions cannot justify the rule. Indeeds &
good thing that exceptions cannot become genetialisa since this would easily lead us to another
paradigm in which the emergence oftsstado de Direitd“State of Law”), or Rule of Law would
ultimately provide the perfect mask for autocratie totalitarian systems which fail to respect
fundamental rights.

5.1t is undeniable that there are typical factord thdicate arEstado de ndo-Direit¢‘State of Non-
Law”) and these are impossible to ignore, howewelt thie cosmetics are applied. Examples include
the existence of bad or authoritarian magistratesamistrates only concerned with protecting the
system from its own weaknesses, the incorrect egpdin of the law, the existence of an institutiona
culture that favours the principle of the opportyrm criminal investigation by persecuting some
whilst allowing others to go unpunished, the detibe invalidation of criminal procedures due tatax
or self-interest, and a lack of freedom of expm@ssind access to Courts.

6. At this point | am obliged to digress in order toyde a context for what | intend to discuss next.

The fact that we are holding this Seminar in Maicescapably calls for a discussion of certain

problems that exist here, no matter how much eiffomade to restrict the themes to abstract or

theoretically general terms.

The mechanisms for responding to the values unaarm theEstado de Direitq“State of Law”) in

Macao have been put to the test as a result adwsyudicial proceedings involving corruption and

money laundering that date back to the end of 2@®én the judicial calm once enjoyed here was

suddenly thrown into turmoil.

As a result of these cases, | have been publideliypuncing situations which | consider harmful and

which violate the structuring principles of testado de Direit@“State of Law”). | do not advocate the

hypocrisy of silence and the respect | own botimyoconscience and the values | follow obliges me to

mention such situation.

Yet at this present moment my direct approach hasght me up against ethical restrictions, as a

lawyer involved in one of these proceedings, windvent me from being able to openly discuss the

essential aspects of this upheaval.

| remain silent for the time being on the concisgeles which have emerged out of these cases.

But | cannot avoid referring those cases motivat&d now three institutional positions of great

importance:

(i) The recommendations from the Legislative Assembly of Macao submitted to the
Government in the Report of 29 February 2008, regarding some changes in the
Statutory and Organic Law of Commission against Corruption (CCAC);
(ii) The public statement issued on 8 May 2008 by the Macao Lawyers Association, expressing

clear concerns with the violation of the judicial secrecy by Commission against
Corruption;
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(iii)  The letter addressed to the Macao’s political and judicial bodies on 11 May 2009 by the
International Union of Lawyers (UIA), showing concern with the way Commission
against Corruption conducted its 2007 and 2008 investigations regarding the
aforementioned judicial procedures.

Let details aside, in general terms and followirttgaisthe abovementioned authors have stated, | will
permit myself to add, invoking the catalogue oftjgative rights” already mentioned, that testado
de Direito(“State of Law”) is threatened in any of the foliog situations:

(i) When the principle of “innocent until proved guilti violated, this being especially serious
when it occurs on the initiative of criminal invigsttion bodies;

(i) When judicial secrecy is violated;

(iWhen, during the inquiry phase, obstacles placed in the way of suspects that prevent them
from exercising their right to consult lawyer;

(iv)When the essential formalities enshrined in theeGafdCriminal Procedure are violated;

(v) When procedural decisions are made which thre&emadversarial principle and consequently
the right of the accused to a defence.

In short, arEstado de Direitd“State of Law”) is a State that respects fundasemghts and the rights
of citizens, it is a State that respectsPhimciple of Legalityand thePrinciple of Proportionalityand it
is a state that takes responsibility for its owticens.

7. This having been established, let us now lookatproblem of corruption facing us all and whigh, i
addition to compromising individual morality, thteas the ethics of the social system and affeets th
basis of the authority of the state. | refer hefesourse, to th&stado de Direitd“State of Law”),

since theEstado de ndo-Direit¢’State of Non-Law”) would not view the fight agat corruption as
one of its priorities....

8. The phenomenon of corruption extends far beyondsangle definition produced by criminologists
and members of the legal profession. Analysis efetonomic aspects began some years ago and
attempts have been made to demonstrate the adfégses of corruption on the development of states
and the economic costs that corrupt practices largear on political systems.

In a recent study published in Portugal, Rui Tex&antos?) stated that “corruption is not only a
moral problem or a problem of social justice bbipwe all (...) a problem of economic efficiency, in
addition to encompassing the problem of who acfsagmaster.” He added: “corrupticreatesadead
weighton the market, representing a diminution in weikhgeand therefore an impoverishment of the
economy, which may explain precisely why the paocesintries are the most corrupt (...). Corruption
threatens policies that are designed to combatrpoaad its perception, within less sophisticated
economies that depend on international aid, mdiessetcountries more vulnerable to international
blackmail and less able to attract foreign investisieCorruption is therefore an additional factothie

4 “Economia Politica da Corrupcao — caso dos Estadseéfonos, Bnomics, Oct. 2009, page 43
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lack of competitiveness amongst the economieseoptiorer countries”.

9. In conjunctionwith this idea we may add another dimension tgptisblem we need to consider:
corruption cannot be dissociated from the inteomati mechanisms for laundering and recycling
money that has been obtained illegally in ordeetease it into circulation once again. This istaro
vital aspect that must be analysed, interpretedgareh serious consideration, particularly withaed)
to large-scale corruption, against which the figuist, of necessity, be associated with other
mechanisms designed to control sudden wealth.

No one holds onto dirty money for long and spendlirag the rate of a dollar a day makes life diffit

10.1t is important not to slacken off the fight agdinserruption which, although it may not be
transnational in terms of its dynamics, is transmat in its dimensions.

As awareness of this transnationality has growtipna have begun to reach an understanding on the
need to create international normative instrumangder to establish common ground for regulatory
principles and standards.

The most significant example of this is the Uniiations Convention against Corruption adopted in
New York on 31 October 2003, which was specificatiypcerned with “the seriousness of problems
and threats posed by corruption to the stability security of societies, undermining the institn§io

and values of democracy, ethical values and justickejeopardizing sustainable development and the
rule of law”.

Another relevant example is the Council of Europenthal Law Convention on Corruption signed in
Strasburg on 30 April 1999, whose Preamble staggs‘torruption threatens the rule of law,
democracy and human rights, undermines good goneendairness and social justice, distorts
competition, hinders economic development and egelarthe stability of democratic institutions and
the moral foundations of society”.

A common feature of both these international tesais that neither risks defining what “corruptios,’
which, in itself, would appear to be a strong iadiicn that the apparent simplicity with which the
concept is interiorised does not correspond todtgeptual diversity and the way in which various
jurisdictions define the subjective and objectilengents of this type of crime.

11.1 do not intend to theorise here on threne of corruption. It is more useful to presetrif outline
and consider what the law in Macao has establigh#ds respect and the provision for methods of
investigation.

The Macao Penal Code contemplates active and jpassivuption through lawful and unlawful acts.
Recently legislators have added a new typologhedist, criminalising certain kinds of behaviour
practised in the private sector that are analogmtisose previously cited. However, these are aroth
kettle of fish, and | deliberately intend to ledliem aside.

Typically, suppressing the crime of corruptionasted in the need to protect the same legal asset.

In both cases it involves a deviation from the kafidbehaviour that is required of public employdas.
other words, as Almeida e Costa affirms, “during tlourse of his duties, the corrupt public employee
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harnesses his professional powers to serve hiatprinterests, which is the same as saying that, in
abusing the position he holds, fleplacesor substituteghe state by invading its sphere of activity”.
This “manipulation of the state apparatus by thelegee (...) is an infringement of the requirements
of legality, objectivity and independency whichanEstado de Direitq“State of Law”), must always
preside over the fulfilment of public duties).(

There is an objective separation between activgpasdive corruption. This distinction leads usho t
conclusion that only the passive corruptor violdkes“legal asset” which should be protected, sihce
is only he who has the power and the capacityrerfido the position he occupies, to act against it
Conversely, the active corruptor may create thelitmms under which this violation can take place,
and it is necessary to determine whether the bebain question is the result of his own initiatime
rather solicited or demanded by the public employee

12.The Public Prosecutor’s Office is the entity rasgible for initiating criminal proceedings and
investigating criminal inquiries, in accordancewitiminal procedural law.

There is, however, one very specific feature te thiMacao: any investigation of corruption andutta
committed by public employees is the responsibditan independent body known as the
“Commission against Corruption” (CCAC), mentiondmbae, which nowadays has additional powers
that include the authority to investigate corruptio the private sector.

In terms of criminal investigation, the CCAC isautonomous and independent organisation and its
work is not subject to any form of effective ext@roontrol, although its investigative actions ninay
guestioned within the context of judicial proceeinThe CCAC also serves as a citizen’s
Ombudsman, striving to ensure legality and defemttie rights of individuals.

In addition, as a result of Article 59 of the Bakaw of Macao (a law which for the sake of
convenience we may say has constitutional status)CCAC forms part of the executive power
structure of the RAEM, is appointed and dismissgthle Government of the People’s Republic of
China and is answerable only to the Chief Execudityén other words, the Head of the Government of
Macao.

In its present framework, the CCAC is therefore ardiy a criminal investigation body but may also be
considered a political body.

13.The CCAC Statutory and Organic Law endows it with extzeyal powers in criminal

investigations, already censured by the Legisladisgembly of Macao, and which, in my

understanding, violate the essential aspects dEstedo de Direitq“State of Law”). The two most

important of these powers involve:

(i) Exempting the CCAC (like any other public and pelodies) from the legal obligation to inform
the Public Prosecutor’s Office of any of its ongpinitiatives and current procedures;

(i) Granting the CCAC the power to carry out crimimaldstigations that do not involve any time

®> Almeida e Costa, “Comentario ao artigo 372°, im@atario Conimbricense do Cédigo Penal, Tomo Ildindbra Editora,
2001, page 661.
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limits for their completion. In theory, this situat enables the CCAC to establish the accused at
the start of any investigation and maintain thédus ‘ad infinitund.

14.This is not a model for investigation that | wodlefend, but | also recognise that the existing
system, as enshrined in the Basic Law, can ondpested or altered with great difficulty, In adalit
it benefits from the fact that it is identical teetmodel adopted in Hong Kong, which has always
served as an important precedent for solutionstaddyere.

I understand that the Public Prosecutor’s Offibepiigh an autonomous specialised department that
would still be part of the hierarchy, should bep@ssible for investigating corruption, followingeth
example of what is already happening in relatiotihall economic criminality, namely economic
crimes and money laundering.

What we have in Macao, therefore, is a two-heagstém with all the inconveniences and risks
associated with coordination and lack of respofhigilthat can result from this. | also totally digae
with the inclusion of the powers of Ombudsman ammhioal investigation within the same body.
However, the political choices have been made antlave to live with them.

15.Whatever the system adopted, there is one printhplemust be reaffirmed: the more transnational
and organised the states and their criminal ingas8tin agencies involved in the fight against crime
may be, they cannot compromise the fundamentatiptes of theEstado de Direitd“State of Law”),
whatever their motives, whether these involve sgcuihe need for more responses, hew responses,
more efficient responses, or even the social neget results and identify the guilty.

Crime is fought, it is true, with resources, a finand and conviction, but also with total and
scrupulous respect for the law! The criminal inigegion authorities cannot ever be permitted to
deviate in any way from legal principles, far les® illegal methods to combat crime in any form.

16.1n conclusion, allow me to return to the questioaised in the beginning, concerning corruption
through lawful acts. It is certainly not the moslevant issue within the context of transnatiogaditd
the dimensions of the phenomenon of corruptionjmagbe it is also worth considering questions that
are more directly linked to people’s everyday livibst is the lives of those who have nothing to do
with the negotiations that only the mighty and pdulehave access to.

17.However much we may want pursue the corrupt, it is important to seriouslglaate the
legitimacy of states which penalise corruptorspaore correctly, active corruption through lawfats
without taking, previously or simultaneously, th@eopriate measures to simplify the administration
order to make society simpler and more transpaeghier at the same time or prior to this.

It is common knowledge that obtaining illicit retsubr results prohibited by law is not the onlysea
to resort to corruption. Often individuals and ca@mnigs practise corruption in order to exerciserthei
rights within the appropriate period of time, tesare, for example, that a piece of paper doesihot s
forgotten in an office but is properly forwardedr@iption is often practised to make sure that
bureaucratic administrators do not slumber at tthesks but carry out their work zealously and
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competently. It is also often practised due to Bsitg since governments are inefficient at figgtin
bureaucracy and permit bad practice within the adstration.

It is this kind of corruption that slowly and degpindermines the foundations on which modern
societies function, because it does so insidiotrglyersing the whole of society, with the adde# of
allowing the phenomenon of corruption to becomesgaised and creating the conviction that a small
bribe can be socially useful.

18.When states do nateate efficient mechanisms of controlling the adstrative machinery they
are objectively encouraging corruption, are objeyi complicit in this process and objectively lose
the moral authority to criminalise the type of egation we are referring to: the crime of active
corruption through lawful acts.
Prevention is therefore an imperative duty of Staiée prevention of corruption includes:

a) The creation of a strict Code of Good Administrative Practice,

b) The modernisation of the public administration,

c) The removal of bureaucracy and the simplification of procedures,

d) Making all individuals in the administrative hierarchy responsible for artificial hindrances,

unjustified delays and omissions within the context of any administrative proceedings.

An entrepreneur who sees his project approved mitie legally stipulated period of time, who sees
inspections and audits booked punctually, who wesehis permits without delays etc., does not need
to “oil the wheels”.
This is why | have been arguing for a long time #d&“priority surcharges” usually stipulated in
administrative regulations and which only servam@agxcuse for the state to justify an extra soafce
revenue, should be abolished.
The administration should view all matters as utgén Estado de Direitd“State of Law”) does not
grant special privileges, even to the state itselfl fair economic opportunities should exist fibr a

19.Business competitiveness (both individual and comgpdepends on a healthy environment.
How can business people enter into honest commeiitia market that is always so dependent on the
state apparatus, if the state proves disloyal tieepreneurs by not creating the conditions undeachvh
they can legally compete?

It is for these reasons that we can argue thag$Sthsplay a lack of moral legitimacy in criminaig
and penalising corruption through lawful acts sjrasea general rule, such penalization constitares
institutional way of masking the States’s failupectirry out its traditional duties which — we shtbul
recall — must serve individuals and companies (aidhe other way around) and must serve them
effectively, diligently and punctually.

In order to mask these kinds of situations, rathan assuming responsibility for, and improving the
administrative machinery as the way in which pubbclies function, the simplest solution for
governments is to conceal their own inability amcbimpetence by criminalising acts practised by
those they administer.

This is not the best way forward and, to a certxitent, the situation described is also a perversio
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the essential principles of tiistado de Direitd“State of Law”).

20.Marcus Cicero said that “The habit of toleratingigthing may lead to many mistakes and many
dangers”. We are, in fact living in a time of rugu

Modern societies cannot tolerate corruption andtrngist it with determination. They have an ethical
and social imperative to fulfil.

Yet it is also important to state unequivocallyttequivalent greater damage is done to societieawh
states do not carry out their function of prevegtorruption, or when policies employ forbidden
methods to fight crime.

As the Portuguese proverb says, “you shall knowdly its flight”.

And indeed it is through their actions, and theeakbf their responsibilities within a complex wiblat
does not always reflect everyone’s interests,¢hah individual becomes known.

(May. 2010)

Joao Miguel Barros
Lawyer
jmb@jmbarros.com



