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Employment Alert: Alert:
New Jersey
Enacts
Mini-WARN
Act Mini-WARN Act
Employment
New
Jersey
Enacts

2/12/2008
New Jersey
Jerseyrecently
recently became
becamethe
the16th
16thstate
state to
to enact
enact its
its own
own plant
plant closure
closure and
and mass-layoff
mass-layoffnotification
notification law that
New
that supplements
supplements the
Federal Worker
Worker Adjustment
Adjustment and Retaining
Retaining Notification
Notification Act
Federal
Act of
of1988
1988 (the
(the"Federal
“FederalWARN
WARN Act").
Act”).Like
Likethe
theFederal
FederalWARN
WARN Act,
Act, New
New
Jersey's
act, entitled
Act"), applies generally to
Jersey’s act,
entitledthe
theMillville
MillvilleDallas
DallasAirmotive
AirmotivePlant
PlantJob
JobLoss
Loss Notification
Notification Act
Act (the
(the"New
“NewJersey
Jersey WARN
WARN Act”),
employers
with 100
or more
more full-time
full-time employees,
important respects,
employers with
100 or
employees, but
but ititdiffers
differsfrom
fromthe
theFederal
FederalWARN
WARN Act in several important
respects, including
and notification
notification requirements
providing for broader coverage
coverage and
requirements and
and more stringent
stringent penalties
penalties for
forcompliance
compliance failures.
failures.The
TheNew
New Jersey
Jersey
WARN
Actprovides
providesthe
thesame
samemandatory
mandatorynotice
noticeperiod
period of
of 60
60 days
daysprior
prior to
to a mass
masslayoff
layoff or plant
plant closing.
WARN Act
closing. However,
However, the
the New
New Jersey
Jersey
WARN
Actprovides
providesadditional
additional protections
protections to
WARN Act
to employees,
employees, as
as described below.
below.

Jersey WARN
New Jersey
WARN Act May Be Easier to Trigger
Trigger
As
summarized below,
below, the New Jersey
Jersey WARN
WARNAct
Actrequires
requiresemployers
employerstotoprovide
providenotice
notice to
to employees
employees in
in situations
situations where they are
As summarized
otherwise relieved
relieved from
from this
thisresponsibility
responsibilityunder
underthe
theFederal
FederalWARN
WARN Act:
Act:
The New Jersey
Jersey WARN
WARNAct
Actfails
failsto
to include
include many
many of
of the Federal
Act's exceptions,
exceptions, such
as exceptions
exceptions for
for a faltering
faltering business,
Federal WARN
WARN Act’s
such as
business,
unforeseeable circumstances, strikes or lockouts.
The
New
Jersey
WARN
Act
also
includes
a
narrower
natural-disaster
lockouts. The New Jersey WARN Act also includes a narrower natural-disaster exception
Act, and
and does
doesnot
not transfer
transfer WARN
WARNnotice
noticeobligations
obligations from
from the seller to
than the
the Federal
Federal WARN
WARN Act,
to aa buyer
buyer upon
upon the
thesale
sale of
ofaabusiness.
business.

An employee
employee does
does not
not experience
experience an
an “employment
"employment loss"
Act unless
unlessthe
theemployee
employeeisislaid
laidoff
off for six
loss” under the
the Federal
Federal WARN
WARN Act
months or
or more; the New Jersey
Jersey WARN
WARNAct
Actallows
allowsfor
foraa“termination
"termination of
of employment”
employment" (the
months
(the equivalent
equivalentterm
termtotothe
theFederal
FederalWARN
WARN
Act's
where the
the employer
employer fails
fails to
to provide
provide “a
"a commitment to reinstate
Act’s "employment
“employment loss")
loss”) for
for aa layoff
layoff shorter
shorter than
than six
six months where
his previous
previous employment
employmentwithin
within six
six months
monthsof
ofthe
the layoff.”
layoff."
the employee to his
The New Jersey
Jersey WARN
WARNAct
Actprovides
providesaanarrower
narrowerexclusion
exclusionfor
for employees
employeesoffered
offered a transfer.
transfer. Under
Under the
theFederal
FederalWARN
WARN Act, an
does not
not incur
incur an
an employment loss
loss ifif he or she
she is
is discharged
dischargedas
aspart
partof
ofaarelocation
relocation or
or consolidation, and is offered a
employee does
Act,by
bycontrast,
contrast, requires
requires that
that the
transfer to
to aa new
new location
locationwithin
withinaareasonable
reasonablecommuting
commuting distance.
distance.The
The New
New Jersey
Jersey WARN
WARN Act,
from the original plant
transfer offer
offer be
be to
to aa position
position with
withequivalent
equivalentterms
termsand
and conditions,
conditions, not
not more
more than
than 50
50 miles away
away from
location, and
location,
and to
to another
another plant
plantinside
insideNew
New Jersey.
Jersey. Thus,
Thus, even
even an employee offered a transfer
transfer with
withonly
onlyaa5%
5% salary reduction
across the
the state
state border to a nearby New York
York facility
facility suffers
across
suffers an
an employment
employment loss.
loss.

Act,the
the New
NewJersey
JerseyWARN
WARN
Actdoes
does
not
permitananemployer
employertotoallocate
allocateaatwo-week
two-weekperiod
period in
in the
the notice
Unlike the Federal WARN
WARN Act,
Act
not
permit
for the
for
the termination
terminationtotooccur,
occur,and
andemployers
employerscannot
cannotprovide
providesupplemental
supplementalnotice
noticewhen
whendelaying
delayinga aWARN
WARN event
event by
by up
up to
to60
60 days.
days.
However, the
Actisismore
moreemployer-friendly
employer-friendly than
the New
New Jersey WARN
WARN Act
than the
theFederal
FederalWARN
WARN Act in
in that
thatthe
theNew
NewJersey
JerseyWARN
WARN Act only
applies
applies to the termination
termination or
or transfer
transferof
ofoperations
operations at
atan
an establishment
establishment that
thatthe
theemployer
employerhas
has operated
operated for
for three
threeyears
years or
or more.
more.
There is no similar length-of-operation
length-of-operationrequirement
requirementunder
underthe
theFederal
FederalWARN
WARN Act.
Act.

Jersey WARN
New Jersey
WARN Notices Must Contain
Contain Additional
AdditionalInformation
Information
The New
New Jersey
Jersey WARN
WARNAct
Actrequires
requiresemployers
employerstotoprovide
providecertain
certaininformation
information not required
required in
in federal
federalWARN
WARN notices, including:
including:

whoseemployment
employmentwill
will be
beterminated
terminated in
in connection
connection with
with the mass
layoff, or transfer or
a statement of the
the number
number of employees
employees whose
mass layoff,
termination of
which the
the mass
masslayoff,
layoff, or
or transfer
transfer or
or termination
termination of
termination
of operations
operations of the
the establishment;
establishment; and
and the date or dates on which
and each
each termination
termination of employment will
will occur;
operations, and
occur;
for the
the transfer or termination
layoff;
a statement of the
the reasons
reasons for
termination of
of operations,
operations, or
or mass
mass layoff;
a statement and certain information
information regarding
regarding employment
employment available
available to
to employees
employees at any other establishment operated by the
employer;
employer;

severance pay,
pay, benefits,
benefits, pension
pension or
or other
other terms of employment as
a statement of
of an
an employee's
employee’s rights
rights regarding
regarding wages,
wages, severance
as they
relate to the termination
termination of
of employment;
employment;

at and
a disclosure
disclosure of
of the
the amount
amount of severance
severancepay
paythat
that isis payable
payableas
asaapenalty
penaltyfor
forfailure
failure to
to provide the requiredDocument
60-days'
notice;
60-days’hosted
notice;
and
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a statement of the employees'
employees’ right
right to
to receive
receive information,
information,referral
referraland
andcounsel
counselfrom
fromthe
theDepartment
Departmentof
ofLabor
Labor and
and Workforce
Workforce
Development's response team.
team.
Development’s

Employers Must Provide
ProvideResponse
Response Team
Team with
withAccess
AccesstotoWorksite
Worksite
The New Jersey
Jersey WARN
WARNAct
Actrequires
requiresemployers
employersto
toprovide
provide the
the response
response team
team designated
designated by
by the
the New Jersey
Jersey Department
Department of Labor
Labor and
Workforce Development with
with the
the amount
amountof
ofon-site
on-sitework
workaccess
access to
toaffected
affectedemployees
employeesthat
thatthe
theresponse
responseteam
teamdeems
deemsisisnecessary
necessary
to carry out its
its responsibilities.
responsibilities.

The New
forfor
Failure
to Comply
New Jersey
JerseyWARN
WARN Act
Act Provides
ProvidesStiffer
StifferPenalties
Penalties
Failure
to Comply
The New
New Jersey
JerseyWARN
WARNAct
Actrequires
requiresemployers,
employers,ininthe
theevent
eventofofaaviolation,
violation, to
to provide terminated
terminated employees
employees with
with severance
severance pay
equal to one week of pay for each year
year they were employed. In fact,
fact, this
notice is late
this penalty
penalty applies
applies even
even ifif the
theemployer's
employer’sWARN
WARN notice
single day. Further,
Further, an
Act severance
severanceininaddition
addition to
to any other severance
to which
by a single
an employer
employer must
must provide
provide the
theNew
New Jersey
Jersey WARN
WARN Act
severance to
the terminated
employers to
terminatedemployees
employees are
are entitled
entitledpursuant
pursuanttotocompany
companypolicy.
policy.By
Bycomparison,
comparison,the
theFederal
FederalWARN
WARN Act requires employers
with up to
notice period
provide employees
employees with
to 60
60 days
days of back pay calculated on a daily
daily basis
basis for each day during the 60-day
60-day advance
advance notice
it fails
in which it
fails to
to provide
provide notice
notice to
to terminated
terminatedemployees.
employees. It
It remains
remains uncertain if there
there is
is a similar requirement to provide
additional
policy.
additional severance
severance pursuant to company policy.
The New Jersey
Jersey WARN
WARNAct
Actprevents
preventsemployers
employers from
from being penalized by both
both the
theNew
NewJersey
Jersey and
and Federal
Federal WARN
WARN Acts. Where the New
Jersey
WARNAct
Actliability
liability exceeds
exceeds the
the Federal
Federal WARN
WARNAct
Actliability,
liability, the
WARNAct
Actpermits
permitsemployers
employersto
to offset
offset the Federal
Jersey WARN
the New
New Jersey WARN
WARN
Actpenalty
penalty amounts
amounts against
against the
the amounts
amounts owed under the New
WARNAct.
Act. And
Andwhere
where the
the Federal
Federal WARN
WARNAct
Actliability
liability
WARN Act
New Jersey WARN
exceeds
the liability
liability under
Act, the employer is only obligated
exceeds the
underthe
theNew
NewJersey
Jersey WARN
WARN Act,
obligated to
to provide
providethe
theFederal
FederalWARN
WARN Act penalty
amount.
amount.

*****

Employers are
are well
well advised
to seek
seek the
the advice
advice of
of employment
Employers
advised to
counsel to
to help comply with
counsel
withNew
NewJersey's
Jersey’snew
newmini-WARN
mini-WARN Act.
Act.
any questions
questions regarding
regarding the
the subject
subject covered
covered in
in this
If you have any
Alert,
feel free
free to contact an
an attorney
attorney
Alert, or
or any
any related
related issue,
issue, please
please feel
listed below or
or any
any of
of Mintz
Mintz Levin's
Levin’s Labor,
Labor, Employment
Employment
and Benefits practice attorneys.
and
attorneys.
Jennifer F.
Jennifer
F. DiMarco
DiMarco
(212) 692-6260 | JFDiMarco@mintz.com

Jennifer B.
Jennifer
B. Rubin
Rubin
692-6766 1| JBRubin@mintz.com
(212) 692-6766
(212)

Michael S. Arnold
692-6866 1| MArnold@mintz.com
(212) 692-6866
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This website may
may constitute
constitute attorney
with this website does
not constitute
attorney advertising.
advertising. Prior
Prior results
results do
do not
not guarantee
guarantee a similar
similar outcome.
outcome. Any
Any correspondence
correspondence with
does not
client/attorney relationship.
Neither
thethe
content
on on
thisthis
web
sitesite
nornor
transmissions
between
youyou
andand
Mintz
Levin
Cohn
Ferris
GLovsky
a client/attorney
relationship.
Neither
content
web
transmissions
between
Mintz
Levin
Cohn
Ferris
Glovskyand
andPopeo
Popeo PC
PC through

this web site are intended to
to provide
provide legal
legal or
or other
other advice
advice or
or to
to create
createan
an attorney-client
attorney-clientrelationship.
relationship.Images
Imagesor
orphotography
photography appearing
appearing on
on this
this website
website may
may
not be actual
actual attorneys
attorneys or
or images
images associated with Mintz
Mintz Levin.
Levin.

