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QUESTION PRESENTED 

-------------------------------- 
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warrantless entry by police equaled consent is subject 
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IN THE 


SUPREME COURT OF THE UNITED STATES 
 


October Term, 2004 
- - - - - - - - - - - - - - - - - - - - -  


 
SEAN CARTER 


 
Petitioner, 


 
v.  
 


UNITED STATES OF AMERICA, 
 


Respondent 
 


- - - - - - - - - - - - - - - - - - - - -  
 


PETITION FOR WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF 
APPEALS FOR THE SIXTH CIRCUIT 


 
- - - - - - - - - - - - - - - - - - - - -  


 
 Petitioner Sean Carter respectfully requests that a writ of 


certiorari issue to review the judgment and opinion of the 


United States Court of Appeals for the Sixth Circuit entered in 


the above-entitled case on August 6, 2004.   


OPINION BELOW 


 The opinion  of the Court of Appeals for the Sixth Circuit 


sitting en banc entered August 6, 2004, is reported at 378 F.3d 


584.  A copy is attached as Appendix A.  
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JURISDICTION 


 The judgment of the United States Court of Appeals for the 


Sixth Circuit for which petitioner seeks review was entered 


August 6, 2004.  A copy of attached as Appendix B. 


 No rehearing or extension of time has been sought. 


 The United States District Court for the Eastern District 


of Kentucky exercised jurisdiction over this case pursuant to 18 


U.S.C. § 3231 and 28 U.S.C. § 97(a), because the indictment 


alleged offenses against the laws of the United States occurring 


with the Eastern District of Kentucky. 


 The United States Court of Appeals for the Sixth Circuit 


exercised jurisdiction over this case pursuant to 28 U.S.C. § 


1291. 


 This Court’s jurisdiction arises under 28 U.S.C. § 1254. 


CONSTITUTIONAL PROVISIONS INVOLVED 


 The Fourth Amendment to the United States Constitution is 


involved in this case and it provides as follows: 


AMENDMENT IV 


 The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and 
particularly describing the place to be searched, and 
the persons or things to be seized. 
 
 


 


 2







STATEMENT OF THE CASE 


 Petitioner Sean Carter was indicted with a co-defendant, 


Calvin Holliday, in the Eastern District of Kentucky on four 


counts of violating 21 U.S.C. § 841.  Carter moved to suppress 


crack cocaine, cash, and related paraphernalia seized following 


a warrantless entry by police into his motel room.  The district 


court denied that motion, and Carter entered a conditional plea 


of guilty reserving the issues of probable cause, consent and 


exigency.   


The Suppression Hearing 


 The only witness that testified at the suppression hearing 


was Lexington, Kentucky police detective Edward A. Hart.  


 Police were tipped off by a confidential informant that two 


men had been selling crack cocaine and were returning in their 


car to a motel to re-supply.  (Tr 8-10).1  Police followed the 


car to a nearby Red Roof Inn and saw the men enter room 119.  


(Tr 10).  Police watched the room for about one and one-half 


hours, during which time they secured the services of a drug 


sniffing dog and planned a strategy: to do a traffic stop when 


the men attempted to leave.  (Tr 11). 


 After police had plotted their strategy, the co-defendant, 


Holliday, left the room, got in the car and began to drive out 


                                                 
1  The prefix “Tr” indicates references to the transcript of the hearing 


held November 6, 2000, which is attached hereto as Appendix C.    
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of the parking lot.  (Id.).  Police stopped the car, found 


Holliday smoking marijuana inside it and observed other 


marijuana in plain-view.  (Tr 12).  Holliday was arrested and 


immediately confessed that he had been smoking marijuana in the 


car, and that he had been smoking marijuana previously in the 


motel room.  (Tr 12-13).  A small quantity of crack cocaine was 


recovered from Holliday.  (Id.).     


 Holliday did not indicate that appellant had been smoking 


marijuana in the motel room or that marijuana, crack or any 


other contraband could be found in the motel room.  (Tr 20).     


 After taking Holliday in custody, police went directly to 


the door of room 119.  (Id.).  Police knocked on the door twice 


and claimed to be motel “housekeeping.”  (Id.).  They knocked 


twice more before petitioner opened the door.  Since Holliday 


had been smoking marijuana inside the room, the smell of 


marijuana came out from the room when petitioner opened the 


door.  (Tr 21).    Hart and two other officers, all wearing 


clothing clearly identifying themselves as police, stood 


outside.  (Tr 20). 


 From outside the room Hart saw what appeared to be a cigar, 


but suspected that it was a cigar containing marijuana.  (Tr 21-


22).   


 While Hart was peering at the apparent cigar, one of his 


colleagues, Det. Andrea Carter, asked for permission to enter 
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the room.  (Tr 22).  Petitioner did not answer.  (Tr 22).  


Nonetheless, Hart entered the room, explaining as follows: 


 We asked if we could come in and speak to him.  
At this time he moved away from the door and backed 
up. 
 
 Q:  Did he say yes? 
 
 A:   I don’t recall him saying yes.  But as he 
doing that, I went on to retrieve the suspected 
marijuana. 
 
 Q: Okay.  So as he was stepping back, you were 
proceeding on in any way? 
 
 A: Yes.  Based on the odor that I smelled and 
what I was observing, I went in to obtain that item.  
(Tr 22). 


 
 Detective Hart further elaborated on redirect examination 


that neither petitioner’s actions nor statements had influenced 


his decision to enter the room: 


 Q: …  you said you are not certain if he 
responded either yes or no to Detective Carter’s 
asking about - - asking permission to come in? 
 
 A: That’s correct. 
 
 Q: But regardless of what he said, you had 
already ascertained the odor of marijuana, and seeing 
this blunt you were going to seize that and arrest him 
for possession of marijuana regardless? 
 
 A: Yes.  I was going to seize that item.  (Tr 
25) 


 
The District Court’s Finding of Consent 


 The district court ruled that petitioner consented to the 


warrantless entry, stating as follows: “[T]he defendant did not 
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say anything but stepped back, which indicates to the Court that 


there was at least acquiescence.”  (Tr 28) 


The En Banc Ruling of the Sixth Circuit  


 The en banc majority of the Sixth Circuit ruled that its 


review of whether petitioner consented to the warrantless entry 


was limited to clear error.  378 F.3d at 587.  The en banc 


majority cited as support for this proposition this Court’s 


decision in Schneckloth v. Bustamonte, 412 U.S. 218, 227 (1973), 


wherein this Court observed that “whether a consent to a search 


was in fact ‘voluntary’ or was the product of duress or 


coercion, express or implied, is a question of fact to be 


determined from the totality of the circumstances.”  Id. 


 The en banc majority rejected petitioner’s argument that 


the district court’s finding of “acquiescence” to the 


warrantless entry was insufficient to establish consent.  378 


F.3d at 589.  It dismissed this Court’s statement in Bumper v. 


North Carolina, 391 U.S. 543, 548-49 (1968), that consent does 


not arise from mere “acquiescence to a claim of lawful 


authority” on the grounds that the police made no claim of 


having a warrant.  378 F.3d at 589.  Referring to legal 


dictionaries of “acquiescence” to include meanings of “tacit or 


passive acceptance” and “acceptance, perhaps without approval,” 


the en banc majority held that the district court had not 
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clearly erred in interpreting petitioner’s acquiescence to mean 


consent.  Id. 


 Having found no clear error to the distinct court’s finding 


that petitioner consented to the warrantless entry, the en banc 


majority then ruled that police properly seized the apparent 


cigar in plain-view, determined that it contained marijuana, 


although only upon a further search, and lawfully arrested 


petitioner, recovering contraband as an incident thereto.  The 


district court was therefore affirmed.  Id. at 390. 


 Judge Martin, in a dissent joined by Judges Moore, Cole and 


Clay, cited to a prior Sixth Circuit decision, United States v. 


Worley, 193 F.3d 380, 386 (6th Cir. 1999), in which, inter alia, 


the court affirmed that a defendant’s “acquiescing in the 


officer’s request” to conduct a search did not establish 


consent.  378 F.3d at 591.  Judge Martin therefore concluded 


that petitioner’s “acquiescence” did not meet “the stringent 


requirements for consent that we have articulated in our Fourth 


Amendment jurisprudence.”  Id. 


 Judge Moore, even while joining fully Judge Martin’s 


dissent, opined that “[b]ecause the Supreme Court has ruled that 


acquiescence does not equal consent, the district court clearly 


erred by holding that the officers were justified in entering 


the room on the basis that “there was at least acquiescence.”  


378 F.3d at 595.  That acquiescence is insufficient to establish 
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consent Judge Moore derived from this Court’s decision in Bumper 


v. North Carolina, 391 U.S. 543, 549-49 (1968), wherein this 


Court established that to show consent a prosecutor must “prove 


that such consent was 1) actually given and 2) freely and 


voluntarily given [which cannot be achieved] by showing no more 


than acquiescence to a claim of lawful authority.”  378 F.3d at 


593 n.l.  Accordingly, Judge Moore argued further the Sixth 


Circuit and other circuits “have required that consent be 


unequivocal, specific and intelligent.”  Id. at 593. 


 Judge Gilman also dissented observing that the majority 


opinion and the dissents of Judges Martin and Moore 


“persuasively reach opposites conclusions about whether” 


petitioner consented to the warrantless entry.  Id. at 595.  


That two views could be so taken precluded a finding of clear 


error.  Id.  However, Judge Gilman found the plain-view 


exception inapplicable and inquired, “how can the object that 


Hart conceded looked like a regular cigar from where he 


initially stood by considered ‘incriminating on its face’?”  Id. 


REASONS FOR GRANTING THE WRIT 


BECAUSE THERE IS A CONFLICT AMONG THE CIRCUITS 
REGARDING THE APPLICABLE STANDARD OF APPELLATE 
REVIEW REGARDING WHETHER A PERSON’S “ACQUIESCENCE” 
TO A WARRANTLESS ENTRY EQUALS CONSENT AND BECAUSE 
THE CONFLICT CENTERS ON THE FOURTH AMENDMENT’S 
CORE PROTECTION, THE COURT SHOULD GRANT THE WRIT 
TO CLARIFY THAT THE APPLICABLE STANDARD OF 
APPELLATE REVIEW IS DE NOVO. 
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  The Court should grant certiorari for two reasons.  First, 


this case involves the principal evil at which the Fourth 


Amendment is aimed: a warrantless physical entry to a residence 


or lodging.  Second, it involves a question of whether 


petitioner’s “acquiescence” equaled consent to a warrantless 


physical entry, and the circuits have developed a conflicting 


and confused body of law regarding the standard of appellate 


review applicable to this question.  The Court should grant 


certiorari to resolve these differences and establish a unitary 


body of law regarding whether a person’s silent acquiescence to 


a warrantless entry is sufficient to constitute consent.   


The "physical entry of the home is the chief evil against 


which the wording of the Fourth Amendment is directed."  United 


States v. United States District Court, 407 U.S. 297, 313 


(1972). It is a "basic principle of Fourth Amendment law" that 


searches and seizures inside a home without a warrant are 


presumptively unreasonable.  Payton v. New York, 445 U.S. 573, 


586 (1980).  That a motel room is here involved does not 


diminish the constitutional protection.  Johnson v. United 


States, 333 U.S. 10 (1948)(applying Fourth Amendment to 


warrantless entry to hotel room).   


  Warrantless searches of a citizen’s residence or property 


are presumptively unreasonable with only a few and narrow 


exceptions.  Katz v. United States, 389 U.S. 347, 357 (1967).  A 
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warrantless entry to a motel room is permissible where the 


citizen consents to the intrusion. Schneckloth v. Bustamonte, 


412 U.S. 218, 219 (1973).  The burden is on the government to 


show consent. Id. at 222.  Mere acquiescence to police intrusion 


is not sufficient to constitute consent.  Bumper v. North 


Carolina, 391 U.S. 543, 546-547 (1968); Johnson v. United 


States, 333 U.S. 10, 13 (1948).   


  This Court established in Bumper v. North Carolina, 391 


U.S. at 548-49, a two-part test for consent: (1) whether consent 


was given; and, (2) if given, whether given freely and 


voluntarily.  A number of circuits, both before and after 


Bumper, have used this test.  See United States v. Griffin, 530 


F.2d 739, 743 (7th Cir. 1976); Wren v. United States, 352 F.2d 


617, 618-619 (10th Cir. 1965), cert. denied, 384 U.S. 944 (1966); 


Maxwell v. Stephens, 348 F.2d 325, 336 (8th Cir.), cert. denied, 


382 U.S. 944 (1966); see also United States v. Carter, 378 F.3d 


584, 593 (6th Cir. 2004)(en banc)(Moore, J., dissenting).   


  This case involves only the first part of the test, i.e., 


whether petitioner’s “acquiescence” to the warrantless entry 


equaled consent.  The Sixth Circuit en banc majority treated 


this as fact issue subject only to review for clear error, 378 


F.3d at 578, relying on this Court’s pronouncement in 


Schneckloth, supra, 412 U.S. at 227, that “whether a consent to 


a search was in fact ‘voluntary’ or was the product of duress or 
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coercion, express or implied, is a question of fact to be 


determined from the totality of all the circumstances.”  Of 


course, consideration of whether consent was voluntary must 


first assume that consent was given and this Court has advised, 


contrary to the finding of the district court and the holding of 


the Sixth Circuit en banc majority, that acquiescing to a 


warrantless entry is not consenting to it.   


  The circuits are in conflict on the applicable standard of 


appellate review to the threshold issue of whether consent was 


given.  A number of circuits, like the Sixth Circuit en banc 


majority here, regard the existence of consent as a fact issue 


subject only to appellate review for clear error.  Griffin, 


supra, 530 F.2d at 743; Wren v. United States, supra, 352 F.2d 


at 618-619; Maxwell v. Stephens, 348 F.2d at 336.     


  The Eleventh and Ninth Circuits treat questions of whether 


a person’s conduct equaled consent as issues of law.  In United 


States v. Gonzalez, 71 F.3d 819, 830 (11th Cir. 1996), the 


Eleventh Circuit stated that deriving implied consent from a 


person’s acquiescence to a warrantless entry was insufficient, 


as a matter of law, to equal consent.  The Ninth Circuit has 


been more specific, holding that “if we are determining whether 


specific types of actions are sufficient to give rise to an 


inference of consent, the standard of review is de novo.”  


United States v. Garcia, 997 F.2d 1273, 1281 (9th Cir. 1993).   
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  This Court has advised that acquiescence to a warrantless 


entry does not equal consent.  In Johnson v. United States, 333 


U.S. 10 (1948), a case with a very similar factual scenario to 


that at hand, narcotics detectives smelled opium coming from a 


hotel room.  333 U.S. at 12.  Police knocked on the door and 


identified themselves to an inquiry from the room.  Id.  The 


hotel room door was opened, and police requested entry by 


stating “‘I want to talk to you a little bit.’”  Id.  The 


defendant then “‘stepped back acquiescently and admitted’” the 


police. Id.   


  This Court reversed the lower courts and held that the 


defendant had not consented to the warrantless entry.  The Court 


noted that entry “was demanded under color of office” and 


further observed that “[i]t was granted in submission to 


authority rather than as an understanding and intentional waiver 


of a constitutional right.”  333 U.S. at 13.  Thus, Johnson 


establishes that acquiescently stepping back in response to a 


police request to enter does not establish consent.    


  The Court applied the principle stated in Johnson in Bumper 


v. North Carolina, supra.  Bumper involved a false assertion by 


a police officer that he possessed a warrant to conduct a 


search, which caused the homeowner to allow the officer to 


conduct the search.  The Court advised, while citing to Johnson 


and other cases, that consent is not established “by showing no 
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more than acquiescence to a claim of lawful authority.”  391 


U.S. 548-49.  Although the Sixth Circuit here dismissed Bumper 


as dealing “with acquiescence to the execution of an improperly-


issued warrant,” 378 F.3d at 589, this Court’s reliance on 


Johnson in Bumper indicates that this analysis is incorrect.   


  The circuits’ divergent jurisprudence regarding the 


standard of appellate review applicable to whether a person 


impliedly consents to a warrantless entry to their lodging, and, 


indeed, their differing views as to whether implied consent is 


sufficient at the doorway of one’s lodging warrant review by 


this Court for the same grounds articulated in Ornelas v. United 


States, 517 U.S. 690 (1996). First, independent appellate review 


of whether a person consented to a warrantless entry is 


consistent with the position the Court has taken in past cases.  


In neither Johnson nor in Bumper did the Court defer to or 


suggest that deference was due the trial courts’ determinations.  


Second, the approach of the Sixth Circuit and others to consign 


all consent issues to only clear error review reduces appellate 


control over the chief protection erected by the Fourth 


Amendment to the varying inclinations of trial court judges.  


This case, as Judge Gilman’s dissent observed, could easily have 


been decided to the contrary.  Such necessarily varied results 


would be, as the Court remarked in Ornelas, inconsistent with 


the idea of a unitary system of law and therefore unacceptable.  
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517 U.S. at 697.  This is even more urgent here where the 


divergence centers upon the Fourth Amendment’s core protection.     


  The issue of whether a defendant did or did not consent 


will turn on principal components of the events which occurred 


leading up to the warrantless entry, and then the decision 


whether those historical facts, viewed the standpoint of an 


objectively reasonable police officer, amount to consent to 


their entry.  This is the same process that the court described 


in Ornelas.  The first part of the analysis involves only a 


determination of historical facts, i.e., what was said and/or 


what was done, but the second is a mixed question of law and 


fact.  Presenting for a rule of law whether the facts satisfy 


the relevant constitutional standard or to be it another way, 


whether the rule of law as applied to the established facts is 


or is not violated.   


  As the Court recognized in Ornelas, there are additional 


reasons to clarify the applicable standard of review on appeal 


for issues of whether or not a defendant’s conduct equaled 


consent.  First, the legal rules for making such a determination 


acquire content only through application.  As with questions of 


probable cause and reasonable suspicion, independent review is 


therefore necessary if appellate courts are to maintain control 


of, and to clarify the legal principles behind which consent 
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occurs.  Such rules clarify for law enforcement authorities the 


guidelines which frame their inquiries and actions.   


CONCLUSION 


  For all the foregoing reasons, a writ of certiorari should 


be issued to the United States Court of Appeals for the Sixth 


Circuit to review the question presented by this Petition.   


       Respectfully submitted, 


 


       ____________________________ 
                          Robert L. Abell 
                            271 West Short Street, STE 500 
       P.O. Box 983 
                              Lexington, KY 40588-0983 
                           (859) 254-7076 
       COUNSEL OF RECORD 





