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News Bulletin
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2009
June 5, 2009

Section 3(a)(9) Exchange
Offers
Offers
Section 3(a)(9) Exchange

Many issuers are now
now focused
focused on
on liability
liability management transactions
part of
increased effort
effort to
transactions as
as part
of a new and increased
restructure and strengthen their balance
sheetsininlight
lightof
ofthe
therecent
recentfinancial
financialcrisis.
crisis. Financial
Financial institutions
institutions also
balance sheets
also
are engaging
engagingin
in liability
liability management transactions
transactions in
in order
order to meet
meet Tier
Tier 11and
andother
othercapital
capitalrequirements.
requirements. In
addition,
beenmore
morereceptive
receptivetotopursuing
pursuingvoluntary,
voluntary, out-of-court
out-of-court
addition, debtors
debtors and creditors
creditors recently have been
restructurings
bankruptcy. Liability
restructurings as
as an alternative to bankruptcy.
Liabilitymanagement
managementisisattractive
attractivefor
formany
manyissuers
issuersas
as there
there are
are a
wide array of transactions and restructuring
restructuring options
options available
available for
for issuers,
issuers, including
including redemptions,
redemptions,repurchases,
repurchases,
debt tenders, private
3(a)(9) exchange offers,
offers, registered exchange
exchange offers,
offers, debt
debt for
for equity
equity
private exchange
exchange offers, Section 3(a)(9)
swaps, equity
equity for
for equity
solicitations.11
equity exchanges,
exchanges, and consent solicitations.

Background
In
offer, the
the issuer
issuer offers
offers to
to exchange
exchangenew
newdebt
debtor
orequity
equitysecurities
securitiesfor
forits
its outstanding
outstanding debt
debt or
or equity
In an
an exchange
exchange offer,
securities. An
alternative to
Anexchange
exchange offer
offer often
oftenisisused
used as
as an alternative
to aa cash tender offer
offer ifif an
an issuer
issuer does
does not
not have or
want to
cash resources
resourcesto
torepurchase
repurchaseoutstanding
outstandingdebt
debtor
or equity
equity securities.
securities. For
to use its available cash
For distressed
companies, an
an exchange
exchangeoffer
offermay
maybe
bethe
thebest
bestnon-bankruptcy
non-bankruptcyrestructuring
restructuring option.
option. An
Anexchange
exchange offer
offerenables
enables an
among other
other things:
things:
issuer to, among

•• reduce
interest
payments
oror
cash
reduce
interest
payments
cashinterest
interestexpense
expense(by
(byexchanging
exchanging debt
debt securities
securities with
with aa high
high rate for
for a
lower rate);

•• reduce
thethe
principal
amount
of of
outstanding
debt
the
reduce
principal
amount
outstanding
debt(in(in
thecase
caseof
ofaa debt-equity
debt-equity swap);
swap);
•• manage
the
maturity
dates
ofof
outstanding
debt
manage
the
maturity
dates
outstanding
debt(by
(byexchanging
exchangingdebt
debtsecurities
securitiesthat
thatare
are coming
coming due for
debt securities
securities with
with an extended
extendedmaturity);
maturity);

•• modify
thethe
terms
of of
securities
(for
example,
modify
terms
securities
(for
example,interest
interestpayment
paymentdates,
dates,conversion
conversion ratios
ratios and redemption
provisions); and

•• reduce
oror
eliminate
onerous
reduce
eliminate
onerouscovenants
covenants(if
(ifcoupled
coupledwith
withan
an exit
exit consent).
consent).
need to
to comply
comply with
with the tender offer rules in
An issuer may need
in connection
connection with
withan
an exchange
exchange offer, depending on the
2 Because
circumstances.2
Becausean
anexchange
exchangeoffer
offeralso
alsoinvolves
involvesthe
theoffer
offerofofnew
newsecurities,
securities,ititmust
mustcomply
comply with,
with,
facts and circumstances.

11For
Formore
moreinformation
information regarding
regarding liability
liability management,
seeour
ourclient
client alert
alert entitled
entitled “Liability
“Liability Management:
management, see
Management: IsIsNow
Nowthe
theTime
Timeto
toRebalance
Rebalance
Your Balance
BalanceSheet?”
Sheet?”(Mar.
(Mar.5,5,2009)
2009)[hereinafter,
[hereinafter,Liability
Liability Management
ManagementClient
ClientAlert],
Alert], available
available at
http://www.mofo.com/news/updates/files/090305DebtRepurchases.pdf.
2
2This
Thisclient
client alert
alert does
doesnot
notdiscuss
discussthe
thetender
tenderoffer
offerrules.
rules.For
Formore
moreinformation
information regarding the tender offer rules, see
Liability Management
see Liability
Client Alert,
Alert, supra
supra note
note 1.
1.
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or satisfy an exemption from, the registration
registration requirements
requirementsof
ofthe
theSecurities
Securities Act.3
Act.3 An
An issuer
issuer may rely on the
private
private placement exemption provided
provided under
under Section
Section 4(2)
4(2) of
of the
the Securities Act or the exemption provided by
Section 3(a)(9)
3(a)(9) of the Securities
Securities Act.
Act. In
In addition,
addition,an
anexemption
exemptionpursuant
pursuanttotoRegulation
RegulationSS for
foroffers
offersand
and sales
sales to
non-U.S. persons may
may be
be available
availableon
onaastand-alone
stand-alonebasis
basisororcombined
combinedwith
with other
other applicable
applicable exemptions
exemptions from
from
registration. An
be mindful
mindful of Regulation M’s
M’s prohibitions
prohibitions on bidding
bidding for,
Anissuer
issuer also
also must be
for, or
or purchasing, its
securities
securities when
when ititisisengaged
engaged in
in an
an exchange
exchange offer.4
offer.4
Section 3(a)(9)
3(a)(9) exchange
number of
exchange offers present a number
of advantages
advantages compared to other
other types
types of
of exchange
exchange offers and
restructuring options, including the following:

•• cancan
bebe
completed
quickly,
asasthere
completed
quickly,
thereisisno
noregistration
registrationrequired
requiredand,
and,therefore,
therefore,no
noSEC
SEC Staff
Staff review
(however, if
if the exchange
offer is
is subject
subject to
to the
the tender
tender offer
offer rules,
rules, then
then it is likely
exchange offer
likely that
thatthe
the Schedule
Schedule TO
would
would be
be reviewed);5
reviewed);5

•• areare
flexible
(an(an
issuer
can
ananentire
flexible
issuer
canretire
retire
entireseries
seriesororclass
class of
of debt
debt securities);

•• dodo
notnot
require
cash
require
cashon
onhand
hand(there
(thereare
are only
only minimal
minimal costs);
costs);
•• there
is no
Section
1111liability
with
regard
toto
ananoffer
registration statement
there
is no
Section
liability
with
regard
offertotoexchange,
exchange,as
as there
there is no registration
required;

•• can
bebepaired
can
pairedwith
withaaconsent
consent solicitation;
•• thethe
limitations
on on
OID
taxtax
deductions
forfor
certain
high-yield
obligations
limitations
OID
deductions
certain
high-yield
obligationsissued
issuedduring
during2009
2009have
have been
been
suspended; and
•• often
can
bebeaccomplished
often
can
accomplishedlargely
largelytax-free
tax-free for
for debt
debt holders.
holders.
However,
number of disadvantages compared to other
However, Section 3(a)(9)
3(a)(9) exchange
exchange offers
offers also have aa number
other exchange
exchange offers
and restructuring options, including the following:
following:

•• thethe
new
securities
issued
the
new
securities
issuedinin
theexchange
exchangeoffer
offermay
maybe
be “restricted,”
“restricted,”depending
dependingon
on the
the status
status of the
securities surrendered for
for exchange;
exchange;

•• there
is a
ability
to to
engage
third parties in
there
is limited
a limited
ability
engageand
andcompensate
compensate an
an investment
investment bank or other third
connection with
offer;
with the
the exchange
exchange offer;

•• there
may
there
maybebeholdout
holdoutissues;
issues;
•• thethe
exchange
proximity;
exchangeoffer
offermay
maybe
beintegrated
integratedwith
withother
otheroffers
offers done
done in close
close proximity;
•• if the
exchange
offer
is is
subject
if the
exchange
offer
subjecttotothe
thetender
tenderoffer
offerrules,
rules,the
theoffer
offermust
mustbe
bemade
made to
to all
all existing security
holders; and
•• if the
exchange
offer
is is
subject
toto
the
if the
exchange
offer
subject
thetender
tenderoffer
offerrules,
rules,allallinvestors
investorsofofthe
thesame
sameclass
class must
must be
be paid the
same price.
price.
This client
overview of
of the
the requirements
requirements under Section 3(a)(9),
3(a)(9), (2) guidance regarding
client alert
alert provides
provides (1)
(1) a general overview
permissible and impermissible
impermissible activities
with respect to solicitation,
solicitation, and
activities and
and fees
fees with
and (3)
(3) aa discussion of other
important
important considerations.
considerations.
3
3 For
For this
this reason,
reason,the
thedocumentation
documentation for an exchange
exchangeoffer
offer (including
(including the
the offer
offer to
to exchange)
exchange) must be more detailed than that
that for
foraa cash
cash tender
offer;
offer; for
for example,
example, the offering
offering materials
materials must
mustdescribe
describe the
the terms
terms of
of the
the new
new securities.
4
4 IfIf the
the securities
securities being
being exchanged
exchangedare
aredebt
debtsecurities
securitiesconvertible
convertible into
into equity securities, under
under certain
certain circumstances,
circumstances, repurchases
repurchases of the
convertible debt securities could be
be deemed
deemedaaforced
forcedconversion
conversionand,
and,therefore,
therefore,a a“distribution”
“distribution” of
of the
the underlying
underlying equity securities for
Regulation
Mpurposes.
Regulation M
5
purposes.
5When
Whendebt
debtsecurities
securitiesare
areoffered,
offered,an
anindenture
indenturemay
mayneed
needtotobe
bequalified
qualifiedunder
underthe
theTrust
TrustIndenture
Indenture Act
Act and
and the
the Form
Form T-3
T-3 filed
filed for
for the purpose
of qualifying
qualifying the
the indenture
indenturemay
maybe
besubject
subject to
to SEC
SEC Staff review.
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Requirements under Section 3(a)(9)
3(a)(9)
Section 3(a)(9) of the Securities Act applies to “any securities exchanged
exchanged by
by the
the issuer
issuerwith
with its
its existing security
holders exclusively
exclusively where
whereno
nocommission
commissionor
orother
otherremuneration
remunerationisispaid
paidor
orgiven
givendirectly
directlyor
orindirectly
indirectly for
for soliciting
soliciting
6 The
such exchange.”
exchange.”6
Theexemption
exemptionfrom
from registration
registration provided by Section 3(a)(9)
3(a)(9) is aa transactional
transactional exemption only.
This means that
that the new securities issued
issuedare
aresubject
subjectto
tothe
thesame
samerestrictions
restrictionson
ontransferability,
transferability, if any, of the old
securities, and any
any subsequent
subsequenttransfer
transferof
ofthe
thenewly
newlyissued
issuedsecurities
securitieswill
willrequire
require registration
registration or another
exemption from
issued without
without registration
registration in
from registration.7
registration.7 For
Forexample,
example, ifif the
the old
old securities
securities were issued
in aa Section 4(2)
private
by aaholder
holder for
for new
new securities,
securities, the
the holder
holder could
could only
only sell or
or transfer
private placement
placement and then
then were exchanged
exchanged by
the new securities
securities without
without registration
with respect
registrationpursuant
pursuantto
toRule
Rule144,
144, pursuant
pursuant to
to Section
Section 4(1), or, with
respect to
securities held by affiliates, in
4(1-1/2) private placement.
in a Section 4(1-1/2)

The four main
follows:
main requirements
requirements of
of Section
Section 3(a)(9)
3(a)(9) are
are as follows:

•• Same
issuer.
The
issuer
of of
the
old
securities
issuer trying
trying to
Same
issuer.
The
issuer
the
old
securitiesbeing
beingsurrendered
surrenderedisisthe
thesame
same as
as the issuer
effectuate an exchange
exchange of
of the
the new securities.

•• NoNo
additional
consideration
from
thethe
security
holder.
The
security
additional
consideration
from
security
holder.
The
securityholder
holdermust
mustnot
notbe
beasked
asked to part with
anything
the outstanding
outstanding securities.
anything of
of value
value besides the
•• Offer
only
to existing
security
holders.
TheThe
exchange
must
bebeoffered
Offer
only
to existing
security
holders.
exchange
must
offeredexclusively
exclusivelyto
tothe
theissuer’s
issuer’s existing
security holders.

•• NoNo
remuneration
forfor
thethe
solicitation.
TheThe
issuer
must
not
pay
remuneration
solicitation.
issuer
must
not
payany
anycommission
commission or
or remuneration
remuneration for the
solicitation
solicitationof
ofthe
theexchange.
exchange.
In
In addition,
addition,as
as aa general matter and similar
similar to
to other
otherexempt
exempt offerings,
offerings,any
any exchange
exchange offer under Section 3(a)(9)
must be made
made in
in good
good faith
faith and not as
as part
part of aa plan
plan to
to avoid
avoid the
the registration
registration requirements
requirements of
of the
the Securities Act.

Same issuer
issuer
Section 3(a)(9) exempts any securities
securities exchanged
exchangedby
bythe
theissuer
issuerwith
withits
its security
security holders.
holders. This
This means that the new
securities being issued
issued and
andthe
thesecurities
securitiesthat
thatare
arebeing
beingsurrendered
surrenderedmust
mustoriginate
originate from
from aa single
singleissuer.
issuer. Although
Although
this
seemsrelatively
relatively straight
straight forward, there are a number
number of scenarios
scenarios that
that can
can complicate
complicate the
the identity
identity of
this concept seems
issuer analysis. In
has granted
granted no-action
no-action relief
relief in
Infact,
fact,over
overthe
theyears,
years, the
the SEC
SEC Staff has
in response
response to facts and
circumstances
that do
do not
not fit
fit neatly within
within the
circumstances that
the “single
“single issuer”
issuer” requirement.
requirement.For
Forexample,
example,ininEcho
EchoBay
BayResources
Resources
Inc.,
Staff granted
granted no-action
no-action relief
Inc., the
the SEC
SEC Staff
relief under
under Section
Section 3(a)(9)
3(a)(9)for
foran
anexchange
exchange of
of guaranteed debt securities of
a finance subsidiary for the securities of the parent-issuer guarantor.
guarantor.88 The
The incoming
incoming letter
letterin
inEcho
EchoBay
BayResources
Resources
emphasized
the economic
economicreality
reality of
of the
the transaction,
transaction, including
including the relationship
emphasized the
relationshipbetween
between the
the parent
parent issuer
issuer and the
subsidiary, noting
noting that
thatthe
thesubsidiary
subsidiarywas
was established
established by
by the
the parent-issuer
parent-issuer to
to issue
issue securities and finance the
activities
liabilities that
activities of
of the parent-issuer
parent-issuer and the subsidiary had minimal
minimalassets
assets and liabilities
thatwere
were tied
tied to
tothe
the issuance
issuance of
securities.9
Staff takes
takesthe
theview
viewthat
that there
there is
is no
no identity
identity of issuer
securities.9 However, it should
should be noted that
that the
the SEC
SEC Staff
between aa subsidiary
subsidiary and its parent where the subsidiary
subsidiary had
had outstanding
outstandingaa class
class of debentures guaranteed by its

6
6 The
Theexemption
exemption does
doesnot
not apply
apply with
with respect to a security exchanged under
under Chapter 11
of the
the U.S.
U.S.Bankruptcy
Bankruptcy Code.
Code. Other
Other exemptions,
11 of
exemptions, such
such as
as
Section 1145
1145of
ofthe
theU.S.
U.S.Bankruptcy
Bankruptcy Code,
Code,may
mayapply
applywith
with respect
respect to
to securities
securities exchanged
exchangedpursuant
pursuant to
to aa plan
plan of
of reorganization.
reorganization.
7
7See,
See,e.g.,
e.g.,SEC
SEC
DivisionofofCorporation
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
DisclosureInterpretations:
Interpretations: Securities Act Sections
Sections (#Question
(#Question 125.08) (Nov.
Division
26, 2008),
2008), available
available at
at http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
8 See
8
SeeSEC
SEC
No-Action
Letter,
Echo
Bay Resources
Inc.18,
(May
No-Action
Letter,
Echo
Bay Resources
Inc. (May
1998).
9
18,
1998).
9 The
The
incoming letter
letter stated:
stated: “In
“In economic reality,
reality, itit is
incoming
is the
the [parent
[parentissuer’s]
issuer’s]financial
financialposition
positionand
andbusiness
businessprospects
prospects and
and the
the value
value of the
[parent
issued …
…that
thatwill
will be
beof
ofinterest
interest to
to investors
investorsin
in making
making their
their investment
[parent issuer’s]
issuer’s] securities to be issued
investment decisions.”
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parent and the subsidiary proposed to offer a new debenture
debenture that
that would not
by its
its parent
parent in
not be guaranteed by
exchange for the
the guaranteed
guaranteed debenture.10
debenture.10

In
Staff provided
provided no-action
no-action relief
relief in connection with
with the “same issuer” requirement
In Suntrust
Suntrust Banks,
Banks, Inc.,
Inc., the
the SEC
SEC Staff
under Section 3(a)(9),
3(a)(9), in a situation
situation where the trust
trust preferred trust
trust and the
trust securities
securities of an existing trust
substantially similar
of their
their
similar trust
trustpreferred
preferredsecurities
securitiesof
ofaa newly
newly formed
formed trust
trustwere
were deemed
deemed to constitute securities of
parent, given that the trusts
trusts had limited
limitedpurposes
purposes and
and the
the obligations
obligations of
of the
the trusts
trusts were
were guaranteed under back-up
arrangements
arrangements between
between the
the parent
parentand
andthe
thetrusts.11
trusts.11
Further,
issuer transferred
transferred its
its common
common stock
stock to
to aatrust
trust in
in order
order to facilitate the
Further, In
InGrupo
GrupoTMM,
TMM,S.A.
S.A.de
de C.V.,
C.V., an issuer
exchange
of old
old securities for
The issue
issuein
in the
the no-action
no-action request was whether
whether the
exchange of
for new
new ones.12
ones.12 The
the issuance
issuance by the
trust,
different issuer, would preclude the issuer from
from relying
relying on the Section 3(a)(9)
trust, which
which was
was ostensibly a different
exemption. The
Staff, without
without agreeing with
with counsel’s
analysis(and
(andnoting
noting “policy
“policy considerations”)
considerations”) provided
The SEC
SEC Staff,
counsel’s analysis
no-action relief from
from Securities
Securities Act registration requirements. The
The incoming
incoming letter
letternoted
noted that
thatthe
the trust
trustwas
was aa
special purpose
purpose entity
entity established
established for
for the sole
sole purpose
purposeof
ofallowing
allowing investors
investors to
to obtain
obtain the economic
economic right
right in
in a
security and the trust
trust did
in any activities unrelated to this
has no
no independent
independent financial
financial
did not
not engage
engage in
this purpose and has
or economic activity. More
Moresignificantly,
significantly,the
theSEC
SECStaff’s
Staff’s approach,
approach, along with
with the
the approach
approach taken in
in Echo Bay
Resources
Inc., Suntrust
Suntrust Banks,
Banks, Inc.
Inc. and
and similar
similar no-action
will often
Resources Inc.,
no-action letters,
letters, indicates
indicates that
that the
the SEC
SEC will
often focus
focus on the
underlying
underlyingeconomic
economic reality
realityofofthe
theexchange
exchange for
forthe
thepurposes
purposesof
ofthe
theidentity
identityofofissuer
issueranalysis.13
analysis.13
Consistent with
have relied
relied on
on Section
Section 3(a)(9)
3(a)(9) to exchange
exchange common
common or
or preferred stock
with these
these precedents, issuers have
for
for trust
trust preferred
preferredsecurities.
securities. For
Forexample,
example,on
onJune
June3,
3,2009,
2009,KeyCorp
KeyCorpannounced
announced an
an offer
offer to
toexchange,
exchange, in reliance
on Section 3(a)(9),
3(a)(9), its common shares for
for any and all
all trust preferred
preferred securities
securities of
of KeyCorp Capital I,
I, KeyCorp
Capital II,
II, KeyCorp
KeyCorp Capital
Capital III
IIIand
andKeyCorp
KeyCorpCapital
CapitalIV,14
IV,14 and on June 30, 2005, Foster Wheeler Ltd. announced
an offer to exchange,
in reliance
reliance on
on Section
Section 3(a)(9),
3(a)(9), its common shares
shares for
for all outstanding
outstanding shares of its 9.00%
exchange, in
trust
trust preferred
preferredsecurities.15
securities.15

Another frequent
merger, acquisition
acquisition or other
frequent concern
concern with
with the
the identity
identityof
ofan
anissuer
issuer arises
arises when, through a merger,
transaction,
unconditionally assumed
transaction, an
an issuer has unconditionally
assumed the obligations
obligations of
of the
the securities of another
another issuer. The
The SEC
SEC
Staff is of the view that
that the
the Section 3(a)(9)
3(a)(9) exemption
exemptionisisavailable
availablefor
forthe
theexchange
exchange of
of the
the securities
securities of
of one
one issuer
for
been fully
fully and
for the
the debt
debt securities of
of another
another issuer
issuer when
when the
the obligations
obligations on
on those
those debt
debt securities
securities have been
unconditionally
unconditionallyassumed
assumedby
bythe
theissuer
issuerofofthe
thenew
newsecurity.16
security.16

10
10See
SeeSEC
SEC
DivisionofofCorporation
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
DisclosureInterpretations:
Interpretations: Securities Act Sections (Question
(Question 125.05) (Nov. 26,
Division
2008),
In In
thisthis
circumstance,
thethe
SEC
circumstance,
SECStaff
Staffviews
viewsthe
theguarantee
guarantee
2008), available
available at
at http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
and the debenture as separate
separatesecurities,
securities,thus
thusthe
theexchange
exchangeofofthe
theold
oldparent
parentguarantee
guaranteefor
forthe
thesubsidiary’s
subsidiary’snew
newdebenture
debenturewould
would not
not involve
involve
and
exchangebetween
between
same
issuer,
though
the exchange
of the security
primary issecurity
exempt
from
and exchange
thethe
same
issuer,
even even
though
the exchange
of the primary
exempt is
from
registration.
11
registration.
11See
See
SEC
No-ActionLetter,
Letter,Suntrust
Suntrust Banks,
Banks, Inc.
Inc. (July
(July 16, 1999).
SEC
No-Action
12
12See
SeeSEC
SEC
No-ActionLetter,
Letter,Grupo
GrupoTMM,
TMM, S.A.
S.A. de
de C.V.
C.V.(June
(June 27,
27, 2002).
2002).
No-Action
13
13There
Thereare
area anumber
numberofofother
otherno-action
no-actionletters
lettersand
andadditional
additional SEC
SECmaterials
materialsthat
thatprovide
provide additional
additional guidance regarding
regarding the Section
Section 3(a)(9)
3(a)(9)
requirements. See
SEC Division
Division of Corporation
Corporation Finance, Compliance
Compliance and
and Disclosure
Disclosure Interpretations:
Interpretations: Securities
Sections, available
available at
See SEC
Securities Act Sections,
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm,
SEC
SECDivision
DivisionofofCorporation
CorporationFinance,
Finance,Compliance
Complianceand
and Disclosure
Disclosure
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm,
Interpretations:
Act Rules,
Rules,available
availableat
athttp://www.sec.gov/divisions/corpfin/guidance/securitiesactrules-interps.htm,
http://www.sec.gov/divisions/corpfin/guidance/securitiesactrules-interps.htm, and
andSEC
SEC
Interpretations: Securities
Securities Act
Division
Disclosure Interpretations:
Interpretations: Trust
Division of
of Corporation
Corporation Finance,
Finance, Compliance and Disclosure
Trust Indenture
IndentureAct
Actof
of1939,
1939, available
available at
http://www.sec.gov/divisions/corpfin/guidance/tiainterp.htm.
14
14See
SeePress
Press
Release,
“KeyCorp
Commences
Separate
Exchange
Offers
$503,530,000ofofIts
ItsSeries
SeriesAAPreferred
PreferredStock
Stockand
andfor
for$797,647,000
$797,647,000
Release,
“KeyCorp
Commences
Separate
Exchange
Offers
forfor
$503,530,000
Trust Preferred Securities
Securitiesof
ofFour
FourAffiliated
Affiliated Trusts”
Trusts” (June
(June 3,
3,2009),
2009), available
available at
at http://finance.yahoo.com/news/KeyCorp-CommencesSeparate-prnews-15424331.html?.v=1.
15
15See
See
Press
Release,
“Foster
Wheeler
Launches
New
Equity-for-Debt
Exchange”
(June
2005),
available
http://phx.corporatePress
Release,
“Foster
Wheeler
Launches
New
Equity-for-Debt
Exchange”
(June
30,30,
2005),
available
atathttp://phx.corporateir.net/phoenix.zhtml?c=80422&p=irol-newsArticle&ID=725266&highlight=.
16
16See
See
SEC
DivisionofofCorporation
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
DisclosureInterpretations:
Interpretations: Securities Act Sections (Question
(Question 125.02) (Nov. 26,
SEC
Division
2008).
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consideration from
fromthe
the security
security holder
holder
No additional
additional consideration
Under
3(a)(9), the consideration
Under Section 3(a)(9),
consideration that
thatsecurity
securityholders
holdersexchange
exchange must consist only of the old securities.
However, there are
are two
two limited
limited exceptions to this requirement.
requirement. First,
First,under
underRule
Rule150
150under
underthe
the Securities
Securities Act, an
issuer can
can make
make payments
paymentsto
toits
its security
security holders
holders “in
“in connection with
with an
of securities
securities for
for outstanding
outstanding
an exchange
exchange of
securities, when such payments are
are part
part of the terms of the offer
offer of
has provided
provided noof the
the exchange.” The
The SEC
SEC Staff has
action
andeven
evenwhen
whenpaid
paid by
byan
anaffiliate
affiliate of the
action relief
reliefwhere
wherethese
these payments
payments included
includedcash
cashor
oraa cash
cash equivalent17
equivalent17 and
issuer.18
Second,under
under Rule
Rule 149
149under
under the
the Securities
Securities Act,
Act, aa security
security holder
holder can make any cash
cash payments
payments that
that may
issuer.18 Second,
be necessary
necessary“to
“toeffect
effectan
anequitable
equitableadjustment,
adjustment, in
in respect
respect of
of dividends
dividends or
or interest paid or
payable
on
the
or
securities involved
such security
security holder and other
involved in
inthe
theexchange,
exchange, as between such
other security
security holders
holdersof
ofthe
thesame
same class
class
accepting the offer of exchange.”
exchange.” For
when, due
dueto
tothe
thetiming
timing
For example,
example, an equitable adjustment
adjustment may
may be
be necessary
necessary when,
of interest
between security
security holders,
holders, one
one security
security holder
holder receives
receives the
the benefit
benefit of
of an
an interest
interest
interest payments
payments and
and sales between
payment due to
to another security holder. In
can require
require the
the unjustly
unjustly enriched security holder
Inthis
thiscase,
case, the issuer can
to reimburse the issuer for
for the extra interest payment. In
Inaddition,
addition,an
anissuer
issuercan
can also
also require the security holders
to waive the right
right to
interest payment
to receive
receive an interest
payment or
or other
otherconsideration
considerationaccruing
accruingfrom
fromaasecurity.19
security.19

Offer only to existing security
security holders
Any exchange
offer conducted
conducted in
in reliance on Section
Section 3(a)(9)
3(a)(9) may be made
made only
only to
to existing
existing security holders.
exchange offer
Although
Although this
this requirement
requirementalso
also appears
appears straight forward,
forward, ititmay
may not
notbe
be satisfied
satisfied ifif an
an issuer
issuer is conducting an
offering
time as the exchange
exchange offer.
offer. In
offering of
of new
new securities
securities for
forcash
cash at
at the
the same
same time
In this
thiscase,
case, the issuer must
must take care to
keep
the two
two offerings
offerings separate
separateand
andavoid
avoidtheir
their“integration,”
“integration,” which
which would
would require the registration of the
keep the
combined offerings or
or the
the application
application of
of another
another exemption
exemptionfrom
from registration.
registration. The determination regarding
integration
integrationisisfact
factspecific,
specific,and
andthe
theissuer
issuermust
mustapply
applythe
theSEC’s
SEC’s five-factor
five-factortest.20
test.20
Further,
cash, or
or intended
intended to be sold for
Further, ififany
anypart
partofofthe
theissue
issuein
inthe
thesame
same transaction
transactionas
as the
the exchange
exchange is sold for cash,
cash,
or provided
provided to creditors
creditors (as opposed
opposed to
to security
security holders),
holders), even
even ifif those
those portions
portions of the transaction
transaction are exempt
cash, or
pursuant
pursuant to
to another
anotherexemption
exemptionor
orare
areregistered,
registered,then
thenSection
Section3(a)(9)
3(a)(9)would
wouldnot
notbe
beavailable.21
available.21
There is no requirement,
requirement, however,
however, that
that aa Section
Section 3(a)(9)
3(a)(9) offering
offeringbe
bemade
made to
to all
allmembers
membersof
ofaa given
given class
class of
security holders (assuming that tender offer rules do not apply to the transaction).
transaction). As
Asaa result,
result, an
an issuer
issuer may
choose
to rely
rely on
on Section
Section3(a)(9)
3(a)(9) to
to exchange
exchangewith
withsecurities
securitieswith
with one
one or
or aalimited
limited group of investors.
choose to

No remuneration
for solicitation
solicitation
remuneration for

Section 3(a)(9)
3(a)(9) expressly
expressly prohibits
prohibits an issuer
issuer from
from paying aa person
personor
or entity
entity aa commission
commission or
or other
other remuneration
remuneration
either directly or indirectly
and/or commission
indirectly for
for soliciting
solicitingthe
the exchange.
exchange. When determining what activity and/or
commission or
other remuneration
third party
remuneration is
is permissible
permissible under
under Section
Section 3(a)(9),
3(a)(9), an
an issuer or a third
party involved
involvedin
inthe
theexchange
exchange
should consider the
the following
following factors:

•• thethe
relationship
between
the
issuer
relationship
between
the
issuerand
andthe
theperson
personor
orentity
entityfurnishing
furnishingthe
theservices;
services;

•• thethe
nature
ofof
the
nature
theservices
servicesperformed;
performed; and
17
17See
See
The
News
CorporationLimited,
Limited,SEC
SECNo-Action
No-ActionLetter
Letter(May
(May15,
15,1992)
1992)and
andInternational
International Controls
Controls Corp., SEC
SECNo-Action
No-Action Letter (Aug. 6,
The
News
Corporation
1990).
18
18See
SeeCarolina
CarolinaWholesale
WholesaleFlorists,
Florists,Inc.,
Inc., SEC
SECNo-Action
No-Action Letter
Letter (Aug.
(Aug.17,
17, 1976).
19
19See
See
SEC
Division
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
DisclosureInterpretations:
Interpretations: Securities Act Sections
Sections (#Question
(#Question 125.04) (Nov. 26,
SEC
Division
ofofCorporation
2008), available at http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
20
20The
Thefive-factor
five-factortest
testrequires
requiresthat
that an
anissuer
issuerconsider:
consider:(1)
(1)whether
whetherthe
theofferings
offeringsare
arepart
partof
ofaasingle
singleplan
planofoffinancing;
financing; (2)
(2) whether
whether the offerings
offerings
involve
of the
the same
sameclass
classofofsecurities;
securities;(3)
(3)whether
whether the
the offerings
offerings are made
made at
at or
or about
about the
the same
sametime;
time; (4) whether
whether the
involve issuances of
the same
same type of
consideration
consideration is
is received;
received; and
and (5)
(5)whether
whetherthe
theofferings
offeringsare
aremade
madefor
forthe
thesame
samegeneral
generalpurposes.
purposes.See
SeeSEC
SEC Release
Release No. 33-4552 (Nov. 6, 1962).
21 See
21
SeeRelease
ReleaseNo.
No.33-2029
33-2029(Aug.
(Aug. 8,
8, 1939).
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•• thethe
method
of of
compensation
method
compensationfor
forthe
theservices.
services.
Issuer’s
activities
Issuer’s activities
As aa general
general rule,
rule, an
an issuer
issuermay
maysolicit
solicit holders
holders of
of target
target securities
securities without
without jeopardizing
jeopardizing the
the use
use of the Section
3(a)(9) exemption. An
following guidelines:
Anissuer
issuer soliciting
solicitingholders
holdersof
oftarget
target securities
securities should adhere to the following

•• thethe
personnel
chosen
totocontact
personnel
chosen
contactthe
thesecurity
securityholders,
holders,which
whichmay
mayinclude
includethe
theissuer’s
issuer’s directors,
directors, officers,
and key employees
employees(the
(the“corporate
“corporatesolicitors”),
solicitors”), should
should have
havesignificant
significant responsibilities
responsibilities with
with the
the issuer
other than
should not
not be
be hired
hired for
for the purpose
purpose of
of soliciting
soliciting the
than the solicitation
solicitationof
ofthe
the exchange
exchange and should
exchange;

•• nono
special
bonus,
commission,
special
bonus,
commission,fee,
fee,ororany
anyother
othertype
typeof
ofremuneration
remunerationshould
shouldbe
be paid
paid to
to the
the corporate
solicitors for
than their
their regular
for their
their solicitation
solicitationactivities,
activities,which
whichmeans
means they
they should
should be paid no more than
salary; and

•• thethe
corporate
solicitors
should
corporate
solicitors
shouldattend
attendtototheir
theirregular
regularduties,
duties,with
withtheir
theirsolicitation
solicitationefforts
effortsonly
only being
being
additional
additionalassignments.22
assignments.22

Third party
party activities
An issuer also may
may engage
engagethird
third parties,
parties, such
suchas
asfinancial
financial advisers,
advisers,investment
investment banks,
banks,and
andinvestor
investor relations
relations firms,
firms,
to assist
in the exchange
exchangeoffer,
offer,subject
subjecttotocertain
certainlimitations.
limitations. Whether
third party
party for
assist in
Whether an
an issuer
issuer should engage
engage aathird
assisting with
with an exchange
offer and
and the
the services
servicesthat
thatthe
thethird
third party will
will provide
exchange offer
providedepends
depends on
on the
the issuer’s
particular
significant a
particular situation
situationand
andthe
the type
type of
of transaction
transaction contemplated.
contemplated. Generally,
Generally, the
the more
more complex
complex and significant
restructuring
restructuring(for
(forexample,
example, aa restructuring
restructuringfor
foraadistressed
distressed company),
company), the more helpful
helpful ititmay
may be
be for
for an
an issuer to
engage
a
financial
intermediary,
such
as
an
investment
bank.
The
type
of
transaction
will
dictate
an
investment
engage a financial intermediary, such as an investment bank. The type of transaction will
bank’s role
role (including
(including any limitations
limitations on
on its
its activities),
activities),which
whichranges
ranges from
from merely
merely an advisory role to
responsibilities
agent or
or principal.
principal. However,
responsibilities as
as an agent
However, an
an issuer
issuer merely interested in
in taking
taking advantage
advantage of declining
secondary market
market prices for debt securities also may benefit
benefit from
from engaging an investment bank to
to locate, contact,
and negotiate with
with security holders to retire
their securities on favorable terms. In
retire (or
(or exchange)
exchange) their
Ineither
eithercase,
case, an
investment bank, which
which typically
typically has
has aa“liability
“liability management,”
management,” “restructuring,”
“restructuring,” or “workout”
“workout” team
team specializing in
debt restructurings, will
will help
restructuring plan, structure the transaction,
transaction, solicit
solicit participation,
participation, and
help create aa restructuring
manage
the marketing
marketing efforts to achieve
achieve aasuccessful
successfulrestructuring.
restructuring. Some
Someimportant
important factors to consider in
manage the
determining
third party include the number of security holders and their
their organization and
determining whether
whether to
to engage
engage aathird
sophistication
has information
information about, or any contact with,
with, its security holders.
sophistication and whether the issuer has

Impermissible
Impermissible activities.
activities.Services
Servicesmay
maybe
be provided
providedby
by persons
persons or entities
entities other
other than
than the
the issuer
issuer in
in a
Section 3(a)(9)
3(a)(9) exchange,
exchange,subject
subjecttotothe
thefollowing
followinglimitations:
limitations:

•• cannot
make
any
recommendation
regarding
the
cannot
make
any
recommendation
regarding
theexchange
exchangetotoany
anysecurity
securityholder,
holder,or
orto
toany
any adviser
adviser or
23
other
other representative
representativeof
ofany
anysuch
such security
securityholder;
holder;23

•• when
communicating
with
security
when
communicating
with
securityholders,
holders,can
canprovide
provideonly
onlythat
that information
informationwhich
whichis
is included
included in
in the
various communications
communications sent
sent by the issuer to the security holders; and
•• should
limit
its its
activities
to to
performing
functionary
services
should
limit
activities
performing
functionary
servicesororadministrative
administrativeassistance
assistance in
in the
distribution
distributionofofexchange
exchange materials
materials and providing
providinginformation
informationabout
aboutthe
themechanics
mechanicsof
ofthe
theexchange.
exchange.
If
any security
security holder
holder asks
asksfor
foraathird
third party’s
party’s opinion
opinion
If any
any security holder
holder or
or any adviser or other representative to any
on an investment-related attribute
attribute of
the third
third party
of the
the exchange,
exchange, the
party should
should direct
direct the
the holder
holder of
of the
the target
target securities
to contact the appropriate officer or
of the
the issuer.
issuer. The third
third party
from
or employee of
party may
may respond to questions from
22
22See
See
SEC
No-Action
Letter,
Corporation
(May
8,
SEC
No-Action
Letter,
URSURS
Corporation
(May 8,
1975).
23
1975).
23
SeeSEC
SEC
No-ActionLetter,
Letter,Dean
DeanWitter
Witter&& Co.,
Co.,Inc.
Inc. (Nov.
(Nov. 21,
21,1974).
1974). See
Seealso
alsoSEC
SECNo-Action
No-ActionLetter,
Letter, Stokley-Van
Stokley-Van Camp, Inc. (Mar.
See
No-Action
(Mar. 31,
31, 1983).
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security
materials by
security holders
holders regarding
regardingsubstantive
substantiveelements
elementsof
ofthe
theexchange
exchange that
that are
are addressed
addressed in the exchange materials
directing
pertinent portion
however, the
thethird
third party must not
directing the security holder to the pertinent
portionof
ofthe
theexchange
exchange materials; however,
convey management’s
management’s views
views or
or recommendations
recommendations on the exchange,
evenifif those
those views
viewsor
or recommendations
recommendations or
exchange, even
both
materials.
both are contained in
in the
the exchange
exchange materials.

Permissible activities.
activities. Permissible
Permissibleactivities
activitiescan
canbe
begrouped
groupedinto
intotwo
twobroad
broadcategories:
categories: (1)
(1) advice
advice to the
issuer with
with respect
exchange; and
and (2)
(2) services
servicesthat
that are
areadministrative,
administrative,
respect to the terms
terms and mechanics of the exchange;
ministerial,
not deemed
deemedadministrative,
administrative,
ministerial,or
ormechanical
mechanical in
innature
natureininfurtherance
furtheranceofofthe
theexchange.24
exchange.24 Any services
services not
ministerial,
or
mechanical
must
be
ancillary
to
the
effective
of formulating
formulating a
ministerial, or mechanical must be ancillary to the effective mechanical
mechanical operation
operation of
of the process
process of
restructuring
restructuringproposal.25
proposal.25

For example, in
in Seaman
Seaman Furniture
Furniture Co.,
grantedno-action
no-action letter
letter relief
relief in connection with
Co., Inc., the SEC
SEC granted
with aa proposed
exchange
offer for
for which
which the issuer hired
hired investment bankers from
from Merrill
exchange offer
MerrillLynch
Lynchtotoact
actas
asits
itsfinancial
financialadvisers.26
advisers.26
The issuer characterized the
the services
servicesand
andactivities
activities provided
provided by its
its financial
financial advisers
follows:
advisers as follows:
Since
their engagement
engagementby
bythe
theCompany
CompanyininJuly
July1989,
1989,the
theinvestment
investmentbankers
bankersfrom
fromMerrill
Merrill Lynch Capital
Since their
Markets
as the
the Company’s
Company’sfinancial
financial advisors
advisors have
haveperformed
performed the
the following
following services for the
Markets who
who have
have acted as
Company: (1)
(1) performed
performed financial analyses;
(2) assisted
assistedthe
theCompany
Companyininformulating
formulating aa restructuring
restructuring
analyses; (2)
proposal;
with respect
proposal; (3)
(3) advised
advised the Company with
respect to
to the
the terms
terms of
of the
the new
new securities
securities to
to be
be issued in
connection with the restructuring
Company; (4)
(4) participated
participated in
restructuring and
and the new capital structure of the Company;
meetings between representatives of the Company, on the one
one hand,
hand, and
and the
the banks,
banks, on
on the
the other
other hand;
(5) participated
participatedin
inmeetings
meetingsbetween
between representatives
representatives of
of the
the Company,
Company, on
on the
the one
one hand, and the legal and
financial
telephone with
with
financial advisors
advisors to
to the Committee,
Committee, on the other
other hand;
hand; and
and (6)
(6) conversed
conversed by telephone
representatives
of the
the banks
banksand
andthe
thelegal
legaland
andfinancial
financialadvisors
advisorstotothe
theCommittee.
Committee.Merrill
Merrill Lynch Capital
representatives of
Markets
manager of
of the
the Exchange
ExchangeOffer;
Offer; (2)
(2) deliver
deliver aa fairness
fairness opinion
opinion
Markets will
willnot:
not:(1)
(1)be
benamed
named as
as a dealer manager
with
ExchangeOffer;
Offer;or
or (3)
(3) communicate
communicate directly
directly with
with any holder of Existing Sub Debt
Debt with
with
with respect
respect to the Exchange
respect
to substantive
substantive matters
matters relating
relating to the restructuring
restructuring or
respect to
or the
the Exchange
Exchange Offer. The
The Company
understands that during
financial advisors
during the
the aforementioned
aforementioned telephone
telephone conversations
conversations and meetings its financial
have: (1)
(1) outlined
outlined the current
current status
the other
other creditors of the
status of negotiations
negotiations between
between the Company and the
Company; (2) discussed the
the Company’s
Company’sfinancial
financial statements and
and projections;
projections; (3)
(3) presented the
Company’s
current proposals with respect to the terms of the Exchange
ExchangeOffer
Offer and
andthe
therestructuring
restructuring to the
Company’s current
banks and the legal and
and financial
financial advisors to the
the Committee;
Committee; and
and (4)
(4)received
received and
and discussed
discussed the
counterproposals of the banks and the legal and financial
financial advisors to the Committee
Committee and
and relayed
relayed such
counterproposals to the Company. We
We understand
understand that
that the
the Company’s
Company’s financial
financial advisors
advisors have not
(1) expressed
expressedto
tothe
thebanks
banksor
orthe
thelegal
legalor
orfinancial
financial advisors to
to the Committee their
their views
views as to (a) the
fairness of the proposed restructuring
restructuring or
orthe
theExchange
Exchange Offer
Offer or
or (b)
(b)the
thevalue
value of
of the
the securities
securities to
to be
be issued
in
in connection
connection with
withthe
theExchange
Exchange Offer
Offer or
or (2)
(2) made
made any recommendation
recommendation to
to the
the banks
banks or
or the
the legal and
financial
financial advisors
advisors to
to the
the Committee
Committee with
withrespect
respectto
tothe
therestructuring
restructuringororthe
theExchange
ExchangeOffer.27
Offer.27
The argument made by the issuer that
that such services
servicesand
andactivities
activities were
werepermitted
permitted under Section 3(a)(9) was that
there was no direct
direct contact between the issuer’s
issuer’s financial
financial advisers and
and any
any debt
debt holder
holder with
with respect to substantive
28 In
matters relating
offer.28
In addition,
addition, the issuer stated that
that the activities of the issuer’s
issuer’s financial
financial
relating to
to the
the exchange
exchange offer.
advisers constituted
constituted activities
anan
exchange
activities “effecting”
“effecting”rather
ratherthan
than“promoting”
“promoting”
exchangebecause
because(1)
(1)the
the exchange
exchange offer had
not been made,
made, (2)
(2) the issuer’s
issuer’s financial
financial advisers
advisers had
had not
not and
and would
would not make any
any recommendation
recommendation to the debt
24
24See
SeeSEC
SEC
DivisionofofCorporation
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
DisclosureInterpretations:
Interpretations: Securities Act Sections
Sections (#Question
(#Question 125.03) (Nov. 26,
Division
2008), available at http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm,
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm, and
25
25See
SeeSEC
SEC
No-ActionLetter,
Letter,Seaman
Seaman
FurnitureCo.,
Co.,Inc.
Inc.(Oct.
(Oct.10,
10,1989).
1989).An
Anissuer
issueralso
alsoneeds
needs
particularlymindful
mindful of
of those
thosethird
third parties,
No-Action
Furniture
totobebe
particularly
such
asinvestor
investorrelations
relationsfirms,
firms, that
that communicate
communicatewith
with security
security holders.
holders. Hiring
Hiring aa firm
such as
firmto
tocommunicate
communicate with
withsecurity
securityholders
holders could
could be
be
construed as
as payment
payment for
for solicitation.
solicitation. The
however, allows
allows investor
investor relations
relations firms to participate
limited capacity.
The SEC,
SEC, however,
participate in
inexchange
exchange offers in a limited
capacity.
26 See
26
See
id.
27 See
27
Seeid.
id.
id.
28 See
28
Seeid.

id.
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holders or their
offer, and
and (3)
(3) it
it is customary for an issuer involved
their advisers
advisers with
withrespect
respect to
to the
the proposed exchange
exchange offer,
in
financial transaction
as an
an intermediary
intermediary among the parties to
in a complex financial
transactionto
toengage
engage an investment banker to act as
a negotiation,
negotiation, especially
especially when
when the
the other
other parties
partiesare
are professional
professionallegal
legaland
andfinancial
financialadvisers.29
advisers.29
A financial
financial advisor
with respect to virtually
virtually all
advisor may
may advise
advise the issuer with
allaspects
aspects of
of developing
developing and
and executing the
exchange.
hastaken
taken aano-action
no-action position
position with
exchange. The SEC
SEC has
withrespect
respect to
toeach
each of
of the
the following
followingadvisory
advisoryservices:30
services:30

•• performance
ofoffinancial
performance
financialanalysis
analysisfor
forthe
the issuer;
issuer;
•• formulation
or assistance
inin
the
ofofa arestructuring
formulation
or assistance
theformulation
formulation
restructuringproposal
proposalfor
forthe
theissuer’s
issuer’s approval;

•• advice
onon
the
advice
theissuer’s
issuer’scapital
capitalstructure
structure following
following the restructuring;
•• advice
onon
the
advice
thetiming
timingand
andorganization
organizationofofthe
therestructuring
restructuring proposal;
proposal;
•• advice
onon
thethe
proposed
advice
proposedterms
termsand
andmechanical
mechanicalprocedures
proceduresfor
forthe
theexchange;
exchange;

•• advice
onon
the
proposed
advice
the
proposedterms
termsofofthe
thenew
new securities;
securities;
•• assistance
in in
the
preparation
of of
the
various
exchange
assistance
the
preparation
the
various
exchangematerials
materialstotobe
besent
sentby
bythe
the issuer
issuer to
to the security
holders;
•• advice
to to
employees
advice
employeesofofthe
theissuer
issueron
onthe
theprocedures
proceduresto
tobe
beused
used in
in conversations
conversations with security holders
concerning
concerning the
the exchange;

•• engaging
in in
pre-launch
discussions
engaging
pre-launch
discussionsorornegotiations
negotiationswith
withlegal
legaland
andfinancial
financialrepresentatives
representatives of debt holder
committees; and
•• providing
a fairness
opinion
regarding
thethe
exchange.31
providing
a fairness
opinion
regarding
exchange.31
A third
third party
in administrative,
administrative, ministerial,
to convey
conveythe
theinformation
information
partycan
can engage
engage in
ministerial,or
ormechanical
mechanicalservices
services designed to
in
materials to
to security
security holders.
holders. These
be divided
divided into
into two groups: (1) those
those in
in which
in the exchange
exchange materials
These activities can be
the third
third party
asaafunctionary
functionaryin
indisseminating
disseminatinginformation;
information; and (2)
(2) those
those in
in which
which the
the third
third
party merely
merely services
services as
party communicates directly
directly with
with security
representatives. However, the latter
latter
security holders or their
their advisers
advisers or other representatives.
group of
conducted with
with great
of services should be conducted
great care.
The SEC
SECStaff
Staffhas
hasacknowledged
acknowledgedininno-action
no-actionletters
lettersthat
thatthird
third parties may provide each
each of
of the
the following
following
functionary
functionary services
services in disseminating information
informationtotosecurity
securityholders:32
holders:32

•• obtain
a list
of the
issuer’s
security
holders
from
the
issuer,
the
obtain
a list
of the
issuer’s
security
holders
from
the
issuer,and
andconfirm
confirm
theaccuracy
accuracyofofthe
theaddresses
addresses of
the security holders;

•• mail
or or
otherwise
assist
mail
otherwise
assistininthe
thedistribution
distributionofofexchange
exchange materials;
materials;

•• maintain
records
maintain
recordsononthe
theexchange;
exchange;
•• bebe
named
asasa afinancial
named
financialintermediary
intermediaryininthe
theexchange
exchange materials;

29
29See
Seeid.
id.
30 See,
30
See,e.g.,
e.g.,SEC
SEC
No-ActionLetter,
Letter,Seaman
SeamanFurniture
FurnitureCo.,
Co.,Inc.
Inc.(Oct.
(Oct.10,
10,1989);
1989);SEC
SECNo-Action
No-ActionLetter,
Letter,Mortgage
MortgageInvestors
Investors of
of Washington
Washington (Sept.
No-Action

8, 1980); SEC
No-Action Letter,
Letter, Hamilton
SEC No-Action
HamiltonBrothers
BrothersPetroleum
PetroleumCorp.
Corp.(Aug.
(Aug.14,
14,1978);
1978);SEC
SEC No-Action
No-Action Letter,
Letter,Valhi,
Valhi,Inc.
Inc.(Sept.
(Sept.15,
15, 1976);
1976); and
SEC
No-Action Letter, Dean Witter
Witter &&Co.,
SEC No-Action
Co., Inc.
Inc. (Jan.
(Jan. 22,
22, 1975).
1975).
31
31An
Anissuer
issuerisispermitted
permittedto
tohire
hirean
aninvestment
investment bank
bank to
to render
render aa fairness
fairness opinion
opinion on the terms of the exchange;
however, ifif the
the investment
investment bank
exchange; however,
also is
is acting
acting as
asaadealer-manager
dealer-managerand
andconducting
conductingsolicitation
solicitation activities,
activities, the SEC
SEChas
hasheld
heldthat
thatobtaining
obtaining aafairness
fairnessopinion
opinion would
would violate
Section 3(a)(9).
3(a)(9). See
SECDivision
Division of
of Corporation
Corporation Finance,
Finance, Compliance
Complianceand
and Disclosure
DisclosureInterpretations:
Interpretations: Securities
See SEC
Securities Act
Act Sections
Sections (#Question
125.07)
(Nov.26,
26,2008),
2008),available
availableatathttp://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
125.07) (Nov.
32
32See,
See,e.g.,
e.g.,
SEC
No-Action
Letter,Mortgage
MortgageInvestors
InvestorsofofWashington
Washington(Sept.
(Sept.8,8,1980);
1980);SEC
SECNo-Action
No-ActionLetter,
Letter,Barnett
BarnettWinston
Winston Investment
Investment
SEC
No-Action
Letter,
Trust
1977);and
andSEC
SECNo-Action
No-ActionLetter,
Letter,Dominion
Dominion Mortgage & Realty Trust
Trust (Apr.
Trust (Oct.
(Oct. 11,
11, 1977);
(Apr. 3,
3, 1975).
1975).
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•• contact
nominees
holding
target
securities
and
ascertain
contact
nominees
holding
target
securities
and
ascertainthe
thenumber
numberofofthe
theexchange
exchangematerials
materialsneeded
needed by
each
brokeragehouse
housefor
fortransmittal
transmittal to beneficial holders;
each brokerage

•• deliver
sufficient
quantities
of the
exchange
materials
deliver
sufficient
quantities
of the
exchange
materialstotobrokerage
brokeragehouses,
houses,trust
trustofficers,
officers,other
otherbanks,
banks, and
other nominees for
for distribution
distribution to
tobeneficial
beneficialholders
holders of
of the
the target
target securities;
securities; and
duplicate
copies
of of
exchange
•• mail
mail
duplicate
copies
exchangematerials
materialstotosecurity
securityholders
holderswho
whoappear
appearto
tohave
have lost
lost or
or mislaid
mislaid those
those
originally
originally sent
sent to them.
The issuer
issuer may
may rely
rely on
on aathird
third party, such
such as
asan
aninvestor
investorrelations
relationsfirm
firm or other sales
salesforce
forceor
oran
aninformation
information
33 A
agent, to
to inform
inform security
offer.33
Athird
third party
party can contact
contact security
security holders
holders directly
directly for the
security holders
holders of
of the
the exchange
exchange offer.
following
following administrative,
administrative,mechanical,
mechanical, or
or ministerial
ministerialpurposes,
purposes, subject
subject in
in all
all instances
instances to the requirement that no
solicitation
solicitationtake
takeplace
placeas
as aa result
resultof
ofany
anysuch
suchcontacts:34
contacts:34

•• to determine
whether
thethe
security
holders
to determine
whether
security
holdersreceived
receivedthe
theexchange
exchange materials;

•• to determine
whether
thethe
security
holders
to determine
whether
security
holdersunderstand
understandthe
theprocedures
proceduresfor
forparticipating
participatingininthe
theexchange
exchange
(for
expiration dates and to
to whom
whom to
to forward
forward documents);
(for example, expiration
•• to answer
questions
oror
resolve
to answer
questions
resolveany
anyconfusion
confusionabout
aboutthe
theprocedures
procedures for
for participating
participatingininthe
theexchange;
exchange;
•• to contact
back-office
personnel
ofof
nominees
to contact
back-office
personnel
nomineeswho
whohold
holdsecurities
securitiesfor
forthe
thebenefit
benefitofofothers
othersto
tomake
make sure
that
that they promptly
promptlyforward
forwardexchange
exchange materials
materials to
to the nominees;

•• to urge
back-office
personnel
totocheck
to urge
back-office
personnel
checkwith
withthe
thebeneficial
beneficialholders
holdersofofthe
thetarget
targetsecurities
securities about
about whether
such holders have
have received
receivedthe
theexchange
exchangematerials,
materials,understand
understandprocedurally
procedurallyhow
howto
to participate
participate in the
exchange,
and are
are generally
generally aware
aware of
of the
the relevant dates and deadlines;
exchange, and

•• to determine
whether
thethe
security
holders
to determine
whether
security
holdersintend
intendtotoparticipate
participateininthe
theexchange
exchangeand
and to
to communicate
communicate their
responses
to the issuer;
responses to

•• to to
remind
thethe
security
holders
remind
security
holdersofofallallappropriate
appropriatedeadlines;
deadlines; and
•• to respond
to to
thethe
questions
of of
security
holders
that
dodo
not
concern
the
mechanical
to respond
questions
security
holders
that
not
concern
the
mechanicalaspects
aspectsofofthe
theexchange
exchange
by directing
directing the
the security
security holders
holders to
to the
the relevant
relevant portions
portionsof
ofthe
the exchange
exchange materials.

Fees
paidto
tothird
third parties
Fees paid
Section 3(a)(9)
3(a)(9) does not specify the types of fees
fees that
that third
third parties
parties can
can receive
receive in
in an
an exchange. However,
However, the
the SEC
SEC
Staff has indicated
indicated through
through various
various no-action
no-actionletters
lettersthat
thataafinancial
financialadviser
advisermay
mayreceive
receiveaa fixed
fixed fee
fee for
for its
its services,
services,
not
expenses related
related to
to the
the exchange.
exchange. A fixed
fixed fee
not contingent
contingentupon
uponthe
thesuccess
success of
of the
the exchange,
exchange, plus reasonable expenses
arrangement eliminates one factor which might
might otherwise support
support the
the inference that
that the
the financial
financial adviser
adviser had an
incentive to engage
in aasolicitation
solicitation of
of security
security holders.
holders. Therefore, whenever
whenever paid
paid third
third parties are contacting
engage in
security holders within
within permissible
fixed amount
amount not tied to the
permissibleguidelines,
guidelines, ititisisadvisable
advisable that
that their
theirfees
fees be aa fixed
success
ofthe
theexchange.
exchange.Nevertheless,
Nevertheless,determining
determining whether
whether aa paid
paid solicitation
solicitation has
success of
has occurred is a fact-specific
analysis
that will
will turn
turn on the facts
facts present
presentin
inaaparticular
particular transaction.
transaction. Note that
that this determination is not
analysis that
necessarily
basedupon
uponthe
themethod
methodofofpayment
paymentofoffees
feestotothe
thethird
thirdparty.
party. In
In addition,
addition, ififthe
necessarily based
the issuer
issuer relies
relies on an
investor relations
information agent
relations firm,
firm,sales
sales force, information
agent or
or others
others to
to inform
informsecurity
securityholders
holdersof
ofthe
theexchange,
exchange, then
the issuer can only
only pay aa fee
feeon
onaaflat,
flat,per-contact
per-contact basis
basisto
to that
that financial
financial intermediary.35
intermediary.35

33
33Relying
Relyingon
onan
aninvestment
investmentbank
bankininthis
thisinstance
instancemay
maybe
beefficient
efficientas
asthe
thefirm
firmthat
that initially
initially sold
in the best
best position
position to
sold the
the securities may be in
contact its former
former customers.
34 See
34
Seesupra
supra note
note 27.
35
35This
Thissecond
secondrequirement
requirementapplies
appliesto
to any
anyof
ofthe
the issuer’s
issuer’sagents
agentswho
whocontact
contactthe
thesecurity
security holders,
holders, and
and not
not only to dedicated sales
departments.
sales departments.
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Redemption standby agreement
A redemption
redemption standby
investment bank
standbyagreement
agreement between
between an issuer and an investment
bank can
can be combined with
withan
an exchange
exchange
under Section 3(a)(9).
3(a)(9). An
investment bank
standby purchaser
purchaser when
when it
it plans to
of securities under
Anissuer
issuerengages
engages an investment
bank as
as a standby
force the conversion
conversion of
of convertible
convertible debentures
debentures(or
(or other
other similar
similar instruments)
instruments) by
by calling
calling the
the debentures for
redemption
redemption but
but would
would like
liketo
toprotect
protectitself
itselffrom
fromhaving
havingtotomake
makesubstantial
substantialcash
cash outlays in
in the
the event that the
issuer’s stock
stock price
price declines
declines in
in the
the period
period between
between the
the redemption
redemption notice and the redemption
redemption date and the holders
elect for
for redemption.

A standby agreement
agreement between
betweenan
anissuer
issuerand
andan
aninvestment
investmentbank
bankisissimilar
similar to
to an
anunderwriting
underwriting agreement for a
primary
primary distribution
distributionofofsecurities.
securities.The
Theinvestment
investmentbank
bankagrees,
agrees,for
foraafee,
fee,to
topurchase
purchase at
at aa price slightly
slightly above
above the
redemption
it before the redemption
redemption date, and then to convert
redemption price
price all
all of
of the
the debt
debt securities that
that are offered to it
those debt securities into common
common stock. The
Theissuer
issuer can
can rely
rely on
on Section
Section 3(a)(9)
3(a)(9) to
to exempt
exempt the
the exchange
exchange of its
common
common stock for
for the
the debt
debt securities
securities acquired
acquired by
by the
the investment
investmentbank.36
bank.36

Open market
market purchases
An investment
as aaprincipal
principal and then
investment bank
bank also
also can
can itself
itself effect
effect open
open market
market purchases
purchases of an issuer’s securities as
later exchange
thosesecurities
securitieswith
with the
the issuer
issuerfor
for new
newsecurities
securitiesin
in reliance
reliance on
onSection
Section3(a)(9).
3(a)(9). However, all of the
exchange those
conditions
conditions under
under Section
Section 3(a)(9)
3(a)(9) must
mustbe
be satisfied,
satisfied, which
which means
means that
that the
the investment
investment bank
bank cannot
cannot receive
receive any
commission or remuneration
remuneration in
in connection
connection with
withthe
theopen
open market
marketpurchases.
purchases.

Other considerations
Involvement of affiliates
In
affiliates of
to exchange
exchangethe
theissuer’s
issuer’sdebt
debtor
orequity
equitysecurities.
securities. This may
In some
some circumstances, affiliates
of an
an issuer may seek
seek to
occur on the corporate
when aa parent
parent exchanges
exchangessecurities
securitiesof
ofits
its subsidiaries
subsidiaries or
or when subsidiaries
corporate level,
level, such as when
exchange
securitiesof
oftheir
their parent
parent or
or other
other subsidiaries, or if officers, directors
exchange securities
directors or
or significant
significantshareholders
shareholders seek
seek to
exchange
the issuer’s
issuer’ssecurities.
securities. In
In these
these instances,
instances,the
the“affiliates”
“affiliates” would
exchange the
would generally
generally be considered insiders of the
issuer and subject to
to the same
samedisclosure
disclosureobligations
obligations as
asthe
theissuer.
issuer. In
In many circumstances, the
the involvement
involvement of an
affiliate
3(a)(9) exemption
affiliate may
may preclude
preclude reliance
reliance on
on the
the Section 3(a)(9)
exemption for
foran
an exchange
exchange offer.

Qualification
Qualification under
under the Trust Indenture Act
Exchange
offers of
of debt
debt securities
securitiesthat
that are
areexempt
exemptfrom
from registration
registration under Sections
3(a)(9) are not
not exempt from
from
Exchange offers
Sections 3(a)(9)
qualification under
indenture for
qualified under
qualification
underthe
theTrust
TrustIndenture
IndentureAct.37
Act.37 Unless
Unless an indenture
for aa debt security is qualified
under Section
305 of the Trust Indenture
Indenture Act,
registered offerings,
offerings, or
or is
is exempt
exempt from
from qualification
qualification under
Act, which
which covers
covers registered
under Section
Section
304 (which
(which does
does not
not include
include an
an exemption
exemptionfor
forSection
Section3(a)(9)
3(a)(9)exchange
exchange offers),
offers), the
the sale
sale of a debt security
pursuant
would generally
generally violate
violate Section
Section 306
306 of
of the
the Trust
Trust Indenture
Indenture Act
pursuant to
to aa Section 3(a)(9) exchange
exchange would
Act unless
unless an
application
Qualification under the Trust
application for
for qualification
qualificationofofthe
therelated
relatedindenture
indenturehas
has been
been filed
filed with
withthe
the SEC.38
SEC.38 Qualification
Indenture
Staff. The
Indenture Act
Act is
is accomplished
accomplished by filing
filingaa Form
FormT-3
T-3with
withthe
theSEC,
SEC, which
whichis
is subject
subject to
to review
review by
by the
the SEC
SEC Staff.

36
36See
SeeSEC
SEC
No-ActionLetter,
Letter,TransTechnology
TransTechnologyCorp.
Corp.(Feb.
(Feb.23,
23,1983);
1983);SEC
SECNo-Action
No-Action Letter,
Letter, Foster Wheeler Corp. (July
(July 2,
NoNo-Action
2, 1973);
1973); SEC NoAction
Letter,Kewanee
Kewanee
(Feb.
5, 1973);
andNo-Action
SEC No-Action
Corp.
Action Letter,
OilOil
Co.Co.
(Feb.
5, 1973);
and SEC
Letter, Letter,
Squibb Squibb
Corp. (June
23,(June
1971).
37
23,
1971).
37
See
SEC
Division
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
DisclosureInterpretations:
Interpretations:Trust
Trust Indenture
Indenture Act of 1939 (Question 101.05)
101.05) (Mar.
(Mar.
See
SEC
Division
ofof
Corporation
30, 2007), available at http://www.sec.gov/divisions/corpfin/guidance/tiainterp.htm.
http://www.sec.gov/divisions/corpfin/guidance/tiainterp.htm. See
also
See
alsoSEC
SECNo
NoAction
ActionLetter,
Letter,Mississippi
MississippiChemical
Chemical
Corp. (Nov. 25, 1988) and SEC
SECNo
NoAction
Action Letter,
Letter, Mississippi
Mississippi Chemical
Chemical Corp. (June 23, 1989).
38
38Section
Section306
306ofofthe
theTrust
TrustIndenture
Indenture Act does
does not
not apply
apply to
to exchange
exchangeoffers
offersthat
that are
are exempt
exempt under
under Section
Section 3(a)(9)
3(a)(9) where the offering
offering does not
exceed
$5million
million and Section 304(a)(8)
304(a)(8) and
SECDivision
Division of
of Corporation
Corporation
exceed $5
and Rule
Rule 4a-1
4a-1 under the Trust
Trust Indenture
IndentureAct
Actotherwise
otherwiseare
areavailable.
available. See
See SEC
Finance,
Complianceand
andDisclosure
DisclosureInterpretations:
Interpretations:Trust
TrustIndenture
Indenture Act
Act of
of 1939
1939(Interpretation
(Interpretation 207.01)
207.01) (Mar.
(Mar. 30,
30, 2007),
2007), available
available at
Finance, Compliance
http://www.sec.gov/divisions/corpfin/guidance/tiainterp.htm.
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solicitation
until the
be made
made until
until
solicitationof
ofthe
theexchange
exchange offer may not commence until
the Form
Form T-3
T-3 is
is filed,
filed,and
andno
nosales
sales may be
the Form
Form T-3
T-3 is
is declared
declared effective
effective by
by the
the SEC
SEC Staff.
Securities exchange
exchange requirements
requirements
The securities exchanges,
exchanges,including
including the New York
York Stock
Stock Exchange
Exchange(“NYSE”),
(“NYSE”), the
the Nasdaq
Nasdaq Stock
StockMarket
Market (“Nasdaq”)
(“Nasdaq”)
and the NYSE
NYSE Alternext
Alternext US (“NYSE
(“NYSE Amex”),
Amex”), require shareholder
shareholder approval
approval for
for the
the issuance
issuance of equity securities by
listed issuers in
in various
also applies
applies these
theseshareholder
shareholderapproval
approval provisions
provisions to
listed
various situations.39
situations.39 Each
Each exchange also
offerings
of
securities
that
for, common
offerings of securities that are
are convertible
convertibleinto,
into,ororininthe
thecase
caseof
ofthe
theNYSE
NYSE and
and Nasdaq,
Nasdaq, exchangeable
exchangeable for,
stock, such
such as
asconvertible
convertible debt.
debt. For example, the requirement
requirement for
shareholder
approval
for
issuances
for shareholder approval for issuances of common
stock in an amount more than
than 20% of the current
current outstanding
outstandingcommon
commonstock,
stock, at
at aa price
price below
below the greater of book
or market
resulted in
in many Section
Section 3(a)(9)
3(a)(9) exchange
exchangeoffers
offersstructured
structured with
with aa price
price floor
floor for the
market value, has resulted
common stock, a volume
volume weighted average
averageprice
price(“VWAP”)
(“VWAP”) or
or aa maximum
maximum amount
amount of
of common
common stock
stock issued just
below the appropriate threshold.
if the security
threshold. An
Anissuer
issueralso
also must
mustcarefully
carefullyreview
reviewthe
thesecurities
securities exchange
exchange rules if
to be exchanged
exchanged is
is either
either actual
actual equity
equity or convertible
convertible or
orexchangeable
exchangeable debt, or ifif the
the exchange
exchange offer cannot
cannot be
categorized
asaa“public
“publicoffering.”
offering.” In
categorized as
Inaddition,
addition,the
thesecurities
securitiesexchanges
exchanges require
require shareholder
shareholder approval
approval when an
issuance
will result
issuance will
result in
inaa “change
“change of
of control”
control”ofofthe
theissuer.40
issuer.40
Tax considerations41
considerations41

An issuer that exchanges
newdebt
debtfor
for old
old debt
debt in
in an
an exchange
exchangeoffer
offerwill
will recognize
recognizeordinary
ordinary cancellation of
exchanges new
indebtedness (“COD”)
(“COD”) income
income to
to the
theextent
extentthe
theadjusted
adjustedissue
issue price
priceof
ofthe
theold
olddebt
debtexceeds
exceeds the issue price of the
new debt. AA modification
modificationofofexisting
existingdebt,
debt,asaspart
partofofan
anexchange
exchangeoffer,
offer,also
alsowill
willbe
betreated
treatedas
asan
an exchange
exchange of
existing debt for
for new
new debt
debt ifif the
the modification
modification is
is “significant.”
“significant.” Generally,
Generally, modifications
modifications are
are significant
significant if,
if, among
among
other
basis points
points or 5%
5% of
of the
the existing
existing yield, (2) scheduled
other things,
things, (1)
(1) the
the yield
yield changes
changes by the greater of 25 basis
payments are materially
materially deferred, (3)
(3) modified
modifiedcredit
creditenhancements
enhancements change
change payment expectations, or (4) the
nature of the security changes
(for example,
example, from
from debt to equity or from
changes (for
from recourse
recourse to nonrecourse).

Assuming the exchange
exchangeor
ormodification
modification constituted a recapitalization,
recapitalization, the exchange
or modification
modification generally
exchange or
should not result
result in
in gain
gain or
or loss
loss to the debt holder. However,
However, depending
depending on
on the
the terms
terms of
of the new debt relative to
the old debt, certain tax consequences
consequencescould
couldfollow.
follow. For
For example,
example, ifif the
the principal
principal amount
amount of
of the
the new debt
exceeded
that
of
the
old
debt,
the
holder
could
recognize
gain
equal
to
the
fair
market
value
of
exceeded that of the old
could recognize
fair market value ofthe
theexcess.
excess.
Exchanges
and modifications
modifications also can
can create
createOID
OID or,
or, conversely,
conversely,an
anamortizable
amortizable premium,
premium, due to differences in
Exchanges and
the issue price
price of the new debt
debt and
and the
the stated
stated redemption
redemption price at maturity.42
maturity.42
Under
Under the
the American
American Recovery
Recovery and Reinvestment Act of 2009,
2009, issuers
issuers often
often will
willbe
beable
able to
to elect
elect to
to defer
defer any
any COD
income recognized
recognizedduring
during exchanges
exchangesinin2009
2009and
and2010.
2010.In
Inaddition,
addition, the
the limitations
limitations on OID deductions for
certain high-yield
high-yield obligations
obligations(“AHYDOs”)
(“AHYDOs”)issued
issuedininexchanges
exchanges during
during2009
2009have
have been
been suspended.
suspended. Taken
together, the deferral
suspension of
of limitations
limitations applicable
deferral of
of COD income and the suspension
applicable to
toAHYDOs
AHYDOs can
can create
significant
occurring this year.
significant tax
tax benefits
benefits for
fordebt
debt exchanges
exchanges occurring

39
39See,
See,e.g.,
e.g.,
Nasdaq
Marketplace
Rule
5635(a)-(f),and
andrelated
relatedpublicly
publiclyavailable
availableinterpretive
interpretive guidance;
guidance; NYSE
NYSEIssuer
IssuerManual
Manual Sections
Sections312.00
312.00–Nasdaq
Marketplace
Rule
5635(a)-(f),
312.07; and NYSE Amex Company
Company Guide
Guide Sections
Sections 710-713.
710-713.
40
40See
SeeNasdaq
NasdaqRule
Rule5635(b);
5635(b);NYSE
NYSERule
Rule312.03(d);
312.03(d); and
and NYSE
NYSE Amex
Amex Company
Company Guide Section 713(b).
41
41For
Foraamore
moredetailed
detaileddiscussion
discussionofofthe
thetax
taxconsiderations
considerationsininconnection
connectionwith
with exchange
exchangeoffers,
offers,see
seeour
ourclient
clientalert
alertentitled
entitled “Tax Provisions of
the Stimulus Bill”
Bill” (Feb. 17,
17,2009),
2009),available
available at
at http://www.mofo.com/news/updates/files/CMGTaxStimulus.pdf,
http://www.mofo.com/news/updates/files/CMGTaxStimulus.pdf, and
andour
ourlegal
legal update
update
entitled
Act of
of 2009”
2009” (Feb. 2009),
entitled “Temporary
“Temporary Deferral
Deferralof
ofCancellation-of-Indebtedness
Cancellation-of-Indebtedness Income
Income Under
Underthe
the Recovery
Recovery and Reinvestment Act
available at http://www.mofo.com/news/updates/files/15268.html.
42
42In
Ineach
eachcase,
case,particular
particularattention
attentionmust
mustbe
bepaid
paidto
toterms
termsof
ofart
art including
including “issue price,” the meaning of which
which may
may vary
vary depending
depending on
on a
number
number of
of factors. For
Forexample,
example, ififexisting
existingdebt
debtisispublicly
publiclytraded,
traded,the
the“issue
“issueprice”
price”ofofnew
newdebt
debtissued
issued (or
(orconstructively
constructivelyissued,
issued,in
inthe
thecase
case of
a modification)
modification) in
for existing
the current
current market price. Given
inexchange
exchange for
existing debt
debt is deemed
deemed the
Given current
currenteconomic
economicconditions,
conditions,debt
debtexchanges
exchanges or
modifications
are steeply
steeplydiscounted
discountedfrom
from their
their
modifications will
willoften
oftenresult
resultininCOD
CODincome
incomebecause
because the market
market prices of many existing debt securities are
adjusted issue prices.
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Liability
Liabilityconsiderations
considerations
Restructuring
sale of
of securities.
securities. Therefore,
Restructuring transactions,
transactions, including
includingexchange
exchange offers,
offers, involve
involve the
the purchase
purchase and sale
these transactions
transactions are subject
subject to
to the
the general
general antifraud
antifraud provisions
provisions of
ofSection
Section 10(b)
10(b) of
of the
the Exchange
Exchange Act and Rule
10b-5 under the Exchange
Exchange Act.
Act. Section 10(b) provides an
an implied
implied cause
of action
action covering
covering all
all transactions
transactions in
in
cause of
securities and all persons who use
use any
any manipulative
manipulative or
in connection with
or deceptive devices
devices in
with the
the purchase
purchase or
or sale
sale
of any securities. Rule
substantially the same ground
ground as
as Section
Section10(b)
10(b)and
andprohibits,
prohibits, among other
Rule 10b-5
10b-5 covers substantially
things, the making
making of
of any
any untrue
untrue statement
statement of
of aa material
materialfact
factor
orthe
theomission
omissionof
ofaa material
materialfact
factnecessary
necessary to make
the statements made
made not
not misleading.
misleading. Under
UnderRule
Rule10b-5,
10b-5, the
the issuer,
issuer, its
its directors,
directors, officers
officers and
and employees,
employees, and its
agents,
including third
agents, including
thirdparties
partiesretained
retainedby
bythe
theissuer,
issuer,may
maybe
be held
held liable.
liable. Exchange
Exchangeoffers
offersmay
may also
also be
be subject to
Section 14(e)
14(e)of
ofthe
theExchange
ExchangeAct,
Act,which,
which,ininaddition
additionto
tospecific
specificprocedural
proceduralrequirements,
requirements,contains
containsprohibitions
prohibitions
regarding material
material misstatements
misstatements and
and omissions
omissions similar
similarto
tothose
those in
inSection
Section 10(b)
10(b) and
and Rule
Rule 10b-5.

Contacts
Markets and Corporate
Capital Markets
Ze’-ev Eiger
(212) 468-8222
468-8222
zeiger@mofo.com

Nilene
Nilene Evans
(212)
468-8088
(212) 468-8088
nevans@mofo.com

David Lynn
(202) 887-1563
(202)
dlynn@mofo.com

Brandon Parris
(415) 268-6617
bparris@mofo.com

Anna Pinedo
(212) 468-8179
apinedo@mofo.com

Jim
Jim Tanenbaum
(212) 468-8163
jtanenbaum@mofo.com

Tax

Stephen Feldman
(212) 336-8470
sfeldman@mofo.com

Thomas A. Humphreys
Humphreys
(212)
468-8006
(212) 468-8006
thumphreys@mofo.com

Shane Shelley

(858)
(858) 720-5169
sshelley@mofo.com

If
you would
would like
like to
to receive
receive a copy
Management Handbook,
Handbook, please
please email
If you
copy of
of our
our Liability
Liability Management
Christie
Adams at
at cadams@mofo.com.
Christie Adams
About Morrison
Morrison &
& Foerster
Foerster
With
With more
more than
than 1000
1000 lawyers
lawyers in
in 16
16 offices around the world, Morrison
Morrison && Foerster
Foerster offers
offers clients
clients comprehensive,
comprehensive,
servicesin
inbusiness
businessand
andlitigation.
litigation. The firm
firm is
in finance, life
global legal services
is distinguished
distinguished by
by its
its unsurpassed
unsurpassed expertise in
sciences,and
andtechnology,
technology,its
itslegendary
legendarylitigation
litigation skills,
skills, and an
an unrivaled
unrivaled reach across
acrossthe
thePacific
PacificRim,
Rim,particularly
particularly in
sciences,
and China.
China. For more
more information,
information, visit
Japan and
visit www.mofo.com.
www.mofo.com.
©
© 2009
2009 Morrison
Morrison&&Foerster
Foerster LLP.
LLP. All
All rights
rightsreserved.
reserved.

Because
thegenerality
generalityof
ofthis
thisupdate,
update,the
theinformation
information provided
provided herein may not be
be applicable
applicable in
in all situations and should
Because ofofthe
not be acted
acted upon
uponwithout
without specific
specific legal
legal advice
advice based
basedon
onparticular
particular situations.

12
12

Attorney Advertisement

