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Protecting Your
Your Intellectual
Intellectual Property
Property With
With Litigation
Litigation Insurance
Agricultural
Agricultural Law
LawUpdate
Update -- July
July 2008

By John Kenney and Jeff Todd
American
hours were
were required
required to
to farm
farm five
five
American agriculture
agriculture defines
defines progress
progress through invention. In
In the
the 1830s,
1830s, over 250 man hours
acres
of wheat. Today, through inventions,
acres of
inventions, less
less than
than five
five man
man hours
hours are
are required
required to
to produce
produce wheat
wheat from
from the
the same
same
acreage.
acreage.

One of the most
most famous
famousinventions
inventionsin
in American
American agriculture
agriculture is
is Eli
Eli Whitney’s
Whitney’s cotton
cotton gin,
gin,which
whichwas
waspatented
patented in 1794.
While
battles with
with infringers kept Whitney
While this
this invention
invention revolutionized
revolutionizedthe
the process
process of cotton production, legal battles
Whitney and
and his
partner in court during the first
life. Whitney
first 10
10 years
years of the patent’s life.
Whitneyeventually
eventuallysold
soldhis
hispatent
patent to
to the
the state
state of South
Carolina. Ironically,
Ironically,Whitney
Whitneydid
didnot
notbecome
becomerich
richuntil
untilhe
heinvented
inventedaamusket
musketmanufacturing
manufacturingprocess.
process.
Today, inventions continue to revolutionize agriculture.
agriculture. “Intellectual
“Intellectualproperty”
property”creates
createsvalue
value for
foragri-business
agri-business and
and
producers.
Intellectual property
producers. Intellectual
propertyincludes
includespatents,
patents,trademarks,
trademarks,copyrights,
copyrights,trade
tradesecrets
secrets and
and other
other intangible
intangibleassets.
assets.
Intellectual
to build
build a competitive niche which
Intellectual property
property allows
allows businesses
businesses to
which differentiates
differentiates them
them in
in the
the marketplace.
marketplace.
Rights
source. However,
However, as
as Eli
Eli
Rights to
to aa valid
valid patent,
patent, trademark
trademark or
or copyright
copyrightcan
canalso
alsobe
be licensed
licensed to
to create
create aa revenue
revenue source.
Whitney
rights can
canrequire
requirecostly
costly litigation.
litigation.
Whitney learned,
learned, protecting or defending these
these rights

Intellectual property litigation
litigation -–whether
claim of infringement -– can
whetherpursuing
pursuing infringement
infringementor
ordefending
defending against
against aa claim
can be
be
expensive.
Of
course,
many
factors
such
as
the
nature
of
the
product,
amount
of
money
at
issue,
jurisdiction,
etc.,
expensive. Of course, many factors such as the nature of the product, amount of money at issue, jurisdiction, etc., can
can
cause
thesecosts
coststotovary
varysignificantly.
significantly. Surveys have
have found
found median costs
costs range
range range
rangefrom
from approximately
approximately $600,000 to
cause these
to
$5,000,000
for patent
patent litigation;
litigation; $300,000 to $1,000,000
$1,000,000 for
for copyright litigation;
litigation; and
$5,000,000 for
and $250,000
$250,000 to $1,250,000 for
trademark
litigation.
trademark litigation.
The
expenses,including
including experts,
experts, can
candeter
deteror
orpreclude
precludethe
theability
ability to
to engage
engagein
in intellectual
intellectual
The cost
cost of attorneys’
attorneys’ fees
fees and expenses,
property litigation
claim of infringement,
litigationfor
formany
manybusinesses.
businesses. IfIfaa defendant
defendant loses aa claim
infringement, ititcan
canalso
also be
be subject
subject to
to aa
substantial
damage
award.
In
the
case
of
a
finding
of
willful
infringement,
treble
or
punitive
damages
may
be
substantial damage award. In the case of a finding of willful infringement, treble or punitive damages may be awarded.
awarded.
In
attorneys’ fees
fees can
can be
beawarded
awardedby
bythe
thecourt
court to
to the
the winner.
winner.
In some
some cases,
cases, attorneys’
Businesses
with substantial reserves
reservesand/or
and/or cash
cashflow
flow may
may choose
choose to
to assume
assumethe
therisk
riskof
ofincurring
incurring these
these significant
significant
Businesses with
costs.
hand, in
in many instances,
business sense
sensetotoconsider
considerinsuring
insuring some
someof
of this
this risk.
costs. On the other hand,
instances, it makes
makes good business
Commercial
Commercial general
general liability
liabilityinsurance
insurancedoes
does not
not ordinarily
ordinarilycover
coverthese
theseclaims.
claims.(There
(Thereare
are exceptions
exceptions and
and these policies
should
light of
policies designed
designed to
to cover
cover this type of
should be investigated in light
ofthe
the facts
facts in
ineach
each case.)
case.) However, abatement
abatement policies
claim
incurred by
in seeking
to enforce
its
claim are
are available
available which
which reimburse
reimburse litigation
litigationcosts
costsand
andother
otherexpenses
expenses incurred
by the
the insured
insured in
seeking to
enforce its
patents,
trademarks
or
copyrights
against
alleged
infringers.
Defense
policies
are
also
available
which
are
specifically
patents, trademarks or copyrights against alleged infringers. Defense policies are also available which are specifically
designed
to reimburse
reimburse litigation
litigation costs
against charges
chargesof
of intellectual
intellectual property infringement.
designed to
costs defending against
infringement. Coverage
Coverage is also
available
available to
to insure
insure all
all or
or part
part of
ofdamages
damages which
whichmay
maybe
be awarded
awarded against
against the
the insured.
insured.

Infringement
insurance isis generally
generally written
written on an
an annual
annualbasis.
basis.ItItisisnot
notprohibitively
prohibitively expensive in many
Infringement abatement
abatement insurance
situations.
situations. One company that writes this
this coverage,
coverage, Intellectual Property
Property Insurance
Insurance Services
Services Corporation through
through the
the
carrier Gotham Insurance
Insurance Company
Company (New
(New York
York Marine
Marine Group),
Group),reports
reports that
that inin2006,
2006,average
average premiums were just over
$20,000
year. The
The policy
policy is
property coverage.
The acts
acts of
of the
the alleged
alleged wrongdoer
wrongdoer must
begin after
$20,000 per
per year.
is issued
issued as
as property
coverage. The
must begin
after the
the
policy
is
in
effect
but
may
have
begun
during
a
previous
continuous
policy
period.
The
insured
is
required
to provide
policy is in effect but may have begun
continuous policy
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the insurance
insurance company
companywith
with aa favorable
favorablelegal
legalopinion
opinion letter
letter from
from qualified intellectual
intellectual property
property counsel
counsel regarding
regarding the
issues
of
enforceability,
validity
and
infringement.
If
the
policy
terms
are
met,
the
insurance
company
will
issues of enforceability, validity and infringement. If the policy terms are met, the insurance company will authorize
suit by counsel of the litigant’s
litigant’s choice,
insurance company's
company'sapproval.
approval. The litigation
litigation expenses
will then
choice, subject
subject to the insurance
expenses will
then
be reimbursed
reimbursed according
according to
to the
the terms
terms of
of the
the policy.
policy.
The policy
policy limits
usually aa significant
significant retention or
limitsper
perclaim
claimcan
can range
range from
from $250,000
$250,000 to
to $5,000,000. There is usually
deductible provision and
and typically
typically a provision for payment
of 80 percent
percentof
of the
thecosts
costsofoflitigation
litigationby
bythe
theinsurer.
insurer. A
payment of
provision
insurance company
companyin
in the
theevent
eventof
ofaafinal
final judgment
judgment in
in favor
provision for
for recovery
recovery of
ofsome
some or
or all
allof
ofthese
these costs by the insurance
of the insured is usually included.
Similarly,
Similarly,coverage
coverage is
is available
available for
for litigation
litigationexpense
expense reimbursement
reimbursement where
where
the insured
insured is
is sued
suedfor
for intellectual
intellectual property
property infringement.
infringement. Again,
legal opinion
opinion of nonAgain, the
the insured must obtain aa legal
infringement.
authorization for
infringement. The
Theinsurance
insurance company
company issues
issues an
an authorization
for payment
payment of
ofdefense
defense costs
costs under
under the
the terms
terms of the
the
policy
rata in
in any award
award of
of attorneys’
policy after
after the
the claim
claimisisreceived
received and
and all
allconditions
conditionsare
are met.
met. The
The company
company shares
shares pro rata
fees
and costs
costsup
uptotothe
theamount
amountthe
thecompany
companyhas
hasspent
spentininrespect
respect
covered
litigation.Willful
Willful acts
acts of
of infringement,
infringement,
fees and
totothethe
covered
litigation.
lawsuits
of or
lawsuits which
which the
the insured
insured was
was aware
aware of
or knew
knew were
were imminent
imminentat
at the
the time
timeof
ofthe
thepurchase
purchase of
of the
the policy,
policy,asbestos
asbestos
liability
are also
alsotypically
typically not
liabilityand
andnuclear
nuclearliability
liabilityare
arenot
notcovered.
covered.Damages
Damagesthat
thatcould
couldbe
beawarded
awarded against
against the insured are
covered,
although
coverage
for
certain
kinds
of
damages
can
be
obtained
as
an
option.
The
costs
for
these
kinds of
of
covered, although coverage for certain kinds of damages can be obtained as an option. The costs for these kinds
policies are similar
similar to
those
for
abatement
policies.
to those for abatement
Depending
and the
the associated
associatedrisk
riskof
of having
having to
to pursue
pursueor
or defend
defendintellectual
intellectual property
property lawsuits,
Depending on
on your
your type
type of
of business
business and
intellectual
intellectual property
property litigation
litigationinsurance
insuranceshould
should be
be carefully
carefullyconsidered.
considered. ItIt may
may provide
provideaa cost
cost effective
effective means
means of
allowing
preserve your
your competitive
competitive niche.
allowingyou
youtototake
takethe
thenecessary
necessary steps
steps to preserve
niche. Coverage
Coverage can
can be
be obtained through
insurance
brokers, including
including PremierSource
PremierSource(http://www.premier-source.com).
(http://www.premier-source.com).
insurance brokers,

One must
must wonder
wonder whether
whether Eli
Eli Whitney’s
Whitney’s financial
financialsuccess
success from his cotton gin
gin would
would have
have been
been different ifif he
he had
had
access
to patent
patent litigation
litigation insurance
access to
insurance 200
200 years
years ago.
ago.
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