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By Rick Vacura and Tina Reynolds

As the end of the government fiscal year looms, a frenzy of contract awards generally follows, accompanied by an
uptick in the number of bid protests filed at the Government Accountability Office (GAQO) and the Court of Federal
Claims. Below, just in time for protest season, are some best practice reminders that relate to debriefings:

1. Debriefings are an opportunity for your company to learn more about the circumstances of an award, to gather
data that will help you to improve future offers and determine if a basis for protest exists. The purpose of the
debriefing is to obtain as much information about the procurement as possible. Per Federal Acquisition
Regulation (FAR) 15.506, a post-award debriefing must include:

e the agency’s evaluation of significant strengths and weaknesses in your proposal

e the overall evaluated cost or price, and the technical rating, of your offer and the awardee’s offer
¢ information about how your past performance was evaluated

e the overall ranking of all offerors, if done

e asummary of the rationale for the award

e reasonable responses to questions about whether the evaluation scheme and applicable regulations were
followed

Some agencies will provide additional information, although agencies cannot disclose confidential, trade secret or
source selection information, or any information that would not be releasable under the Freedom of Information
Act.

2. Always ask for a debriefing, even if you are the awardee. For unsuccessful offerors, it never hurts to find out
why your efforts to secure a contract have been unsuccessful. If you are the awardee, details about the strengths
and weaknesses of your proposal and why you won are always useful.

3. Be sure to make a request for a debriefing within three days of the notice of an award. Debriefings are not
required in FAR Part 8 or Part 12 procurements. Sometimes agencies will provide them anyway, although all the
agency is required to furnish is a brief explanation of the award decision. In a Part 15 procurement, the agency is
required to give a full debriefing when one is timely requested.

4. Debriefings should generally take place within five days of a request. Always take the first debriefing date
offered by the government, even if it is inconvenient or if it means you must conduct the debriefing telephonically
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rather than in person. Competition in Contracting Act statutory stays are triggered from the first debriefing date
offered, not the actual debriefing date. Once you have asked for a debriefing, the GAO may dismiss as
premature any protest filed before the debriefing. Depending on your actual debriefing date, you could be put in
the position of being too early to file a protest but too late to obtain a stay if you do not accept the first offered
date.

5. Bring the following with you to the debriefing:

o alist of debriefing items to which you are entitled under the FAR

e alist of other questions specific to the procurement

e acopy of the solicitation, particularly the evaluation factors for award as described in Section M
e atleast two people — one to listen and one to take notes

e agood attitude — it is not the time to be confrontational or accusatory

It is generally not a good idea to bring your lawyer, even if you think it very likely that you will file a protest, as the
presence of your attorney tends to limit conversation.

6. Ask for the following at the debriefing:
e the names and job titles of everyone in attendance

a copy of the source selection memorandum (You will likely will be provided with a redacted version, or only
that portion that relates to your evaluation)

7. After the debriefing:

e discuss with your attorney possible grounds for protest (but be sure to get your attorney involved before the
protest, as soon as you receive a notice of the award)

e you may send post-debriefing requests for clarification or follow up questions to the agency but these will not
extend your deadline for filing a protest

e conduct a “lessons learned” session with the proposal team and other relevant personnel

Contact:

Rick Vacura Tina Reynolds

(703) 760-7764 (703) 760-7701
rvacura@mofo.com treynolds@mofo.com
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About Morrison & Foerster:

We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest
financial institutions, investment banks, Fortune 100, technology and life science companies. We've been
included on The American Lawyer’s A-List for 10 straight years, and Fortune named us one of the “100 Best
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our
clients, while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com.

Because of the generality of this update, the information provided herein may not be applicable in all situations
and should not be acted upon without specific legal advice based on particular situations. Prior results do not
guarantee a similar outcome.
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