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SEC/CORPORATE

House Committee on Financial Services Approves Two Securities Reform Bills

On February 16, the House Committee on Financial Services approved H.R. 3606 (the Reopening American
Capital Markets to Emerging Growth Companies Act of 2011) and H.R. 2308 (the SEC Regulatory Accountability
Act).

H.R. 3606 would exempt “emerging growth companies” from certain requirements under the Sarbanes-Oxley Act
of 2002 (Sarbanes-Oxley), the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (the Dodd-
Frank Act), and rules of the Securities and Exchange Commission. A company is deemed an “emerging growth
company” until the earliest of (i) the last day of the fiscal year in which it had gross annual revenues in excess of
one billion dollars, (ii) the last day of the fiscal year following the fifth anniversary of its equity initial public offering
(IPO), and (iii) the date on which it is deemed a “large accelerated filer.” Among other things, emerging growth
companies would be exempt from (a) the say-on-pay, say-on-frequency and golden parachute vote requirements
of Section 14A(a) and (b) of the Securities Exchange Act of 1934 (the Exchange Act), (b) executive compensation
disclosure requirements mandated by Section 14(i) of the Exchange Act and Section 953(b)(1) of the Dodd-Frank
Act (the latter being the comparison of median employee compensation to CEO compensation), (c) the
requirement imposed by Section 404(b) of Sarbanes-Oxley that requires a company’s auditor to attest to the
effectiveness of the company’s internal controls over financial reporting, and (d) the audit firm rotation provisions
of Section 103(a)(3) of Sarbanes-Oxley. In addition, Section 7(a) of the Securities Act of 1933 would be amended
to allow emerging growth companies to present only two years of audited financial statements in any registration
statement filed in connection with an equity IPO. Finally, research reports (as defined) distributed by brokers and
dealers about an emerging growth company that is the subject of a proposed public offering, even if a registration
statement has not yet been filed, would not constitute an offer for sale or offer to sell, even if the broker or dealer
is participating or will participate in the registered offering.

H.R. 2308 would require, among other things, that before issuing a regulation, the SEC clearly identify and assess
the significance of the problem to be addressed, utilize the Office of the Chief Economist to assess the costs and
benefits of any proposed regulation or order, identify and assess alternatives, and only propose or adopt a
regulation or order after determining that the benefits of the regulation justify the costs of the regulation and that
the regulation imposes the “least burden” on various constituencies. In addition, the SEC would be required to
ensure that regulations are accessible, consistent, written in plain language and easy to understand. Finally, the
SEC would be required to periodically review its regulations and orders in effect prior to the enactment of the bill to
determine whether any such regulations are outmoded, ineffective, insufficient or excessively burdensome and to
modify any such regulations as necessary as a result of such review.

Click here to read H.R. 3606.

Click here to read H.R. 2308.


http://www.gpo.gov/fdsys/pkg/BILLS-112hr3606ih/pdf/BILLS-112hr3606ih.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-112hr2308ih/pdf/BILLS-112hr2308ih.pdf

LITIGATION

District Court Grants Motion for Summary Judgment in Case Involving the Sale of Unregistered Securities

Defendant Great American Broadcasting, Inc. (GAB) purchased all of the shares of plaintiff Supernova Systems,
Inc. (Supernova) through a Stock Purchase Agreement in July 2008. GAB agreed to issue Supernova 53,350
shares of GAB in addition to cash and a promissory note. Supernova alleged that GAB violated the registration
requirements of the Indiana Uniform Securities Act (IUSA). GAB moved for summary judgment, arguing that the
transaction was exempt from the IUSA’s registration requirements and that it was therefore entitled to judgment as
a matter of law.

IUSA makes it unlawful to sell unregistered securities unless the security or transaction is exempted or it involves
a federal covered security. GAB asserts that although it sold Supernova unregistered stock, the sale was lawful
because it fell under the IUSA’s private placement exemption.

The case turned on a condition that requires the issuer to provide an offering statement and that the securities
commissioner not disallow the exemption. The issuer does not have to fulfill this requirement if certain other
conditions are met, including all Indiana purchasers qualifying as “accredited investors.” Despite the fact that one
of Supernova’s shareholders did not qualify as an “accredited investor,” GAB argued that it reasonably believed
that all of Supernova’s shareholders were “accredited investors” based on Supernova’s representation and
warranty in the Stock Purchase Agreement that it was an “accredited investor” as that term is defined in
Regulation D of the 1933 Securities Act.

Supernova argued that in order for GAB to hold a “reasonable belief’ that Supernova was an “accredited investor,”
GAB should have relied on other objective evidence such as shareholder financial questionnaires and reviews of
shareholder financials. The Court, however, concluded that Supernova'’s representation and warranty in the Stock
Purchase Agreement was sufficient to cause GAB to reasonably believe that Supernova was an “accredited
investor,” and granted GAB’s summary judgment motion.

Supernova Systems, Inc. v. Great American Broadband, Inc., 2012 WL 425552 (N.D.Ind. Feb. 9, 2012).
District Court Partially Denies Motion to Dismiss for Failure to Allege Ulterior Motives

Plaintiff Vincent Licata agreed to sell the assets of his temporary employment services businesses to Tri-State
Employment Services, Inc., a New York corporation (Tri-State). An affiliate of Tri-State (Services) had previously
negotiated the purchase and formed an entity that would facilitate the acquisition. The plaintiff and Tri-State also
entered into an employment agreement which named Plaintiff vice-president of Tri-State and included various
commission-based compensation clauses.

The plaintiff claims that defendants Services and Robert Cassera (according to the complaint, Tri-State’s
President and Chairman) interfered with his ability to get commissions by causing his clients to terminate their
relationships with Tri-State. The plaintiff further alleges that Services and Cassera, through their affiliated entity
Defendant Corporate Resource Services, Inc. (Corporate Resource), acquired a business without paying the
plaintiff a commission required under his employment agreement. The defendants moved to dismiss the plaintiff's
claim for tortious interference with a business relationship.

The court granted dismissal as to defendants Cassera and Services, but denied the motion as to Corporate
Resource. Under Florida law, the interfering party must be a stranger to the business relationship. When the
interfering defendant is a party’s agent, the agent is considered a party and his or its interference is justified (and
thus permissible) unless the agent acts solely with “ulterior motives” and against the principal’s best interest. The
plaintiff did not sufficiently allege that Services and Cassera acted with such ulterior motives in their interference.
The court was not convinced that Corporate Resource enjoyed the same privilege to interfere, since, based on the
face of the complaint, it does not appear that Corporate Resource was involved in the employment agreement or
otherwise acting as an affiliate or agent of Tri-State.

Licata v. Tri-State Employment Services, Inc., 2012 WL 447484 (M.D.Fla. Feb. 13, 2012).



EXECUTIVE COMPENSATION AND ERISA

Income for Life: Push to Lifetime Income Options in Defined Contribution Retirement Plans

To encourage defined contribution plans (such as 401(k) plans) to offer annuities, the Treasury Department issued
several pieces of guidance on February 2.

The purpose of the guidance is to encourage more retirement plans to offer annuities, giving retirees a stream of
income for life. Historically, employers offered defined benefit pension plans, which guarantee income for life.
Since the advent of 401(k) plans, however, employers have been moving toward defined contribution plans and
freezing and terminating their pension plans. Because pension plans are no longer as popular as they once were,
and because defined contribution plans are not currently required to offer annuity options, concern over retirees
outliving their savings has increased.

Two pieces of the lifetime income guidance that apply directly to defined contribution plans are summarized
below.

Qualified Longevity Annuity Contracts in Defined Contribution Plans

The recent guidance introduces Qualified Longevity Annuity Contracts (QLACS) in defined contribution plans. The
premise behind the QLAC is to allow a retiree to take a partial distribution currently to meet current cash needs,
but still have an annuity that would begin much later in life, but not later than 85. This way, if the retiree outlives
his financial planning, he will still have a stream of income through the QLAC.

QLACs would be subject to several requirements, including a maximum premium cost, certain death benefits,
prohibition on a cash surrender value, death benefits only in the form of lifetime annuities to beneficiaries, and a
specific intent to be treated as a QLAC.

For more information, click here.
Spousal Annuity Protections in Defined Contribution Plans

Another piece of the recent guidance, Revenue Ruling 2012-3, describes the spousal consent rules for annuities
offered by defined contribution plans that are not QLACs. Interestingly, the guidance treats an annuity as a form
of investment—not a form of distribution. In summary, if the participant can change his investment to and from the
annuity at any time, the typical spousal consent rules—which, in order to protect the spouse from being left
without an income stream if the participant predeceases the spouse, require the spouse’s notarized consent to
any change in beneficiary or distribution option—do not apply. On the flip side, if investments into an annuity
cannot be moved, the spousal consent rules would apply if the participant were to chose a different form of
distribution. Further, if the qualified preretirement survivor annuity feature cannot be waived, the spousal consent
rules apply, while the ability to waive this feature results in no spousal consent requirement.

For more information, click here.

EU DEVELOPMENTS

European Council Adopts Short Selling Regulation

On February 21, the Council of the European Union announced the adoption of the Regulation on Short Selling
and Certain Aspects of Credit Default Swaps. The version of the Regulation adopted by the Council is
substantially the same as the version adopted by the European Parliament in November 2011.

The Regulation establishes a two-tier disclosure regime for shares of companies listed on an EU market. Up to a
lower threshold, non-public notification of short positions to the relevant regulator is required. Above a higher
threshold, positions must be publicly disclosed to the market. Reportable net short positions relating to EU
sovereign debt issuers at all levels are subject only to non-public disclosure to regulators. The proposed regime


http://www.gpo.gov/fdsys/pkg/FR-2012-02-03/pdf/2012-2340.pdf
http://www.irs.gov/pub/irs-drop/rr-12-03.pdf

also provides for (non-public) notification of significant positions in credit default swaps relating to EU sovereign
debt issuers.

The Regulation effectively prohibits naked short sales by providing that at the time of the relevant short sale
transaction the market participant entering into the transaction must have either borrowed the relevant
instruments, entered into an agreement to borrow them or made other appropriate locate arrangements. These
restrictions do not apply where the transaction serves to hedge a pre-existing long position.

National regulators may impose restrictions on short selling in certain market emergency situations. In such cases
the Regulation gives the European Securities and Markets Authority (ESMA) a coordination role designed to
ensure consistency among national regulators.

The Regulation will come into force on the day after it is published in the Official Journal and will apply from
November 1, 2012.

For more information, click here.
Agreement Reached on EMIR

On February 9, it was announced that the European Parliament, the Council of the European Union and the
European Commission had reached agreement on the proposed European Market Infrastructure Regulation
(EMIR).

The agreement follows lengthy negotiations (as reported in the January 27, 2012 edition of Corporate and
Financial Weekly Digest) on various contentious issues.

In the agreed version of EMIR:

= The central counterparty (CCP) clearing obligation will apply to over-the-counter (OTC) derivatives,
whereas the requirement to report trades to trade repositories will apply to all derivatives, not just OTC
derivatives.

= The CCP authorization process will include binding intermediation by the European Securities and
Markets Authority (ESMA) between national authorities in any dispute over the CCP authorization.

= In order for non-EU CCPs to be recognized under EMIR, their home country regulatory framework must
provide an effective system for reciprocal recognition of EU CCPs.

Final approval of EMIR by the European Parliament and Council is still required. The European Parliament is due
to consider EMIR in its March 12—15 session. Once approved, EMIR will enter into force 20 days after publication
in the Official Journal and it will apply from a date in 2013 yet to be established.

For more information, click here.

ESMA Publishes Discussion Paper on EMIR Technical Standards

Following on from the February 9, announcement of agreement with respect to the European Market Infrastructure
Regulation (EMIR) on February 17, the European Securities and Markets Authority (ESMA) published a
discussion paper on draft technical standards for the regulation of over-the-counter (OTC) derivatives, central
counterparties (CCPs) and trade repositories.

The discussion paper addresses the technical standards ESMA is required to draft under EMIR in relation to OTC
derivatives, CCP requirements and trade repository reporting.

The OTC derivatives section focuses on the clearing obligation, risk mitigation techniques for contracts not cleared
by a CCP, and exemptions to certain requirements.


http://register.consilium.europa.eu/pdf/en/11/pe00/pe00068.en11.pdf#page=2
http://www.corporatefinancialweeklydigest.com/2012/01/articles/eu-developments/eu-council-of-ministers-updates-position-on-emir/
http://www.corporatefinancialweeklydigest.com/2012/01/articles/eu-developments/eu-council-of-ministers-updates-position-on-emir/
http://www.europarl.europa.eu/news/en/pressroom/content/20120209IPR37742/html/EP-Council-deal-on-rules-for-a-safe-and-transparent-derivatives-market

In relation to CCP requirements the discussion paper considers collateral requirements and the proposed
definition of “highly liquid” collateral, use of bank guarantees and the framework for determining “haircuts” that a
CCP can apply to certain types of collateral.

In relation to trade repositories the discussion paper considers the content and format of the information to be
reported and the information to be made available by trade repositories to the relevant regulators.

The comment period runs until March 19. For more information, click here.
ESMA Consults on AIFMD Key Concepts

On February 23, the European Securities and Markets Authority (ESMA) published a discussion paper on key
concepts of the EU Alternative Investment Fund Managers Directive (AIFMD). The discussion paper covers a
number of areas, including:

= The definition of an AIFM (alternative investment fund manager) including clarification of the functions an
AIFM must carry out under the AIFMD and permitted it delegation.

= Guidance on the scope of the AIFMD’s definition of an alternative investment fund.

= Guidance on the interaction between the AIFM Directive and the EU UCITS IV Directive (2009/65/EC) on
undertakings for collective investment in transferable securities and whether a management company
authorized under one of those two Directives may provide services under the other.

= Clarification of the status under AIFMD of investment firms authorized under the EU Markets in Financial
Instruments Directive (2004/39/EC) (MiFID) and credit institutions authorized under the EU Banking
Consolidation Directive (2006/48/EC) (BCD) in relation to the provision of services to AlFs (alternate
investment funds) and their treatment under the AIFMD.

The comment period runs until March 23, following which ESMA expects to release a consultation paper in the
second quarter of 2012 setting out formal proposals for draft regulatory technical standards and to submit draft
regulatory technical standards to the European Commission for endorsement before the end of 2012.

For more information, click here.

UK DEVELOPMENTS

HFSB Publishes Revised Standards

On February 17, the Hedge Fund Standards Board (HFSB) published a revised version of its Standards.

In its accompanying announcement, the HFSB stated that the purpose of the changes was to make the standards
more suitable for non-EU managers — particularly those in the U.S. and Asia with a different governance
structure. In this regard, the key change involves strengthening fund governance requiring investors to have a
vote on significant issues unless the fund has an independent governing body.

The standards have also been strengthened in a number of areas in the light of the financial crisis, including
investor disclosures, risk management, valuation and safeguards to prevent market abuse.

Existing HFSB signatories will need to review their approach to complying with the standards, and may need to
adapt their disclosure statements. To give signatories time to carry out this exercise, the revised standards will
not come into force until September 1, 2012.

For more information, click here.


http://www.esma.europa.eu/system/files/2012-95.pdf
http://www.esma.europa.eu/system/files/2012-117.pdf
http://www.hfsb.org/sites/10188/files/hedge_fund_standards_-_february_2012.pdf
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* Click here to access the Corporate and Financial Weekly Digest archive.
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