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ATTORNEYS AT LAW 

6 
Traditional litigation on the rebound as economy recovers 

Comm(!ntary b y 
M;1 rty St lil rlbe-rg 
a nd Rafael R. Ribairo 

Predicting trends in litiga· 
tion Is SpccuJaIi\'O. but 
\\ith an MAMmy rMnv-

r'2'':;II~:::I oring slightly, 
and ~LulO and 
federnl govern· 
monts looking 
for sources of 
revenue, a few 
tri'nd .. apPf'ar to 
bo emerging. 

n le first. as 
evidenced b)' 
tho headlines 
of any major 
newspaper. Is 
thal rt\guL'llOry 
litigation likely 
will contin ue to 
be a hot topic In 

R i~iro 2012. 
P(lr inslancc, 

an Incr~\Sln~ gioba1l7..O<1 
economy. togPlh"r wiLh ag­
gressivo prosecuLion b)' go\ '+ 
enllncnl agcllclus. has put 
Foreign CorruPI I~ctices Act 
enforcement actions on the 
radar of corporate COLutscl­
:lnd for gOOd reason. 

Allholle:h 2011 W~ 
not .:\S activo 3S 2010 . the 
Departm ent of J usliw and 
Ule- 'ocun tlcs and I~chan~ 

Commission instilutcd 16 
corpomlo ClISCS nnd '18 cases 
agalnSllndivldulils. or lhose 
18 proceedings. tho major­
ity named non-U.S. citi7.ons 

or poopl holding dual U.S.­
foreign c.itizenshi p. 

In Ute financial sen-i ces 
r (>fllm. importmn d(>v(>lop­
mcnls include tho crenlion 
ur UIO Cun~wner Financial 
ProlCction Bureau. required 
undor tho I)c)dd-Frank Wall 
Streel Reform and Consumer 
Protoclion AcL Th{l ~xislenCQ 
or the n y r(lguln~r will en­
sum thai corpomte and oxter· 
nal counsel pay etas attention 
to fin.-..ncial sorviccs 1i1ig.1.lion 
and oomplinnco issues. 

We also are scein~ contin­
lied indUS1.ry\vido inv(!Stiga­
tions. One o .... .nmplo is tho on­
going In\'~ugauon of moors, 
directors and cmpl.o}'ccs of 
mcdic:l.l·dcvioo manuf3.c'urcn; 
ror viola. lions of anti-kic b..-..ck 
statutes and Ute False arums 
Act 

For tho litigator. it is criticn.l 
w assist corponuc cliems wilh 
iR'orestigaling aIIogatlons or po­
t<!nlilll regulAtory violnlions. 

A thorough a nd robust 
Mlllysll; or ,ho su.<;pocled 
violations will delJ'rmine the 
npproprinto rosponso. ' l11is 
Illay include having tho cli­
ent If-report 1.(1 tho agency 
in question to try to n(lgoliatCl 
a bmmficial rusoluliull ur Uw 
probtcm. 

Fniluro to treat suspret.ed 
olatJons ofUwso laws w llh 

tho appropriate c..1.ro can lead 
to massi\'Q sancD ns. Fo .. 
FCPA vto1..1.U ns alono. a (01.:1.1 

c of 1.12 biUion in criminaJ 
and civil finos was asscssod in 
ZU10. and approximately S50H 
million was lovioo in 201 1. 
Thero may also be p rison 5Cn· 
Icnces for U1QSC iuvulv(.'(.i. 

RETURN TO NOR MA.LCY7 
Coupled with this is tho. 

Justice. Depanment"s praClice 
nfSl'f'l-ing lIr!fr! rTM p rnSN"'lI­
lion ngrc.cmc ncs 'with oo mpn· 
nics lhat have violalLod rudernl 
laws and insisting the rompa­
nios submit to mon itoring to 
ensure compliance. Such mon­
ilorshlps c..1.n k'1SL from one to 
fivQ years. Thn a uthors hllvn 
had tho orivilo.ro o r S4)rvint! ns 
DOJ.appoinlod monitors. 

Rnc~nl ~urvO}'S h:wo found 
th illlhe budgets for m rpomte 
liuMal.ion departmonts likely 
will continuo to increase ill 
2012. This is a signal thal cor­
porations final ly may bo. dusl­
Ing otT cl..llms they have held 
011 tlSS(>rting unti l now, 

11l{lroforo. 2012 may signal 
ill. return to II lIonnah.:y orsurts 
for st..'Uldard commercialliliga­
tion. Whereas corporate eli­
{lnts mny have prefelTed to s i' 
on the sId lin s and not ass.cn. 
th oi r t"1:..ims du rill2 ttlo COm .... l 
Rcc()ssion. now \"'0 a ro hOMing 
tb (1111 exprc:tS mow interesl in 
pUfSUlns: clrum tllat accrued 
during that poriod. 

As thD Ilppiicnble limitations 
periods ap proach cxplrnUon, 
clients wiD be forGed to mnkc 
docisions about which cnUSOi 



 
 

 STEINBERG: 2012 may see return to standard commercia l l itigation 

(lrnction to ,ISS(!M. 11. will 00 crud'!! for 
the litigntor to connsel them on th o>se 
tough chokes 

nul the return 10 nonnalcy does not 
melLll Jaw fInns can go bact to what 
many considered the go-go days of the 
mid ·2000s: (orporalo client!; continuo 
to bo prossed for oo~1 savings and will 
l(l(llr [" their cxwrnal oounscl to hrllp 
lJlOrn kuep liligal.ioll costs down. 

Requests for alternative fee nrrnnge­
menl~ will force law flnns to rethinlr 
how Ill ey staff cas<!S and to loot to 
GUlsource services that once wore of­
fered in-house. "[\.\"0 examples are hir­
ing contract attorneys fur document 
rcviolV, and rotaining o-di6WVOry vcn­
dors 10 assisL wilJllho prQC{lssing uf 

COST OF FCPA 
VIOLATIONS 

2011 2010 

( rimi nAi MId 
rtvII m.., SSQIl mil.,," ,1.1} !>I1"'n 

electronically stored infonnation. 
Many finns also are empJo~ing 

Legal Project Management tech niques 
in an olTon. to mal o Iho pradiw more 
cffid (ml whilo still maintaining high ­
qualit;' Slirvitffi. 

Overall. lI le lr omls For 2012 ap-

peur to 00 IJoSi tive. r.WgillA.lrs .... ill hal e 
mor e opporumilif'S 10 represent Iheir 
clients in active litigation before courts 
and ar bitral tribWlals. Als(). they will 
be cOWlseling clients through an in· 
creasingly aggressi" 8 regulatory emi­
[oilmont. 
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