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Qualify for Liability Safe‐Harbors
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n December 30, 2013, the EPA approved the use of a new ASTM
Phase I environmental site assessment standard, E1527‐13 (“2013
Standard”), in order to sa sfy the CERCLA “all appropriate inquires”
rule and qualify for certain liability defenses, such as the con guous property
owner defense, and innocent and bona fide purchaser safe harbors. The EPA,
however, did not rescind its endorsement of the previous standard, E1527‐05
(“2005 Standard”).
The EPA indicated it would rescind its endorsement of the previous
standard in the “near future”, but it is unclear exactly when the EPA will act.
Un l it does, investors, lenders, borrowers, developers and other prospec ve
property purchasers will now have to select which standard to use in
performing environmental due diligence in connec on with real estate
acquisi ons.
In its approval, EPA encourages use of the 2013 Standard. The 2013
Standard is intended to provide users with more thorough and complete
informa on about the presence of recognized environmental condi ons than
may be provided when using the 2005 Standard. This addi onal informa on
provided by the 2013 Standard may well come at an increased cost and a
lengthened me to complete.
The most significant diﬀerences between the 2013 Standard and the
2005 Standard pertain to the scope of inves ga ve ac vi es to be conducted.
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All the inves ga ons required by the 2005 Standard are
retained in the 2013 Standard. However, the 2013 Standard
also includes:
1.

2.

3.

A revised defini on of “migrate/migra on” which
specifically includes vapor migra on. The revision
clarifies that releases of contaminants which migrate
via vapor in the subsurface or in soils are recognized
environmental condi ons;
Expanded requirements for conduc ng regulatory
agency file and records review. Under the 2013
Standard, environmental professionals must now
make eﬀorts to review and to document the validity
of informa on obtained from regulatory agencies or
explain why this is unnecessary; and
Expanded requirements to examine historical sources
to evaluate prior industrial and manufacturing
property uses.

The 2013 Standard is intended to provide end users with
more thorough and reliable informa on on poten al
recognized environmental condi ons associated with the

target site. This addi onal analysis will likely require
environmental professionals to invest more me comple ng
Phase I assessments, leading to increased costs. The benefit
of the new standard, however, is that this knowledge or
increased certainty will assist prospec ve purchasers in
be er evalua ng real estate.
In some instances, the addi onal cost or me may not
be jus fied. Prospec ve property owners may want to
minimize costs for what may be characterized as low risk,
low benefit informa on and prefer to use the 2005
Standard.

What Should You Do?
Prospec ve property owners should familiarize
themselves with the 2013 Standard, and its diﬀerences from
the 2005 Standard, in order to make informed decisions on
which standard to employ when inves ga ng property and
seeking to qualify for CERCLA liability defenses. If you are
acquiring new property, the experienced a orneys at
Polsinelli can assist you in properly inves ga ng all
environmental issues and enabling you to sa sfy the “all
appropriate inquiries” rule.

For More Informa on
If you have specific ques ons related to this Alert, please contact:


Adam Troutwine | 816.572.4759 | atroutwine@polsinelli.com



Lucas J. Narducci | Prac ce Area Chair | 602.650.2301 | lnarducci@polsinelli.com

To contact another member of our Environmental and Natural Resources law team, click
here or visit our website at www.polsinelli.com > Industries > Environmental and Natural
Resources > Related Professionals.
To learn more about our Environmental and Natural Resources prac ce, click here or visit our
website at www.polsinelli.com > Industries > Environmental and Natural Resources.
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About Polsinelli
real challenges. real answers.SM
Serving corpora ons, ins tu ons, entrepreneurs, and individuals, our a orneys build enduring rela onships by providing legal counsel
informed by business insight to help clients achieve their objec ves. This commitment to understanding our clients' businesses has helped us
become the fastest growing law firm in the U.S. for the past five years, according to the leading legal business and law firm publica on, The
American Lawyer. With more than 700 a orneys in 18 ci es, we work with clients na onally to address the challenges of their roles in health
care, financial services, real estate, life sciences and technology, energy and business li ga on.
The firm can be found online at www.polsinelli.com.
Polsinelli PC. In California, Polsinelli LLP.

About this Publica on
If you know of anyone who you believe would like to receive our e‐mail updates, or if you would like to be removed from our e‐distribu on list,
please contact Kim Auther via e‐mail at KAuther@polsinelli.com.
Polsinelli provides this material for informa onal purposes only. The material provided herein is general and is not intended to be legal advice.
Nothing herein should be relied upon or used without consul ng a lawyer to consider your specific circumstances, possible changes to
applicable laws, rules and regula ons and other legal issues. Receipt of this material does not establish an a orney‐client rela onship.
Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do
not guarantee future results; that every case is diﬀerent and must be judged on its own merits; and that
the choice of a lawyer is an important decision and should not be based solely upon adver sements.
Polsinelli PC. In California, Polsinelli LLP.
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