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Health care facilities are among the most heavily regulated facilities in the country.
Along with the myriad of laws and regulations pertaining directly to the provision of
health care, health care facilities are also subject to federal and state environmental
regulations regarding their operations, waste, emissions, and discharges. There are
over 40 federal regulations and several different acts that potentially affect health care
facilities, including the Resource Conservation and Recovery Act; the Comprehensive
Environmental Response Compensation and Liability Act (*CERCLA”); the Safe
Drinking Water Act; the Emergency Planning and Community Right to Know Act; the
Clean Air Act; the Clean Water Act; the Toxic Substances Control Act; and the Federal
Insecticide Fungicide and Rodenticide Act.® Most states have their own regulatory
schemes that overlay these federal schemes. In addition to complying with these
regulations, health care facilities face the possibility of being named as potentially
responsible parties (“PRPs”) in CERCLA litigation arising out of the disposal of non-
medical waste in landfills.

Municipal solid waste is essentially the same as waste produced by a household, is
picked up by normal municipal collections, and does not contain hazardous substances
greater than the waste generated by a single-family household.? The Environmental
Protection Agency (“EPA”) estimates that hospitals produce approximately 3.4 billion
tons of solid waste annually, more than half of which is paper.> The waste also includes
glass, plastic, metal, and other substances. Often, hospitals contract with haulers to
dispose of this solid waste in landfills.

See Profile of the Healthcare Industry, EPA Office of Compliance Sector Notebook Project (Feb. 2005).

42 U.S.C s9607(4)(p)(a).

® Profile of the Healthcare Industry, at p. 65, citing Health Care Without Harm’s “Setting Healthcare’s
Environmental Agenda” Waste Management White Paper.
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There are currently over 1,300 sites on the National Priority List of Superfund sites that
the EPA is currently investigating or remediating, many of which are landfills.* There
are even more landfills that are under investigation or remediation by state
environmental agencies. If a landfill becomes the subject of an investigation and
remediation by the EPA or concomitant state agencies, a health care facility could be
namedsa PRP if it allegedly generated or arranged for the disposal of waste in that
landfill.

CERCLA contains an exemption for certain nonprofit organizations.® To be eligible, a
nonprofit organization must qualify as a 501(c)(3) organization and have no more than
100 paid employees at the location generating the waste. This exemption does not
apply if the EPA deems that the solid waste contributed significantly to the cost of the
response, or the generator failed to comply with an information request or subpoena or
impeded the response at the site.”

The federal and state environmental agencies usually begin their investigations by
sending out information requests that require the PRPs to provide information and
documents relating to their activities at the landfill. This is an opportunity to educate the
agency about why an entity should not be considered a PRP or why its contribution is
de micromis.®

If the agency cannot be persuaded to drop its claims against a health care facility, the
agency will usually agree to negotiate with all the identified PRPs to have them pay for
or undertake the cleanup. CERCLA encourages settlement by barring claims for
contribution against settling PRPs.® Often, early settlement is a more cost-effective
option than litigation, although, of course, this depends on the individual circumstances,
including the health care facility’s alleged nexus to the site, the amount of the individual
contribution sought from the facility, and the cooperation of the PRPs.

When litigation is started, it is often a lengthy process from which it can be difficult for
the entity to extract itself. For example, in United States v. El Dorado County, 2006 WL
1281860 (E.D.Ca. 2006), the government began its investigation in 1995 and filed a
lawsuit in 2001. Barton Hospital was named as a third-party defendant in a CERCLA
cost-recovery case. The hospital had allegedly deposited ash from incinerated solid
waste in a landfill. In 2006, the hospital sought summary judgment, alleging that the
contaminants driving the remediation—volatile organic compounds (“VOCs”)—had no
connection to its ash. The landfill operator opposed the motion, contending that,
because the investigation of the site was not yet completed, it was premature to argue
that the VOCs were the only contaminants of interest. In particular, the landfill operator
contended that the hospital’s incinerated ash contained detectable levels of metals that

4 http://www.scrapmonster.com/news/epa-adds-more-abandoned-mines-landfills-to-national-priorities-
list/1/3172.

®> Burlington N. & Santa Fe Ry. Co. v. United States, 129 S.Ct. 1870, at *12 (May 4, 2009).

®42 U.S.C.A. §9607(p)(1)(c).

742 U.S.C.A. §9607(p)(2).

%42 U.S.C.A. §9607(0).

%42 U.S.C.A. §9613(f)(2).
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also may have required remediation. Therefore, the hospital was unable to
demonstrate that its waste did not contain hazardous substances or that response costs
would not be incurred to address those substances.’® This litigation continues to be
active to some extent, even now.

In addition to the routine disposal of waste, hospitals and other health care facilities also
can become embroiled in CERCLA disputes through construction projects and
acquisitions. CERCLA provides for an “innocent landowner defense,” which requires
the purchaser to have made “all appropriate inquiries” and to have no knowledge and
no reason to know of any alleged contamination.** If a health care entity cannot qualify
for that defense, acquisitions and purchases of facilities can create liability.

In Hidden Lakes Development v. Allina Health System, 2004 WL 2203406 (D. Minn.
2004), Allina Health Partners (“Allina”) acquired a health care facility in Minnesota that
had been constructed by its predecessors. The predecessors had undertaken a
significant construction project, and they had used the resulting construction and
demolition debris to fill a ravine on the property. They also contracted with a third party
to allow it to dispose of additional construction and demolition debris in the ravine.
Allina later sold part of its property to Hidden Lakes Development, which was aware of
the fill at the time of the purchase. Hidden Lakes Development subsequently
determined that the debris used to fill the ravine contained hazardous substances,
including asbestos. The disposal of contaminated fill by Allina’s predecessors made
Allina a “responsible party.”*?

Allina’s predecessors also sold a portion of the property to another party, Transitional
Hospitals Corporation (“THC”). THC sold its portion of the property to Hidden Lakes
Development, as well. Allina filed a third-party complaint against THC for contribution.
However, unlike Allina, THC had settled with Hidden Lakes Development before the
lawsuit was filed, paying the sum of $2 million. Because CERCLA bars claims for
contribution/indemnification following a settlement of CERCLA liability, the federal
district court granted THC’s motion for summary judgment, stating that THC had paid for
its peace.™

As these cases demonstrate, the disposal of non-medical solid waste may expose a
hospital or other health care facility to potential liability under CERCLA, which may be
difficult and/or expensive to resolve. Accordingly, health care facilities may want to
review their practices, including the haulers and disposal sites, in order to minimize any
risk. Additionally, health care facilities undertaking acquisitions should carefully review
the current and historic disposal practices of any targets in order to assess and address
any potential CERCLA liability.

19 E| Dorado County, 2006 WL 1281860, at *4.
142 U.S.C.A. §9601(40).

2 Hidden Lakes, 2004 WL 22030406, *1.
31d. at *10.
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This Client Alert was authored by Sheila A. Woolson. For additional information about
the issues discussed in this Client Alert, please contact one of the authors or the
Epstein Becker Green attorney who regularly handles your legal matters.
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The Epstein Becker Green Client Alert is published by EBG's Health Care
and Life Sciences practice to inform health care organizations of all types
about significant new legal developments.
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