ML Strategies Legislative Update
BRYAN M. STOCKTON
BSTOCKTON@MLSTRATEGIES.COM

ML Strategies, LLC
701 Pennsylvania Avenue, N.W.
Washington, DC 20004 USA
202 296 3622
202 434 7400 fax
www.mlstrategies.com

DAVID J. LEITER
DJLEITER@MLSTRATEGIES.COM

APRI L 2, 2014

Congress Considers Clean Energy “Tax Extenders”
Senate Finance Committee to Mark Up Extenders Package
Three months after dozens of individual and business tax provisions expired, the Senate Finance
Committee is poised to mark-up a bill tomorrow that would extend 42 expired provisions--along with
two provisions expiring in 2014--through the end of 2015.
Senate Finance Committee Chairman Ron Wyden (D-OR) and Ranking Member Orrin Hatch (R-UT)
released a bipartisan draft bill on April 1. Because it is a bipartisan draft, and Ranking Member Hatch
favored extension of targeted measures rather than a blanket extension, the “Expiring Provisions
Improvement Reform and Efficiency (EXPIRE) Act” leaves out several controversial measures
opposed by some Republicans, notably the Production Tax Credit (PTC) for renewable energy, as
well as several less-controversial but lesser-known energy efficiency provisions. Bonus depreciation
and several advanced biofuels and clean energy provisions are included.
A full list from the Congressional Research Service of extender provisions that expired in 2013 is
listed at the bottom of this update. The following twelve provisions were not included in the mark
released on April 1:













Credit for certain nonbusiness energy property (sec. 25C(g)).
Credit for health insurance costs of eligible individuals (sec. 35(a)).
Credit for energy efficient appliances (sec. 45M(b)).
Beginning of construction date for renewable power facilities eligible to claim the
electricity production credit or investment credit (secs. 45(d) and 48(a)(5)).
Seven year recovery period for motorsports (sec. 168(i)(15)).
Special rules for contributions of capital gain real property made for conservation
purposes (secs 170(b)(1)(E) and 170 (b)(2(B)).
Placed in service date for certain refinery property (sec. 179C(c)(1)).
Energy efficient commercial buildings deduction (sec. 179D(h)).
Special expensing rules for film and television productions (sec. 181(f)).
Special rule for sales or dispositions to implement FERC or state restructuring policy
(sec. 451(i)).
Empowerment zone tax incentives
CFC look through (sec. 954(c)(6)).

Notably, the bill extends through 2015 both currently expired provisions and two expiring in 2014. This
is a break from the usual practice of one-year extensions. Congress previously has extended all but
one of the provisions that expired at the end of 2013 at least once.
Finance Committee members submitted amendments before the mark-up. In response to the draft, a
number of senators are preparing energy-related amendments, some of which may be incorporated in
a revised Chairman’s mark released just before the mark-up on Thursday, or introduced at the markup itself.












Sen. Michael Bennet (D-CO) is preparing an amendment allowing projects that commence
construction—rather than those placed in service—before 2017 to be eligible for the Sec. 48
(solar) Investment Tax Credit (ITC). Other senators, including Sens. Tom Carper (D-DE),
Maria Cantwell (D-WA), Sherrod Brown (D-OH), Bill Nelson (D-FL), Debbie Stabenow (D-MI)
and Robert Menendez (D-NJ) may co-sponsor.
Sen. Chuck Grassley (R-NE) may introduce an amendment extending the Sec. 45 PTC and
ITC in lieu of the PTC. Sens. Ben Cardin (D-MD), Cantwell, Carper, Stabenow, Bennet,
Brown, Nelson, Menendez are cosponsoring, and the effort probably has majority support on
the committee, despite vocal opposition from some Republican members.
Sen. John Thune (R-SD) may introduce an amendment to phase out the Sec. 45 PTC.
Sens. Carper, Cardin, Brown, and Menendez will introduce an amendment establishing an
offshore wind ITC for the first 3,000 MW.
Sen. Cardin may lead efforts on energy efficiency amendments, including efforts to modify
and extend the 179D deduction for commercial building efficiency.
Sen. Rob Portman (R-OH) may also offer an amendment to extend 179D.
Sens. Cardin and Carper may introduce an amendment allowing ITC eligibility for waste heat
to power.
Sen. Mike Enzi (R-WY) may introduce an amendment to incentivize new supercritical coal
fired power plants.
Sen. Pat Toomey (R-PA) may introduce an amendment to eliminate “crony capitalist” energy
tax credits (the PTC and ITC in lieu of the PTC).

Amendments not related to expired tax provisions will not be considered germane, but even if they
were, they would need to be paid for. Thus, some of the amendments may be introduced and
withdrawn without a vote. Given Democratic support and Republican champions like Sen. Grassley,
the PTC provisions stand a good chance of being included in the bill by the time it passes out of
committee.
Senators hoping to open up master limited partnerships (MLPs) to renewable energy or to adopt
“commence construction” language for the solar ITC—if unsuccessful in mark-up—may have a
chance to amend the bill again when the bill reaches the Senate floor. The amendment process cuts
both ways, however: if the PTC extension is added to the bill in mark-up, it may have to survive an
amendment stripping it out when the bill reaches the full Senate for a vote.
As of last week, Majority Leader Harry Reid (D-NV) wanted to bring the bill to the floor quickly, and
there is no indication yet that the one-day delay of the mark-up has changed his intention.
Where Does Congress Go From Here?
Even if the full Senate were to approve the tax extender package shortly after it passes out of the
committee, as expected, the outlook in the House is far from certain. For months, Ways and Means
Chairman Dave Camp (R-MI), who announced his retirement on Monday, has suppressed any talk of
tax extenders so that his committee can focus on tax reform. Now that his own leadership has shown
little appetite for tax reform before the election, he recently announced upcoming hearings evaluating
the merits of extenders, but on a slower timeframe than the Senate. Like Ranking Member Hatch,
Chairman Camp seems more inclined to evaluate the merits of certain extenders and let certain ones
expire permanently.
If a Senate-passed extender package increases pressure on the House to act, renewable energy

credits may not fare as favorably in the House as they are predicted to do in the Senate, particularly
because in his own tax reform bill, Camp proposed letting all renewable energy credits expire and
retroactively reducing PTC payments for projects that had already qualified. House Ways and Means
Ranking Member Sandy Levin (D-MI) recently told renewable energy advocates that an extension of
the PTC is not “automatically a given.” Advocates can hope that the presumed full extension through
2015 in a Senate bill will strengthen the bargaining position with the House.
Still, Ways and Means Committee members express optimism that Congress will pass an extenders
package this year. One senior committee member said that the Senate’s expected passage of
extenders in the near future will put more pressure on the House to act. Whether the House will take
up extenders before the election is an open question, with the odds more likely that such a House
vote occurs after the election. On the one hand, the Ways and Means member speculated that House
leadership would want to show that they could do something before the election; on the other hand, if
past is precedent, the post-election “lame duck” session might be more likely given House
leadership’s reluctance to vote on such an expensive package before the election. The only thing
clear is that if energy extenders are extended this year, it will be because they were able to
successfully ride the coattails of other, widely supported business tax provisions like the research and
development credit. A list of those other provisions is included below.
List of Tax Provisions Expired in 2013, from the Congressional Research Service
The full report is available HERE.
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