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There is no question that the federal government’s Section 8 hous-
ing assistance rent subsidy provides an invaluable safety net to impov-
erished, elderly, and disabled members of our community. The Depart-
ment of Housing and Urban Development (HUD) assists more than 
2 million households by providing either “project-based” or “tenant-
based” rent subsidies through its Section 8 housing assistance pro-
gram. With the continued downturn in the economy, the waitlists for 
tenants to receive Section 8 housing subsidies are rapidly growing. 
The federal government has attempted to alleviate some of this bur-
den by relaxing various regulations to encourage landlords to partici-
pate in Section 8 housing programs. However, many landlords remain 
skeptical about subjecting themselves to the additional administrative 
burdens accompanying the Section 8 housing program, particularly in 
those jurisdictions with rent control ordinances.

Despite the need for Section 8 housing, landlord participation in the 
Section 8 program is not required. Once a landlord ventures into the 
realm of Section 8, however, there are numerous administrative chal-
lenges associated with exiting the program. Accordingly, when weigh-

* Katie R. Jones is a litigation associate in the Walnut Creek office of Miller Starr Regalia.



Main Article u  Volume 23, Number 2 MILLER & STARR REAL ESTATE NEWSALERT

2	 ©	2012	Thomson	Reuters

ing the decision of whether or not to become involved as a landlord in 
the Section 8 program, it is important from the outset to consider the 
requirements imposed on a landlord in entering into or terminating a 
Section 8 lease.

This article is intended to highlight a few of the procedural hurdles 
and hidden traps associated with terminating Section 8 tenancies, as 
well as related Section 8 housing assistance contracts, as illustrated in 
a handful of California and Ninth Circuit cases decided over the past 
few years.

OVERVIEW Of THE SECTION 8 HOuSINg PROgRAM.
In 1974, Congress added the Section 8 housing program to the Unit-

ed States Housing Act of 1937 to provide rental assistance for low and 
moderate income families, the elderly, and the disabled. As codified at 42 
U.S.C.A. §1437f, the stated purpose of the Section 8 program is to aid low-
income families in obtaining a decent place to live and promote economi-
cally mixed housing.

Under the Section 8 program, HUD provides the housing assistance 
funds to be administered by State or local government public housing 
agencies (PHAs) pursuant to an annual contributions contract (ACC). 
The ACC sets the maximum monthly rent to be paid to the property 
owner, requires the PHA to achieve a certain economic mix of recipi-
ents, and mandates that the PHA incorporate certain contractual pro-
visions in all agreements with a private landlord participating in the 
Section 8 program.1 HUD then pays the PHA pursuant to the ACC, both 
for use as rent subsidies and to compensate the PHA for its manage-
ment expenses.2 The PHA, in turn, distributes the funds, implements 
the relevant legal mandates, and oversees the landlords and tenants.3

There are primarily two forms of Section 8 assistance, “project-
based” assistance and “tenant-based” assistance.4 Project-based assis-
tance involves rental assistance specific to the housing unit; whereas 
tenant-based assistance is specific to the tenant and follows the tenant 
to whichever housing unit he or she elects to rent.

A “project” is defined under HUD regulations as “a single building, 
multiple contiguous buildings, or multiple buildings on contiguous 
parcels of land.”5 Under project-based assistance, the PHAs allocate 
vouchers to the housing owner if the owner agrees to either rehabili-
tate or construct new units or agrees to set aside a portion of the units 
in an existing development for Section 8 housing. Section 8 requires 
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that no more than 25 percent of the dwelling units in any project re-
ceive project-based assistance.6 In more recent years, there has been a 
greater trend towards tenant-based assistance, pursuant to which the 
tenant receives a Section 8 housing voucher, chooses the rental unit 
and retains the rental subsidy when he or she moves to another Sec-
tion 8 housing unit.7

Under both forms of assistance, the tenant pays a “tenant rent”, which 
is typically the greater of 30 percent of “adjusted income” or 10 percent 
of gross income.8 The government then pays the balance of the rent to 
the owner pursuant to a housing assistance payment (HAP) contract. The 
HAP contract specifies the total amount of rent to be paid to the owner 
of the housing unit, which ordinarily cannot exceed 110% of a local “fair 
market rental” value established by HUD, and also establishes the alloca-
tion of the payment of rent between the tenant and the PHA.9 Even if a 
housing unit is not subject to rent control, the rent for that unit still must 
be “reasonable in comparison with other units in the market area that 
are exempt from local rental control provisions.”10 The HAP contract also 
requires the landlord to maintain the housing unit in compliance with 
HUD’s Housing and Quality Standards (HQS).11 The PHA is required to 
inspect the unit to ensure it meets the HQS.

The HAP contract also sets forth the grounds for termination of the 
Section 8 tenant’s lease. These grounds include the HUD regulations 
prohibiting the housing owner from terminating the tenancy except 
for serious or repeated violations of the terms and conditions of the 
lease, for violation of applicable Federal, state, or local law, or for other 
“good cause.”12

PROPERTy OWNERS ARE NOT REquIRED TO ACCEPT SECTION 8 
VOuCHERS.

Despite the overriding need for supply of Section 8 housing, the 
federal government has not gone so far as to compel landlords to par-
ticipate in the Section 8 program. Over the past few decades, Congress 
has enacted numerous revisions to Section 8 regulations in an effort to 
ease some of the burdens imposed on landlords to comply with Sec-
tion 8 and incentivize landlords to participate in the program. For ex-
ample, in 1996, Congress repealed the “take one, take all” provisions 
of Section 8, which effectively provided that once a landlord elected to 
accept a Section 8 tenant, it could not turn away subsequent Section 
8 tenants.13
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More recently, the Ninth Circuit and California Second District Court 
of Appeals confirmed that Congress did not intend to mandate partici-
pation in Section 8 housing.14 In Sabi v. Sterling, the California appel-
late court held that the landlord did not violate California laws prohib-
iting discrimination by refusing to participate in Section 8 housing.15

Sabi v. Sterling involved a claim by an elderly woman suffering from 
several physical and psychological disabilities who became eligible for 
federal Section 8 tenant-based housing assistance to help subsidize her 
rent controlled apartment. After her landlord refused to participate 
in the Section 8 program, the tenant sued, claiming that the landlord 
violated state laws prohibiting discrimination. Specifically, the tenant 
claimed that the landlord violated the Fair Employment and Hous-
ing Act.16 This California statute prohibits discrimination because of 
a person’s “source of income.”17 The tenant asserted that her Section 
8-based housing assistance was a “source of income.” However, the 
court disagreed and concluded that Section 8 rent subsidies are not 
a source of tenant income because the subsidy is paid directly by the 
PHA to the landlord.

In holding that the tenant failed to establish that the landlord vio-
lated any state anti-discrimination laws by refusing to participate in 
the Section 8 housing program, the court noted that while some may 
believe it is sound social policy to call for inclusion of Section 8 assis-
tance payments as a tenant’s source of income, so far, the legislature 
does not agree. The court explained that nothing in either 1999 or 
2004 amendments to the operative provision of Section 8 indicates 
that the legislation was intended to compel the landlord’s participa-
tion in the Section 8 program.

TERMINATION Of A SECTION 8 TENANCy CAN BE TRICKy.
Before deciding whether to participate in the Section 8 tenant-based 

or project-based assistance program, landlords must consider, among 
other things, the obstacles associated with exiting the Section 8 pro-
gram. Although Congress has amended regulations so as to incentivize 
property owners to participate in the Section 8 program, the courts have 
not ignored one of the overriding goals of the program, which is to pro-
tect low-income tenants.

When a defendant is a tenant of federally subsidized housing, fed-
eral law must be followed in addition to state law in an eviction pro-
ceeding.18 Pursuant to HUD regulations, an eviction notice must state 



MILLER & STARR REAL ESTATE NEWSALERT Main Article u  Volume 23, Number 2

©	2012	Thomson	Reuters	 5

the cause for eviction and permits an owner to terminate a Section 8 
lease only for “serious or repeated violation of the terms and condi-
tions of the lease, for violation of the applicable federal, state, or local 
law, or for other good cause.”19 The current HUD regulations provide 
that “other good cause” may include a business or economic reason 
for termination of the tenancy, such as sale of the property, renovation 
of the unit, or desire to lease the unit at a higher rental.20 However, a 
landlord may not terminate for business or economic reasons during 
the initial lease term, which must be for a period of at least one year.

PHAs also have the right to terminate Section 8 housing assistance 
when a family receiving assistance violates the lease terms or other 
Section 8 regulations. These regulations require a landlord to provide 
the tenant and the PHA with written notice at least one year in advance 
before terminating any HAP contract, other than a HAP contract for 
tenant-based assistance. Otherwise, the requisite notice required be-
fore terminating a Section 8 tenancy is generally left to state law.

TERMINATION Of TENANCIES RECEIVINg PROJECT-BASED 
ASSISTANCE.

Although Sabi v. Sterling makes clear that there is no obligation for 
landlords to participate in the Section 8 program, as demonstrated in the 
more recent case of Park Village Apt. Tenants v. Mortimer Howard Trust, 
once the landlord enters the program, certain Section 8 regulations can 
leave the landlord with no viable alternative but to continue participation 
in the program.21

Park Village involves yet another nuance of Section 8 project-based 
assistance referred to as “enhanced vouchers.” In the late 1990s, Con-
gress created an enhanced voucher program to combat the growing 
number of Section 8 project owners terminating or refusing to renew 
their HAP contracts. The enhanced vouchers apply only to those ten-
ants receiving project-based assistance.

Section 8 enumerates certain “eligibility” events under which a tenant 
may be entitled to receive an enhanced voucher. Those events include 
the following with respect to a multifamily housing project: (1) the pre-
payment of the mortgage; (2) the voluntary termination of the insurance 
contract for the mortgage; (3) the termination or expiration of the HAP 
contract; or (4) the transaction under which the project is preserved as 
affordable housing that results in the housing project being eligible of 
enhanced voucher assistance.22
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Provided that the tenant continues residing in the same project in 
which he or she was residing on the date of the above-described eli-
gibility event, the tenant is entitled to continue residing in the same 
project, and if the applicable rent exceeds the amount pursuant to the 
HUD regulations, the government will pay the difference between the 
tenant’s share of rent and the market-rate rent.23 However, the total 
rent charged by the owner still must be reasonable in comparison with 
rents charged from comparable dwelling units in the private, unas-
sisted local market.

In Park Village the owner of an apartment complex developed in 
1978 with the assistance of Section 8 project-based rental subsidies 
attempted to opt out of the Section 8 program after the owner’s final 
project-based HAP contract with HUD expired. The landlord provided 
the tenants and HUD with the requisite one-year notice, requiring the 
tenants to vacate or commence paying the full amount of rent at the 
end of the one year period. At the expiration of the notice-period, the 
landlord raised the rents to market rates, refused to accept the tenants’ 
vouchers and refused to enter into a new HAP contract. The landlord 
then attempted to evict those tenants for failure to pay the full amount 
of rent.

The tenants claimed that under the enhanced voucher program, 
they were entitled to remain in the same project. The landlord argued, 
to the contrary, that the Section 8 regulations allowing the tenant to 
remain in the same project after the occurrence of an eligibility event 
effectively force the landlord to enter into a HAP contract with the PHA 
in contravention of Congress’ stated intent to allow owners to opt out 
of Section 8.

The Park Village court rejected the landlord’s argument, explaining that 
a landlord can refuse to enter into a HAP contract and accept the reduced 
amount of tenant rent, forgoing collection of the rent subsidy from the 
PHA, but the landlord cannot raise the rent charged to the Section 8 tenant 
to market levels, nor can the landlord evict Section 8 tenants who continue 
to pay rent at the level permitted by Section 8. In other words, a property 
owner is not required to enter into another HAP contract, but it is none-
theless required to allow the tenant to remain in the housing unit and pay 
only a reduced share of rent.

Although Park Village concerns only project-based Section 8 assis-
tance, this case is a cautionary tale for landlords considering to forego 
renewal of their HAP contract following an eligibility event. The land-
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lord must weigh the costs associated with continued participation in 
Section 8 with the benefits of receiving market-based rents. As a practi-
cal matter, the landlord may only have the “choice” of extending or re-
newing the HAP contract or suffering an ongoing rental deficit without 
a corresponding payment from HUD—which often is the same as no 
choice at all.

TERMINATION Of TENANCIES RECEIVINg TENANT-BASED 
ASSISTANCE.

In California, a landlord generally must provide a tenant with 60 days 
prior written notice to terminate a residential lease for a periodic tenancy, 
such as month to month tenancy,24 unless the tenant has resided in the 
unit for less than one year, in which case 30 days notice is sufficient.25 
However, in Wasatch Property Management v. Degrate, the California Su-
preme Court confirmed that in order for a landlord to terminate a lease 
with a tenant receiving Section 8 voucher assistance, the landlord must 
provide the tenant with 90 days written notice under Civil Code section 
1954.535.26 This section specifically provides that “[w]here an owner ter-
minates or fails to renew a contract or recorded agreement with a govern-
mental agency that provides for rent limitations to a qualified tenant, the 
tenant shall be given at least 90 days’ written notice of the effective date 
of the termination….”27 The Court held that this 90 day notice period ap-
plies regardless of whether the landlord directly terminates the lease with 
the tenant or terminates the HAP contract with the government.

The facts of Wasatch are relatively straightforward. A Section 8 
landlord served its tenant with a written 60-day notice to termi-
nate the tenancy. The tenant claimed that under Civil Code section 
1954.535, the tenant was entitled to receive 90 days notice before 
termination. The landlord argued that section was inapplicable be-
cause it applies only in jurisdictions that have enacted rent control 
ordinances. The trial court agreed with the landlord and entered 
judgment in its favor.

The parties appealed the judgment. In a published decision, the 
Court of Appeal reversed the judgment, holding that the 90-day notice 
provision in Civil Code section 1954.535 applies in all jurisdictions, 
regardless of whether a rent control ordinance has been enacted, and 
further held that the Termination Notice was inadequate because the 
landlord failed to provide the tenant with notice of good cause to ter-
minate her lease.
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The California Supreme Court granted review to clarify the proper 
interpretation of Civil Code section 1954.535, but declined to review 
the appellate court’s alternate holding that the Termination Notice was 
inadequate. After confirming that the 90-day notice period is required 
regardless of whether the jurisdiction has enacted a rent control ordi-
nance, the Court addressed the issue of whether a landlord must pro-
vide 90 days notice to the tenant when the landlord seeks to terminate 
the tenancy directly with the tenant, as opposed to terminating the HAP 
contract with the government.

Although Civil Code section 1954.535 refers only to terminating a 
contract with the government agency, federal regulations provide that 
the HAP contract terminates if the lease is terminated by the owner or 
the tenant.28 The Court explained that the 90-day notice period must 
also apply if the owner terminates the lease with the tenant, thereby 
knowingly terminating the agreement with the government. To hold 
otherwise, would give the owner a choice between providing a 90-day 
notice or 30-day notice based upon which contract was terminated 
first. The reason being that termination of the HAP contract operates 
to terminate the lease and vice versa.

In light of the Wasatch decision, a landlord (or potential landlord) 
must be aware that it is required to provide a tenant with a 90-day 
notice if it intends to terminate the tenancy or terminate the HAP con-
tract. Unfortunately, Wasatch leaves open the issue of whether the 90-
day notice provision applies when a landlord attempts to terminate a 
Section 8 lease “for cause”, such as in the case of a breach of the terms 
of the rental agreement.

Arguably the 90-day notice provision will apply under any circumstanc-
es since the statute does not appear to address the basis for terminating 
the HAP contract or lease. This unresolved issue gives rise to extreme con-
cern if a landlord is expected to wait 90 days before filing an eviction ac-
tion in the event of a material breach of lease. Not only would a landlord 
be precluded from recovering any monetary amounts owing for several 
months, but the housing unit could be in danger of waste or other dam-
age during that 90-day period.

TERMINATION Of SECTION 8 TENANCIES MuST COMPLy WITH 
LOCAL RENT CONTROL LAWS.

In recognizing the need to provide owners with an incentive to par-
ticipate in the Section 8 program, Congress has attempted to provide 
property owners with the flexibility to opt out of the program. It is for 
this reason that Congress ended what was commonly referred to as the 
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“endless lease” in 1996. Prior to that enactment, Section 8 landlords 
could not refuse to renew a Section 8 lease absent “good cause.” As a 
result, owners are no longer required to provide good cause for their 
refusal to renew a lease agreement and may also terminate a lease for 
business reasons, such as the sale of the unit, renovation, or the desire 
to lease the unit at a higher rate.29

Notwithstanding the relaxing of some federal regulations, Section 8 
landlords remain constricted by any additional requirements imposed 
by local rent control ordinances. Accordingly, landlords in rent control 
jurisdictions still must be mindful of those rent control ordinances to 
the extent that they are not preempted by Section 8.

The Ninth Circuit first tackled the issue as to whether HUD’s regu-
lation allowing termination of a Section 8 lease for “good cause” pre-
empts Los Angeles’ local eviction control ordinance in Barrientos v. 
1801-1835 Morton LLC.30 In Barrientos, the landlord served several 
tenants with a notice of the landlord’s intent to remove the housing 
units from the Section 8 housing program and rent the units at market 
rents. The local PHA advised the landlord that the HAP contracts could 
be terminated only upon lawful eviction of the tenants under state and 
local law. Accordingly, the landlord withdrew the termination notices 
and served the tenants with 90-day notices to terminate the tenancy 
pursuant to the Section 8 regulation allowing a landlord to terminate 
the rental agreement for a business or economic reason including the 
desire to opt out of the Section 8 program and/or the desire to lease 
the unit at a higher rental rate.31

The tenants objected to the proposed eviction on the grounds that 
the rental units are subject to the Los Angeles Rent Stabilization Ordi-
nance (“LARSO”), which restricts possible grounds for eviction to thir-
teen specific reasons, none of which include the expiration of the lease 
term or the desire to raise rent to current market levels. The landlord 
argued that the HUD regulations allowing termination for good cause 
conflicts with LARSO and therefore, LARSO is preempted by the HUD 
regulations.

The Ninth Circuit disagreed, holding that the HUD regulation mere-
ly creates a floor of protection for the tenants, which local laws may 
enhance. The court further held that LARSO and the HUD regulation 
allowing termination for “good cause” are not in conflict because a 
landlord could comply with both laws at the same time. Accordingly, 
the HUD regulations did not preempt LARSO. In other words, a land-
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lord is still required to comply with rent control laws in order to ter-
minate a Section 8 lease.

More recently, in Crisales v. Estrada, the Appellate Division of the 
Los Angeles Superior Court addressed the same issue and chose to 
follow the reasoning of Barrientos.32 In Crisales, the plaintiff landlord 
sought to terminate a Section 8 tenancy subject to LARSO. The land-
lord served its tenant with a 90-day notice to terminate the lease for 
“business and economic reasons.” Specifically, the 90-day notice stated 
that the landlord intended to terminate the lease due to “difficulty 
dealing with Section 8 requirements, paperwork, inspections and at-
tempt to obtain a rent increase. Failure by Section 8 agents in return-
ing phone calls. Constant waste of time to obtain any information. 
…”33 Thereafter, the landlord served the tenant with a three-day notice 
to pay or rent or quit. The tenant tendered its reduced rent and the 
PHA paid its rent subsidy. The landlord rejected both payments and 
filed an unlawful detainer action against the tenant.

During trial, the landlord testified that despite repeated attempts 
over the period of eight years to secure approval from the local PHA 
for yearly three-percent rent increases authorized under LARSO, the 
landlord was never able to secure approval for a single rent increase.

The trial court found in favor of the tenant, holding that the termination 
of the tenancy can be accomplished only for those reasons sanctioned by 
LARSO, and that the “business reason” offered by the landlord was not 
permitted under LARSO. The Appellate Division affirmed the trial court’s 
decision. Although the Appellate Division was not bound by the reason-
ing in Barrientos, it nonetheless agreed with the Ninth Circuit’s “well-
reasoned” decision and upheld the judgment in favor of the tenant.

While the burdens associated with renting apartments subject to 
rent control ordinances present a whole host of issues well beyond 
the scope of this article, Barrientos and Crisales present yet another 
issue for landlords to consider before entering into the world of Sec-
tion 8 housing. Presumably the problems with the Section 8 program 
experienced by the property owner in Crisales are not unique. As dis-
cussed above, the acceptance of Section 8 housing vouchers requires 
an additional agreement beyond the lease directly with the local PHA. 
The practical effect of Barrientos and Crisales is that a landlord in a 
rent control jurisdiction will face greater challenges if it decides to ter-
minate that relationship.
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CONCLuSION.
The web of Section 8 regulations can be overwhelming to navigate, 

particularly in light of the fact that many of the potential challenges are 
not readily apparent from the face of the regulations. While the federal 
government does not compel property owners to participate in the 
Section 8 program, the regulations make termination challenging once 
a relationship has been initiated. State court decisions have made it 
even more difficult in some cases. The myriad of procedural hurdles to 
terminate a Section 8 tenancy may serve the purpose of protecting the 
tenant’s right to due process, but at what consequences? In a market 
where apartment rental rates are quickly on the rise, it seems unlikely 
that landlords would be willing to subject themselves to such admin-
istrative constraints.
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