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A

s you head into 2014, here is a set of 10 ques ons to test your
employment law acumen and see if you are prepared for the coming
year. We will release the answers a er the first of the year. From all
of us at Polsinelli, we wish you and yours a safe and happy New Year.

Employment Law New Year’s Quiz
1.

An employee has complained that he has been working long hours
recently, but has not received any over me pay. The employee is paid a
salary and not hourly, so the company:
a.
b.
c.

2.

Can ignore the employee’s complaint because salaried employees
are not en tled to over me.
Should oﬀer the employee “comp me” to compensate him for the
extra work.
Should take steps to confirm that the employee is properly classified
as “exempt” under the Fair Labor Standards Act and any applicable
state laws.

The U.S. Supreme Court's decision in U.S. v. Windsor struck down a
por on of the Defense of Marriage Act of 1996, which barred federal
recogni on of same‐sex marriage. In light of this recent Supreme Court
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ruling, health and welfare benefits provided under an
employer sponsored benefit plan must:
a.

b.

c.

3.

Be extended to all same same‐sex spouses of
employees regardless of the terms of the plan
document.
Be extended to all same same‐sex spouses of
employees who reside in states that recognize same‐
sex marriage, and to registered domes c partners in
those states that do not recognize same‐sex
marriage.
Be extended to only those spouses that meet the
criteria as a “spouse” as that term is defined under
the controlling benefit plan document.
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4.

If an employer asks a part‐ me, hourly employee to
work on the weekend, the employer must pay that
employee:
a.

b.
c.

5.

An employee with a history of repor ng late to work
has come to your oﬃce and reported that her
supervisor has repeatedly asked her out for dates
despite the fact that she has always declined and told
him to stop asking. An hour later, the employee’s
supervisor stops by your oﬃce and informs you that the
employee was 20 minutes late for her shi . You
should:

An employee has developed a medical condi on that
requires him to take a leave from work. He has now used
all of his allo ed leave under the Family and Medical
Leave Act, and he is not en tled to any other leave
pursuant to any company policy. However, the employee
needs more me to recover and has requested some
addi onal leave. In response to this request, the
company:

a.

a.

b.

b.

c.

Should inform the employee that he has used all of
the leave to which he is en tled under the FMLA, and
that his employment is terminated as a result, but
that he is free to reapply when he is able to fully
return to work.
Should inform the employee that it will try to keep his
posi on open if possible, but that if a qualified
candidate is found before he is able to return to the
job, he will be replaced.
Should treat the employee’s request for addi onal
leave as a request for an accommoda on under the
American’s with Disabili es Act and evaluate in good
faith whether the request can be granted.
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The employee’s regular rate because the Fair Labor
Standards Act does not apply to part‐ me
employees.
Time and one‐half because weekends and nights
require over me compensa on.
The employee’s regular rate of pay, unless the
weekend work will push the employee over 40
hours of work during that work week.

c.

Do nothing because it is clear that the employee
and the supervisor just don’t like each other.
Treat both issues independently, i.e. inves gate the
harassment claim and discipline the employee in
accordance with the company’s tardiness policy.
Inves gate the harassment claim, but ignore the
employee’s tardiness because it is just too
dangerous to discipline an employee who has made
a complaint of sexual harassment.
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6.

An employee has reported that he suﬀers from migraine
headaches, and has sought intermi ent leave under the
Family and Medical Leave Act. He has a history of taking
his sick days on Mondays or Fridays, and o en fails to
follow company policy regarding the need to call in to
report an absence. You should:
a.
b.
c.

7.

Deny the request because, in your opinion, the
employee is clearly faking.
Grant the request because the FMLA allows for
intermi ent leave.
Obtain a medical cer fica on from the employee’s
medical provider in order to evaluate the request and
remind the employee of his obliga on to properly
report absences.

Your company is a network provider for TRICARE,
pharmacy services and/or medical equipment, and you
have just been asked whether the company could be
considered a federal subcontractor with aﬃrma ve ac on
obliga ons?
a.

b.

c.
d.

No, the OFCCP has acknowledged that the Na onal
Defense Authoriza on Act of 2012 (NDAA) excluded
TRICARE network providers from the jurisdic on of
the OFCCP.
Yes, if the company with whom my business has a
contract to be a network provider is crea ng such
network as a prime federal contractor.
Yes, according to the OFCCP if the only basis of
coverage is TRICARE.
B and C.
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8.

The Company hired a new HR director two weeks ago.
During the intake process of comple ng the I‐9 form for
his first new hire, the COO receives an urgent call from
the director. He has discovered that there are I‐9 forms
only for employees hired in the last year; all others for
the nearly 1000 employees are missing. The Company
has no foreign na onal employees so it:
a.

b.

c.

Can tell the HR director to complete, as best as he
can, I‐9s for those employees without one, leaving
blank the sec ons he can't complete, and put them
in a file, saying nothing to the employees.
Do nothing, relying on a five year statute of
limita ons defense to the poten al fines and
penal es (which the HR director read about in an
HR publica on), if ever needed in a federal
inves ga on.
Immediately no fy all current employees, and
those who have le employment if possible, that as
a result of a self‐audit, HR will need to review their
documents from the oﬃcial list; complete new I‐9s
with the original hire date, the actual comple on
date, the employee's signature and a brief
explana on.
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Every year, one of your major customers holds its annual
New Year’s Eve party at an out of town resort. Employees
are not required to a end, but you “highly
recommended” that your sales employees a end the
party. You pay for a block of rooms at the resort so
employees won’t be tempted to drive home drunk. A
sales employee over‐indulges during the fes vi es and,
unfortunately, is found dead in his hotel room the next
morning. The coroner rules death by asphyxia on and
acute alcohol intoxica on. Do you have to report the
death to OSHA?

10. Your superintendent of manufacturing rushes into your
oﬃce and tells you that he was accidentally copied on
an internal email from an employee, who was solici ng
other coworkers to meet a Union organizer for beers
a er work. Although the employee handbook prohibits
personal emails from being sent and received on the
employer’s internal email system, the policy never has
been enforced. Fearing what Union representa on
would do to your bo om line, you should:

a.
b.

c.

Yes. OSHA requires that an employer report a fatality
from a work‐related incident within 8 hours.
No. The fatality is not reportable because the fatality
is not work‐related as the employer did not require
a endance at the customer’s New Year’s Eve party.
No. Even though the death may have occurred in the
work environment – as a endance was “highly
recommended,” the fatality is not reportable as it
solely resulted from the employee drinking alcohol
for his personal consump on .
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a.
b.

c.

Discipline the employee for viola ng an express
handbook policy.
Not discipline the employee for this viola on, but
issue a memorandum a) reminding all employees of
the policy and b) your inten on to enforce it
star ng the first of the month.
Go to the mee ng, buy the first round for all
a endees, and listen to why a Union is necessary at
your workplace.
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For More Informa on
If you have specific ques ons related to this Alert, please contact:


W. Terrence Kilroy | 816.374.0533 | tkilroy@polsinelli.com



Anthony J. Romano | 816.360.4251 | aromano@polsinelli.com



Sco M. Gilbert | 312.463.6375 | sgilbert@polsinelli.com

To contact another member of our Labor and Employment law team, click here or visit our website at www.polsinelli.com >
Services > Labor and Employment > Related Professionals.
To learn more about our Labor and Employment prac ce, click here or visit our website at www.polsinelli.com > Services > Labor
and Employment.
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About Polsinelli
real challenges. real answers.SM
Serving corpora ons, ins tu ons, entrepreneurs, and individuals, our a orneys build enduring rela onships by providing legal counsel
informed by business insight to help clients achieve their objec ves. This commitment to understanding our clients' businesses has helped us
become the fastest growing law firm in the U.S. for the past five years, according to the leading legal business and law firm publica on, The
American Lawyer. Our more than 680 a orneys in 17 ci es work with clients na onally to address the challenges of their roles in health care,
financial services, real estate, life sciences and technology, energy and business li ga on.
The firm can be found online at www.polsinelli.com.
Polsinelli PC. In California, Polsinelli LLP.

About this Publica on
If you know of anyone who you believe would like to receive our e‐mail updates, or if you would like to be removed from our e‐distribu on list,
please contact Kim Auther via e‐mail at KAuther@polsinelli.com.
Polsinelli provides this material for informa onal purposes only. The material provided herein is general and is not intended to be legal advice.
Nothing herein should be relied upon or used without consul ng a lawyer to consider your specific circumstances, possible changes to
applicable laws, rules and regula ons and other legal issues. Receipt of this material does not establish an a orney‐client rela onship.
Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do
not guarantee future results; that every case is diﬀerent and must be judged on its own merits; and that
the choice of a lawyer is an important decision and should not be based solely upon adver sements.
Polsinelli PC. In California, Polsinelli LLP.
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