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By William Walton on Sat, 12/01/2012 - 12:00am

Taking Another Look at Fye v. Kennedy

Damages in tort law are designed to compensate for injury and, in the words of one court, “only for that.”[1] On the other hand, few
bastions of the Tennessee personal injury bar are more vigorously defended (and heartily embraced) than the “Collateral Source
Rule.” No one marches under the rule’s banner more proudly than a personal injury lawyer who has successfully excluded
evidence concerning the amount of actual “paid” medical expenses when compared to the amount of the “billed” medical expenses
in a personal injury case. Conversely, no one squeals louder than a defense practitioner buffaloed into paying a substantial
personal injury settlement based upon phantom “billed” medical expenses that all parties acknowledge will never be paid.

The expansion of government-mandated health care (and the attendant growing dictation of what medical expenses can, and
cannot, be recovered by a health care provider), as well as the heavy influence of government reimbursement rates on private
health care insurers,[2] suggest that it is time for Tennessee courts and the Tennessee General Assembly to revisit the operation
of the Collateral Source Rule in Tennessee. Specifically, the Collateral Source Rule should be re-examined to the extent that it
allows submission to (and recovery of) phantom medical expenses from a jury, but prevents the same jury from considering the
amount of medical expenses actually “paid.” In today’s rapidly changing and complex health care environment, both figures are
relevant to a jury in determining whether medical expenses are “reasonable” and “necessary.”

The question of the reasonableness and necessity of medical expenses as an element of damages in a personal injury action is a
question of fact for the jury.[3] Existing precedent, however, prevents Tennessee juries from considering relevant evidence as to
the actual medical expenses that are paid for an injury.[4] In Tennessee, relevant evidence is defined as “evidence having any
tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.”[5] Evidence of the amount accepted in satisfaction of a bill for medical services
provided to an injured plaintiff is relevant, and consequential as to whether the medical expense is “reasonable.” Yet, Tennessee
courts routinely exclude evidence of “paid” medical expenses from jurors in personal injury cases under the guise that such
evidence would violate the Collateral Source Rule.[6]

The Collateral Source Rule provides that if any injured plaintiff receives medical or other monetary benefits from a source
independent of the alleged tort-feasor, a jury may not hear evidence of the payments from the independent source to reduce or
otherwise offset the damages or other expenses sought from the tort-feasor.[7] Comment b of the Restatement (Second) of Torts
§ 920A (1979) explains the rule as follows:

If the plaintiff was himself responsible for the benefit, as by maintaining his own insurance or by making advantageous
employment arrangements, the law allows him to keep it for himself. If the benefit was a gift to the plaintiff from a third
party or established by law, he should not be deprived of the advantage that it confers

While the Collateral Source Rule has been recognized in various forms in Tennessee common law for more than 75 years,[8] and
it has been abrogated to a certain extent in medical malpractice cases for more than 30 years,[9] Comment b of the Restatement
(Second) of Torts § 920A (1979) was formally “adopted” in personal injury cases by the Tennessee Court of Appeals in Fye v.
Kennedy.[10]

The result in Fye well illustrates the extreme operation of the rule. Fye involved a wrongful death action in which Erlanger Medical
Center generated a medical bill for $748,384.08. Erlanger subsequently submitted the same statement to Medicaid and received
payment in the amount of $75,264. The balance of the bill in the amount of $673,120.08 was written off or otherwise legally
forgiven in accordance with Medicaid regulations.[11]

Judge Susano, writing for the Fye Court, observed that Tennessee focuses on the reasonable “value” of the “necessary” medical
services. Since the bill in the case represented charges for “necessary” treatment, the court reasoned that it was “clear” that the
billed amount, too, was “reasonable.”[12] Without extensive discussion, the Fye Court concluded that the jury was “not entitled to
know that the bill had been partially forgiven.”[13] It stated further that the “collateral source rule precludes a defendant from
attempting to prove that a ‘reasonable’ charge for a necessary service actually rendered, has been, or will be, paid by another —
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not the defendant or acting on someone on his behalf ..."[14] Judge Susano did not comment or otherwise distinguish between
allowing the introduction of evidence that an amount has been paid (as evidence as to the reasonableness and necessity of the
charge) as compared to identifying the source of the reduction. With little comment, and less discussion, subsequent courts have
left the ruling in Fye undisturbed.[15]

In the past, Tennessee juries have been instructed that the “plaintiff may recover for reasonable and necessary expenses for
medical care, services, and supplies actually given in the treatment of a party as shown by the evidence ...”[16] An “expense”
arguably suggests that the personal injury plaintiff should actually incur (or be likely to incur) the expense or cost, rather than
simply receiving a medical bill that will never be paid.[17] More current Tennessee pattern jury instructions inform jurors that

medical expenses are the cost of medical care. services and supplies reasonably required and actually given in the treatment

the plaintiff as shown by the evidence ..."[18]

The growing disparity between the amount of “paid” expenses compared to the amount of “billed” expenses is recurrent in personal
injury litigation. The advent of expanded health care under the federal Affordable Care Act of 2009[19] and extension of Medicaid
programs by various states foretell the increasing (and required) acceptance of “discounted” medical expenses by medical
providers. Unlike benefits that an individual plaintiff may have “negotiated” or purchased from a collateral source, the federal and
state governments have long set the rates which medical providers who honor public insurance programs must accept for certain
medical services.[20]

Different states address the submission of “billed” medical expenses to a jury (as compared to “paid” medical expenses) in
personal injury cases in various ways. There are generally three approaches as to how states address this issue.[21] First, some
states, including Tennessee, appear to apply a “reasonable value of medical services” analysis. Other states may employ an
“actual amount actually paid” analysis.[22] Finally, a third category of jurisdictions appear to utilize a “benefit of the bargain”
analysis.[23]

Fye illustrates a “reasonable value of medical services” approach. The latter generally allows plaintiffs to recover the entire amount
of medical expenses originally billed, including amounts “written off” by health care providers.[24] As indicated by Fye, the
reasonable value of services approach relies upon “comment b” to Restatement (Second) of Torts § 920A, and applies the
Collateral Source Rule even when the source of the payment is a public social insurance entitlement program provided by law.[25]

Fye’s exclusion of evidence of “paid” medical expenses from a jury is not without its supporters. For example, the Colorado
Supreme Court in Wal-Mart v. Crossgrove,[26] recently addressed what it deemed to be the “tension between the collateral source
rule and reasonable value rules” in personal injury cases. In Crossgrove, the medical providers billed almost $250,000 for their
services.

The plaintiff's insurer, however, paid the providers $40,000 in full satisfaction of the bills.[27] In a 2 to 1 decision, the Colorado
Supreme Court ruled that the trial court’'s admission of the paid expenses (along with the amount of billed expenses) constituted
error. Because of the “nature of modern health care billing practices,” the majority in Crossgrove concluded that “a reasonable juror
could easily infer the existence of a collateral source if presented with evidence, for example, that a provider accepted $40,000 in
satisfaction of a $250,000 medical bill.”[28]

In a spirited dissent, Colorado Justice Eid observed that, had the plaintiff (rather than an insurer) negotiated the discount in medical
expenses, there would have been no question that the jury could have heard both the paid and billed amount in determining the
reasonable value of services.[29] Justice Eid further noted that such an example “demonstrates the danger of tying the reasonable
value calculation to who paid the medical provider rather than to the medical provider’s acceptance of the payment.”[30] He further
advocated for submission of evidence of the amount paid (but not including the source of payment) as a relevant factor for
consideration of jurors.

The Kansas Supreme Court recently reached a similar conclusion in its decision of Martinez v. Milburn Enterprises.[31] The
Martinez Court recognized Kansas’s use of the “reasonable value approach.” However, it determined that the Collateral Source
Rule does not bar evidence of the amount originally billed by a health care provider, nor does it bar evidence of the reduced
amount accepted by the provider in full satisfaction of the amount billed. The Martinez decision reasoned that both amounts are
relevant to jurors in addressing the reasonableness and necessity of medical expenses which may be awarded to an injured
plaintiff. At the same time, evidence of the collateral source of the payments was deemed inadmissible.[32]

Discussing the complexities of the health care pricing structure, the Martinez Court observed that one can not reasonably conclude
that the amount of “billed” medical services is determinative of the reasonableness and necessity of such services. The Kansas
Supreme Court further noted that the price that a medical provider is prepared to accept for the medical services rendered is
relevant to the determination of reasonable medical expenses,[33] and, “if a higher stated medical bill, an amount that never was,
and never will be paid, is admitted without evidence of the lower reimbursement rate, the jury will be basing their verdict on ‘mere
speculation or conjecture.”[34]

Rejecting the concerns expressed by the majority in Crossgrove that jurors would “infer” the existence of the plaintiff's collateral
source if they know a smaller amount was paid, the Martinez Court observed that such inferences may exist in virtually any case,
yet jurors are routinely entrusted with considering liability and determining damages.[35]

Regardless of the approach used or analysis employed, all of these decisions reflect that the amount of “billed” medical expenses
in most modern personal injury cases has very little rational relationship to the amount of “paid” medical expenses.

The fundamental principle underlying tort law is to afford compensation for injuries sustained by one person as a result of the
conduct of another. Permitting recovery of illusory medical expenses that have never been paid by the plaintiff or a third-party



insurer (and for which the plaintiff incurs no liability) while, at the time, depriving a Tennessee jury of relevant evidence of the
amount of medical expenses paid (and accepted) for such services, contradicts the idea that an injured party should not be
overcompensated for an injury. The Restatement (Second) of Torts § 911, comment h, states the more equitable proposition as
follows:

When a plaintiff seeks to recover for expenditures made or liability incurred to third persons for services rendered,
normally the amount recovered is the reasonable value of services rather than the amount paid or charged. If however
the injured person paid less than the exchange rate he can recover no more than the amount paid except when the low
rate was intended as a gift to him.

The Fye decision did not specifically address the fact that it is possible to submit medical expense payment information to jurors in
Tennessee without identifying the source of such payment. Consequently, there may be hope for reform — but, such reform will
require prodding. Defense practitioners are encouraged to “make a record,” in the future to present a more expansive record to the
appellate court as to why the submission of “paid” medical expenses is relevant in personal injury action concerning the
reasonableness and necessity of medical expenses. Other commentators have argued that practitioners should also consider
challenging the introduction of unpaid medical expenses by using professional repricing services to determine usual and customary
reasonable expenses for medical services in the community.[36]

Although Fye remains the law in Tennessee, it should be revisited by the courts and, if necessary, by the General Assembly.
Damages for injury should reasonably compensate for the injury, and “only for that.”
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