Wiretap Information Leading to Seizure of 353 Kilograms of Cocaine
Properly Denied to Defendant
In 2005 and 2006, law enforcement obtained orders authorizing seven wiretaps involving
fourteen cell phones used by defendant Steven Montes. The orders involved the magistrate’s
finding of probable cause that Montes and others “have committed or are committing and are
about to commit” certain drug offenses. The magistrate further found that “informal
investigative procedures have been tried and have failed and appear to be unlikely to succeed if
tried and / or are too dangerous.”
The information obtained as a result of the wiretap led to the arrest of Montes and there
others, as well as the seizure of 353 kilograms of cocaine, 50 pounds of methamphetamines, 659
pounds of marijuana, five firearms, and $1,200.000 in allegedly illegal proceeds from other sales.
The defendants were then charged with: 1) conspiracy to commit possession and
transportation of cocaine for sale (Penal Code § 182(a)(1) and Health and Safety Code § 11351
and 11352); and 2) possession for sale and transportation of a controlled substance (cocaine)
(Health and Safety Code § 11370.36(a)). The complaint also alleged weight enhancements for
sentencing based on the quantity being between one and eighty kilograms (Health and Safety
Code § 11370.4(a)(1) and (a)(6)).
Defendants made a motion under Penal Code §§ 329.70 and 1054.1 for discovery of
complete wiretap documentation and to suppress wiretap documentation. Defense counsel were
provided such documentation, but with marked out (redacted) information that defendants argued
amounted to documentation that said nothing. The trial court even agreed that a great deal of
information was blacked over.
The information blacked over was allegedly privileged information that revealed the
identities of confidential informants and / or was critical to other ongoing investigations.
The motion for discovery of the wiretap information and to suppress evidence sought
unredacted affidavits supporting the applications for wiretap orders and the unredacted
transcripts and reports after the intercepts, including the full text of all calls. The motion argued
that such information should be ordered produced because of the prosecution’s obligation to
produce all such documentation and that redacted copies deprived defendants of their right to
challenge the wiretap.
The trial court denied defendants’ motion and the defendants immediately challenged the
ruling to the Second Appellate District.
In People v. Rufino Acevedo (2012 DJDAR 137453), the Second Appellate District
affirmed the trial court. The court found that sealing, the intercepted communications was
proper under People v. Hubbs (1994) 7 Cal.4th 948 and under official information privileges set
forth in Evidence Code § 1040 to §1042. The appellate court found that protecting the identities
of the informants and the information’s confidentiality was paramount.

Accordingly, the Second Appellate District affirmed the trial court, saying that “good
cause” under Evidence Code § 1040 to §1042 allowed the prosecution to withhold certain
information to prevent danger to a witness or to compromise other investigations.
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