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HOW TO USE THIS CASE SERVICE
When you receive your summaries, each page will have an alphabetical letter located
in the upper right-hand corner. Each alphabetical letter corresponds to a separate subject
matter category. For a description of the subject matter included within each letter category,
consult the Table of Contents that follows this page. Each page of the summaries should
simply be filed behind the appropriate letter category for future reference.

EXAMPLE:

K
DAMAGES; EMOTIONAL DISTRESS; DILLION V.
LEGG PRINCIPLE
Jones v. Smith, 82 Cal.App.3d 145
The example cited above deals principally with damages and, therefore, is filed under
Category K.
Good luck and pleasant reading!

Michael J. Brady
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A
INSURANCE COVERAGE; PROFESSIONAL SERVICES EXCLUSION;
COMPLETED OPERATIONS; DUTY TO DEFEND
North Counties Engineering, Inc. v. State Farm General Insurance Company
(2014) 224 Cal.App.4th 902, 169 Cal.Rptr.3d 726
FACTS:
NCE was an engineering firm which built dams. It was hired by Lolonis to build a dam
near its winery. The work and the studies for the work went on for a number of years
(almost 20). Eventually, downstream owners complained that excessive sediment was
occurring and that there were erosion problems. Ultimately, Lolonis filed a complaint
and cross-complaints against NCE, State Farm’s insured. For more than two years, State
Farm refused to defend, although it provided policies during almost the entire period that
NCE was involved. The earlier policies did not contain a professional services exclusion;
the later policy contained a products completed operations provision with a professional
services exclusion. Ultimately, State Farm agreed to defend, but only prospectively. In a
trial on the duty to defend, the trial court directed a verdict in favor of State Farm saying
no duty to defend.
APPELLATE COURT DECISION:
Reversed. During the earlier policies, there was no professional services exclusion, and
there was a potential for coverage during that time. Even during the time when
professional services exclusion was present in the State Farm coverage, NCE was also
sued for direct construction work, not professional services work, and that would have
created a duty to defend. At the least, there were triable issues of fact concerning all of
these questions, and those factual disputes created a duty to defend. There were even
notations by claims people from State Farm indicating there was a “potential for
coverage,” and those were relevant and admissible on the duty to defend question.
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A
INSURANCE BROKERS; BREACH OF FIDUCIARY DUTY; EXTENT OF
DUTY
Mark Tanner Construction, Inc. v. HUB International Insurance Services
(2014) 224 Cal.App.4th 574, 169 Cal.Rptr.3d 39
FACTS:
Tanner was a general contractor. He along with another general contractor formed a pool
of insureds which self-insured for workers compensation. They used a program called
CAP which was approved by the Department of Insurance. Their broker was named
Diversified. CAP went belly up and plaintiff was assessed over $100,000 to take care of
workers compensation exposure. Plaintiff sued Diversified on the theory that they
negligently failed to investigate the financial well-being of the program. Plaintiff further
alleged that Diversified was “in business” with CAP, such that Diversified got a portion
of the premiums paid by developing business which would go to CAP.
The trial court granted summary judgment in favor of the broker.
APPELLATE COURT DECISION:
Affirmed. The broker owes a duty to procure insurance for the insured, but owes no duty
to investigate the financial well-being or stability of the insurance program.
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A
INSURANCE; EXCESS AND UMBRELLA INSURANCE; NAMED INSURED;
ADDITIONAL INSURED; REASONABLE EXPECTATIONS DOCTRINE
Transport Insurance Co. v. Superior Court
(2014) 222 Cal.App.4th 1216, 166 Cal.Rptr.3d 612
FACTS:
Transport issued various policies to its named insured, Vulcan. Vulcan manufactured
products known as “PCE.” Street was an additional insured under the Transport policy.
Street distributed and sold PCE for Vulcan. The issue in this case was coverage under
the excess umbrella policy issued by Transport. The excess and umbrella policy provided
a defense and indemnity in the event there was no coverage under “underlying insurance”
or the limits of the underlying insurance were exhausted. Schedule “A” provided a
listing of the underlying insurance. Transport took the position that the meaning of
“underlying insurance” not only included the nine specific policies listed in the schedule,
but also included any other insurance available to the insured. In previous litigation,
Transport lost on this issue with respect to coverage for the named insured, Vulcan. In
that previously-decided and published decision, the court applied the reasonable
expectations doctrine and ruled in favor of the named insured, Vulcan. The claims at
issue concern property damage actions against Transport and Street for depositing PCE in
the soil and causing soil contamination.
The instant case concerns the position of Street. Transport took the position that it was
not bound by the decision in the previously-decided case, and that the reasonable
expectations of Street could be different than those of Vulcan and that Transport was
entitled to go into those. The trial court ruled against Transport in this respect and
Transport took a writ.
APPELLATE COURT DECISION:
Writ issued in favor of Transport. For example, Transport is taking the position that
Vulcan had its own insurance available to it, and that that insurance counts as underlying
insurance. In discovery, Transport is entitled to go into this issue with Street, in addition
to other issues that would bear upon the “reasonable expectations” of Street. The
reasonable expectations of the named insured and the additional insured are to be treated
separately.
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A
INSURANCE; AUTO POLICY; COMMERCIAL LIABILITY POLICY;
AUTOMOBILE; MOBILE EQUIPMENT; COMPLETED OPERATIONS
American States Insurance Co. v. Travelers Property Casualty Co. of America
(2014) 223 Cal.App.4th 495, 167 Cal.Rptr.3d 288
FACTS:
Mr. and Mrs. Gomez operated a food truck. They leased it from Royal. It had a driver’s
seat and a passenger seat and no others. The rest of the truck was made up of a kitchen
which had a deep fat fryer in it. Mr. Gomez was driving the truck with a passenger to his
right. Mrs. Gomez was standing in the back of the truck in the kitchen area. There was a
collision and the hot oil in the deep fat fryer splashed on Mrs. Gomez, injuring her. Mr.
and Mrs. Gomez sued Royal and the other driver.
American States provided an auto policy to Royal. Travelers provided a commercial
general liability policy to Royal. (Royal was the owner and lessor of the food truck.)
The suit was tendered to American States which initially accepted the tender. American
States settled with the Gomez plaintiffs for $500,000 and the settlement provided that the
Gomezes would be entitled to continue with their action against Royal to the extent that
there was coverage under the Travelers policy.
It was agreed that the continuing lawsuit against Royal would be subject to binding
arbitration. The arbitrator handled the matter, rendering a verdict of more than $2.7
million in favor of Gomez and apportioning liability four ways. In the meanwhile,
Travelers, with the commercial liability policy, defended Gomez in that arbitration.
The instant action concerns coverage by Travelers and American States. American States
seeks to get back the amount that it paid in settlement. Mr. and Mrs. Gomez seek to
obtain coverage under the Travelers policy for their claims.
The trial court ruled in favor of Travelers and against American States, holding there was
no coverage under the Travelers policy and that American States provided coverage.
APPELLATE COURT DECISION:
Reversed.
American States policy: This policy was an automobile policy. But the food truck was
not an automobile; it was mobile equipment, and mobile equipment is not an automobile.
XXXVII/2/4
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A
Additionally, the American States policy excluded liability arising out of equipment
which had been furnished to Gomez, and this is exactly the situation presented in this
case. The American States policy also stated that it did not apply with respect to
accidents arising out of “operations that had been completed.” In the present case, the
operation was completed when Gomez leased the mobile equipment from Royal.
Travelers policy: This was a commercial general liability policy. It excluded accidents
arising out of the use of automobiles, but this was not an automobile. The gravamen of
the claim by Gomez is products liability. Travelers provides coverage for such a claim,
its “auto exclusion” does not apply [because this is mobile equipment, not an automobile]
and, therefore, Travelers provides coverage for the entirety of the claim.
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A
INSURANCE; HOMEOWNERS INSURANCE; SUBROGATION;
CONSTRUCTION DEFECTS; RIGHT TO REPAIR ACT
KB Home Greater Los Angeles, Inc. v. Superior Court
(2014) 223 Cal.App.4th 1471, 168 Cal.Rptr.3d 142
FACTS:
This is an extremely interesting homeowners coverage/subrogation case involving a
Right to Repair Act. The insured’s home was vacant. A water leak was detected by the
property manager. The homeowners insurer Allstate was promptly notified, and Allstate
had a business method in place for prompt resolution of such matters. It sent its repair
people out and they took care of the matter. The builder (KB) was then notified of the
defect, the problems, the repair costs, and Allstate commenced a subrogation action
against the builder. The builder in essence relied upon the Right to Repair Act which
says that litigation cannot be commenced against a builder who sold a new home to the
insured unless the builder is first notified and given the opportunity to repair the problem.
KB took the position that no prior notice had been given, notice was only received after
the repairs and expense had been incurred. The trial court disagreed with the builder.
APPELLATE COURT DECISION:
Reversed. The builder is correct. The Right to Repair Act establishes an elaborate
scheme whereby litigation by the homeowner against the builder for construction defects
is precluded until the builder is first given notice of the problems and given an
opportunity to correct them. Only after failure to do, or inadequate performance, can the
homeowner sue the builder. Allstate has no right, therefore, to pursue a subrogation
action in this case.
COMMENT:
This decision raises very important issues and dilemmas in this field. Obviously, the
insured always wants immediate repairs, especially with a problem such as a broken pipe
which is doing other damage to the property. But how can the insurer be expected to rush
in and repair and pay for anything if, by doing so, the insurer wipes out its own rights
against the person responsible for the construction defect (the builder)? Would the
insurer who stands behind the Right to Repair Act be in bad faith? Of course, the insurer
may anger the homeowner by taking such a position, thereby causing the homeowner to
cease using the insurer as its homeowners carrier – another potential.
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Could the insurer modify its subrogation language to protect itself? But would
homeowner insurers do so, since that might be viewed as a bad marketing practice?
Details of the Right to Repair Act do create a substantial period of time for various acts to
be done, giving the builder opportunities to make decisions. These periods of time would
probably be considered too long for the average homeowner wanting prompt resolution
of the problem. Watch for this decision possibly to be taken up by the California
Supreme Court.
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A
INSURANCE COVERAGE; UNDERINSURED MOTORIST COVERAGE;
PEDESTRIAN; NON-RESIDENT RELATIVE
Berendes v. Farmers Insurance Exchange
(2013) 221 Cal.App.4th 571, 164 Cal.Rptr.3d 498
FACTS:
The decedent was killed when struck, as a pedestrian, by a car driven by an underinsured
motorist. The decedent was the daughter of a man insured by Farmers. The decedent
was actually listed on his policy as a “rated driver.” But the decedent was a non-resident
relative (did not live with the father). The heirs of the decedent sought underinsured
motorist coverage from Farmers which declined.
The trial court ruled that there was no underinsured motorist coverage provided.
APPELLATE COURT DECISION:
Affirmed. It is true that the decedent would be an “insured” under the named insured
father’s policy. That is for liability purposes. The policy specifically does not provide
underinsured motorist coverage unless the decedent, a non-resident relative, is upon,
adjacent to, or alighting from a motor vehicle. As a pedestrian, decedent does not fall
into this category. Had decedent been a resident relative, the result would be different.
But as a pedestrian, this non-resident relative is not entitled to underinsured motorist
coverage.
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A
INSURANCE COVERAGE; MOTOR VEHICLE EXCLUSION
Farmers Insurance Exchange v. Superior Court (Bautista)
(2013) 220 Cal.App.4th 1199, 163 Cal.Rptr.3d 609
FACTS:
Jose Bautista, the grandfather, ran over his own granddaughter in his driveway with his
pickup. The granddaughter had been in the house with the grandmother who was
supervising her. However, she got out of the house. The grandmother’s name was Sara.
A lawsuit was filed against Jose and Sara, the claim against Sara being negligent
supervision. Farmers was the insurer. In the lawsuit against Sara and Jose, Farmers
stipulated to a judgment and then filed a declaratory relief action contending there was no
coverage because of the motor vehicle exclusion in the homeowners policy saying that
there would be no coverage for injuries resulting from the ownership, operation or use of
an automobile.
The trial court denied Farmers’ summary judgment motion.
APPELLATE COURT DECISION:
Writ issued: summary judgment for Farmers is ordered. This case is not governed by
State Farm v. Partridge.
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C
INSURANCE; BAD FAITH; SETTLEMENT
Aguilar v. Gostischef
(2013) 220 Cal.App.4th 475, 163 Cal.Rptr.3d 187
This is a very convoluted and, in some respects, circumscribed “bad faith” related case. The
plaintiff driver and the defendant driver were in an auto accident, and plaintiff lost his leg.
The defendant had a $100,000 insurance policy with Farmers and had no assets. The
plaintiff’s lawyer wrote Farmers three times asking what the limits were, and this was not
disclosed. Ultimately, plaintiff submitted a demand to Farmers for $700,000. This was
done pursuant to a 998. The verdict against defendant was for more than $2,000,000.
Plaintiff was ultimately awarded “costs” [pursuant to the 998] for an amount over
$1,000,000.
APPELLATE COURT DECISION:
All this was ultimately affirmed. In doing so, the Appellate Court indicates that Farmers
could have been liable in bad faith for failing to disclose policy limits and this would have
subjected it to liability for the entire verdict. Rather than a definitive case on bad faith,
however, the case is really largely devoted to “998 costs” and related issues.
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D
PROFESSIONAL LIABILITY; MEDICAL; STATUTE OF LIMITATIONS
Arroyo v. Plosay
(2014) 225 Cal.App.4th 279, 170 Cal.Rptr.3d 125
FACTS:
Plaintiff’s decedent, a woman, reportedly, had cardiac arrest and died. She was placed in the
hospital morgue. It was discovered that her face had been mutilated after being placed in the
morgue. Plaintiff brought one cause of action allegedly that the decedent had been placed in
the morgue while still alive and that she had mutilated her own face while attempting to
escape from the morgue vault (she froze to death). Another cause of action alleged that
hospital staff had mutilated her face. An expert testified that she was probably alive when
she was placed in the morgue vault. The lawsuit was filed within a year after the expert
report. The trial court sustained defendant’s demurrer based on the one-year statute of
limitations running from the date of discovery.
APPELLATE COURT DECISION:
Reversed. Plaintiff had no idea that decedent was still alive when placed in the vault until
the expert report came out. Therefore, it was improper to dismiss the case based on the
statute of limitations.
COMMENT:
Talk about a macabre case!
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D
PROFESSIONAL LIABILITY; REAL ESTATE PERSONNEL
Horiike v. Coldwell Banker Residential Brokerage Company
(2014) 225 Cal.App.4th 427, 169 Cal.Rptr.3d 891
FACTS AND HOLDING:
Court of Appeal holds that a real estate salesperson has the same fiduciary duty (duty of
disclosure) imposed upon a real estate broker by California law.
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D
PROFESSIONAL LIABILITY; FRAUD; BREACH OF PROFESSIONAL RULES OF
CONDUCT
Prakashpalan v. Engstrom, Lipscomb and Lack
(2014) 223Cal.App.4th 1105, 167 Cal.Rptr.3d 832
FACTS:
This is a complicated malpractice claim against the well-known plaintiffs’ law firm of
Engstrom, Lipscomb and Lack (“Engstrom”). Engstrom represented about 93 plaintiffs in
connection with the Northridge earthquake. The action was a representative action, not a
class action. The action was a bad faith action against State Farm. The case settled for $100
million. Plaintiffs received $500,000 after Engstrom deducted the $245,000 contingent onethird fee. In the instant malpractice and fraud claim, plaintiff alleges that through
investigation that plaintiff conducted with other parties to the litigation, plaintiff discovered
that Engstrom had withheld and failed to account for approximately $22 million of the
settlement proceeds. Plaintiff sued for malpractice and fraud. The trial court made various
rulings on the statute of limitations
APPELLATE COURT DECISION:
The malpractice claim is barred by the one-year statute of limitations. However, the fraud
claims are not barred because of various special statutes of limitations in the Probate Code
and in the Code of Civil Procedure pertaining to fraud. Plaintiff asserts an unrelated claim,
namely, that Engstrom undertook representation of a party in another case when, prior to
undertaking that representation, Engstrom had been representing plaintiff, and plaintiff was
the person being sued by the party that Engstrom now represented. The claim was that this
was a breach of the Rules of Professional Conduct. The Appellate Court indicated that
causation would have to be proved by the plaintiff, and that issue was not clearly
demonstrated from the state of the pleadings.
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D
PROFESSIONAL LIABILITY; ATTORNEYS; ANTI-SLAPP SUIT
Graham-Sult v. Clainos
(2013) 738 F.3d 1131 (9th Circuit)
FACTS:
This is a very complicated estate suit arising out of the death of the famous professional
producer of shows, Bill Graham. When Bill Graham died, his heirs were his two sons. The
executor was a man named Clainos and the attorney advising Clainos was Greene. The
estate was the possessor of certain valuable copyrighted materials including a series of
posters, scrapbooks and various other items of intellectual property. A complicated series of
sales transactions were arranged. Ultimately, his sons sued Clainos and Greene claiming
many causes of action, including breach of fiduciary duty, conversion of property,
conspiracy, aiding and abetting, and fraud.
The defendants (Clainos and Greene) filed anti-SLAPP motions and the district court
granted the motions, dismissing the sons’ suit.
NINTH CIRCUIT DECISION:
Affirmed in part, reversed in part. With respect to Clainos, with respect to personal property
that he took possession of and then mishandled, that would not be “protected activity”
because it was not speech but rather conduct. With respect to Greene, it was appropriate to
dismiss the claims since this was a matter of public interest and he was sued for writings and
speech.

XXXVII/2/16

6/14

MICHAEL J. BRADY
ROPERS, MAJESKI, KOHN & BENTLEY
1001 MARSHALL STREET, STE. 500
REDWOOD CITY, CA 94063

D
PROFESSIONAL LIABILITY; LEGAL MALPRACTICE; ATTORNEYS;
CONFLICT OF INTEREST
Yanez v. Plummer
(2013) 221 Cal.App.4th 180, 164 Cal.Rptr.3d 309
FACTS:
Yanez and Garcia worked for Union Pacific repairing locomotives. They were engaged in
this activity and working together. A locomotive engine was raised above a “drop pit.”
Garcia said that he had dropped a socket in the pit and went to retrieve it. When he went
down on the floor of the pit (which was covered in oil and grease), he slipped and fell and
injured himself. He ultimately sued Union Pacific under the FELA.
A first statement was taken from Yanez. In that statement, he indicated that he did not see
Garcia slip and fall. A more detailed second statement was then taken, in which Yanez
indicated that he did see Garcia slip and fall. When it came time for the deposition of Yanez
to be taken, he told his attorney (Plummer), who was representing both Union Pacific and
Yanez, that he was concerned about the discrepancy between the first and the second
statements, and that this might jeopardize his employment. The deposition of Yanez went
ahead; questions were asked by both attorneys. Garcia’s attorney got Yanez to confirm that
he did not see Garcia fall. Plummer then asked questions and introduced Yanez’s second
statement in which he said that he did see Garcia slip and fall, but Plummer did not
introduce as an exhibit the first statement (which would have been consistent with Yanez’s
deposition testimony). In any event, after the deposition, Union Pacific commenced
disciplinary proceedings against Yanez on grounds of “dishonesty” in light of the conflicting
statements, and he was ultimately terminated. Yanez sued Plummer for malpractice, conflict
of interest, etc. The trial court granted summary judgment in favor of Plummer on the
grounds it could not be shown that Plummer’s conduct caused Yanez to lose his job.
APPELLATE COURT DECISION:
Reversed. There are triable issues of fact on the causation question. There are issues as to
whether Plummer was guilty of a conflict of interest in representing both the employer and
the employee, Yanez. Plummer did not give Yanez a chance during the deposition to
explain the conflicting information in the two statements. A version that Yanez did see
Garcia slip and fall favored Union Pacific’s position, whereas a version that he did not see
Garcia favored Garcia’s position. The way things worked out, it appeared that Plummer was
favoring the version that helped Union Pacific, whereas this ultimately hurt Yanez by
creating an appearance of dishonesty, and Yanez had told Plummer that he was concerned
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about this. Triable issues of fact exist, and therefore, it was inappropriate for the court to
grant summary judgment.
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D
PROFESSIONAL LIABILITY; MEDICAL MALPRACTICE; CAUSATION
Leal v. Mansour
(2013) 221 Cal.App.4th 638, 164 Cal.Rptr.3d 695
FACTS:
The decedent died during gallbladder surgery. An action for wrongful death was filed. The
allegation against the hospital was that the hospital was responsible for monitoring the
ventilator on which the decedent was placed, the ventilator malfunctioned and the hospital
was responsible. The physician was sued for general negligence, including post-operative
care. The case went to trial; the hospital obtained a non-suit with the trial court finding that
no expert testimony had been admitted showing that the ventilator was defective or had
malfunctioned. The case against the surgeon then proceeded. The surgeon argued that the
ventilator was a substantial factor in causing the patient’s death. The jury found that the
doctor was negligent, but that the negligence was not a substantial factor in causing the
patient’s death. The surgeon received a defense verdict.
APPELLATE COURT DECISION:
Affirmed. Code of Civil Procedure section 581C(d) provides that when a party (hospital)
receives a non-suit, no other defendant may argue that that party was at fault. But in the
present case, fault was not argued against the hospital; instead, the surgeon argued that the
malfunctioning ventilator was not a causative factor in the patient’s death. The surgeon
could make such argument. The judgment is affirmed.
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E
GOVERNMENT LIABILITY AND IMMUNITY; DESIGN IMMUNITY
Martinez v. County of Ventura
(2014) 225 Cal.App.4th 364, 169 Cal.Rptr.3d 880
FACTS:
Plaintiff and his wife were riding on a motorcycle. The motorcycle hit a drain which had
been installed by County workers along side the road. The drain top (called a top hat drain)
was sticking up about 10 inches. In the lawsuit against the County for dangerous condition
of public property, the jury found that the property condition was dangerous but ruled in
favor of the County on “design immunity.”
APPELLATE COURT DECISION:
Reversed. Design immunity does not apply. No evidence was presented that there was any
“design” at all that was approved by some responsible person with discretion authority or by
someone who was delegated that authority. This drain was simply installed by County
workers. The design immunity defense does not apply.
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E
GOVERNMENT LIABILITY AND IMMUNITY; JUDICIAL IMMUNITY; FAMILY
LAW
Bergeron v. Boyd
(2014) 223 Cal.App.4th 877, 167 Cal.Rptr.3d 426
FACTS:
Husband and wife were in a custody dispute. The judge ordered the appointment of a
“custody evaluator” to be paid for by the parties. The custody evaluator was to investigate
and make recommendations to the court. The evaluator did so. One of the parties then sued
the evaluator claiming that he was biased and had done an improper evaluation. The
defendant demurred. The trial court sustained the demurrer without leave to amend.
APPELLATE COURT DECISION:
Affirmed. Absolute judicial immunity protects not only the judge, but also persons
appointed by the judge to assist in the judicial process.
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E
GOVERNMENT LIABILITY AND IMMUNITY; CLAIM STATUTE; SEXUAL
MOLESTATION; ACCRUAL OF CAUSE OF ACTION
J.J. v. County of San Diego
(2014) 223 Cal.App.4th 1214, 167 Cal.Rptr.3d 861
FACTS:
The minor plaintiff was sexually molested by the foster father after being placed in the foster
home by the County. A lawsuit was filed against the County claiming negligence in the
placement of plaintiff in that particular foster home, failure to investigate and supervise, etc.
Plaintiff did not file a petition for relief from the claims filing requirement until a year after
the County said the plaintiff was aware of the harm and the cause and, therefore, more than a
year after the accrual of the cause of action. The parents of plaintiff had attended the
sentencing hearing of the molester and this occurred more than a year before the petition for
relief from the claims statute was filed.
The trial court denied relief from the claims filing requirements.
APPELLATE COURT DECISION:
Affirmed. When the parents of the minor attended the sentencing hearing, they heard the
molester testify, and they actually spoke at the hearing. They became aware of the cause
and the cause of the harm at that time. The parents say that their cause of action accrued
when their attorney was given a copy of the police reports that discussed the incident. But
there are no new facts on that police report that did not come out at the earlier hearing that
the parents attended. The trial court acted correctly in denying relief.
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GOVERNMENT LIABILITY AND IMMUNITY; DISCRETION AND
MANDATORY DUTIES
State Department of State Hospitals v. Superior Court
(2013) 220 Cal.App.4th 1503, 163 Cal.Rptr.3d 770
FACTS:
In 1996, Pitre raped and threatened to kill a female, although she escaped. Pitre served in
prison for this rape until 2007. He was then released on parole. Before he was released, the
Department of Mental Health found that he was not a sexually violent predator and should
not be civilly committed under California’s SVPA (Sexually Violent Predators Act).
Shortly after he was released, he raped and murdered a 15-year-old girl, and her family filed
a suit against the Department, alleging breach of mandatory duties. The trial court overruled
the defendant’s demurrer.
APPELLATE COURT DECISION:
Writ issued to compel dismissal of the plaintiff’s suit for damages. The SVPA contains an
elaborate procedure for determining whether a person should be civilly committed under the
SVPA because they are a violent predator. Multiple steps and multiple mental examinations
must be conducted by multiple psychiatrists or psychologists. In the present case, while it is
true that some of these steps had not been performed, thereby constituting violation of a
mandatory duty, the release was not a proximate cause of the death which forms the basis of
plaintiff’s suit. Reason: various discretionary decisions made, and it is unclear as to what
those decisions would have been.
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E
GOVERNMENT LIABILITY AND IMMUNITY; CLAIM STATUTE;
REASONABLE EXCUSE FOR NON-COMPLIANCE
DeVore v. California Highway Patrol
(2013) 221 Cal.App.4th 454, 164 Cal.Rptr.3d 263
FACTS:
This action was for wrongful death. The decedent was a motorcyclist who collided with the
motorist who was under the influence (alcohol and drugs). The plaintiffs did not petition for
relief from the claim statute until more than six months after the accrual of the cause of
action. Their excuse was that they did not discover until several months after the collision
that there had been a traffic stop established by the police; that the drunken motorist was
encountered; and that had the police officer at the traffic stop done his duty, because the
motorist did not have a driver’s license, the car would have been impounded and the
accident would never have therefore occurred. There was nothing in the police report about
the accident that referred to anything about the traffic stop, and the evidence was largely
undisputed that this information had come out later, that plaintiffs had fairly promptly then
sought an attorney, and that the application for relief from the claim statute had been filed at
that time. The trial court denied relief.
APPELLATE COURT DECISION:
Reversed. A reasonable excuse had been set forth; there was no reason why plaintiffs would
have known about the traffic stop in time to comply with the requirements of the claim
statute. Adequate basis for relief/excuse had been set forth.
[Plaintiffs’ action was against the CHP.]
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GOVERNMENT LIABILITY AND IMMUNITY; CHILD ABUSE REPORTING ACT
Cuff v. Grossmont Union High School District
(2013) 221 Cal.App.4th 582, 164 Cal.Rptr.3d 487
FACTS:
Under the Child Abuse Neglecting and Reporting Act (CANRA) [contained in Education
Code section 49076], school officials are required to make disclosures of suspected child
abuse to certain designated persons, and only to those persons. The counselor at defendant’s
school made a disclosure of suspected child abuse to the ex-husband of plaintiff (the
mother). The mother sued. The trial court ruled that the counselor was entitled to
immunity.
APPELLATE COURT DECISION:
Reversed. The ex-husband is not one of the people to whom disclosure is permitted to be
made. Nor can the report be considered a “pupil record,” thereby making the counselor
immune for disclosing it. If it were a pupil record, it would be open for anyone to review,
undermining the privacy and confidentiality features of the Act. The group of people to
whom disclosure can be made is extremely narrow.
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F
ANTI-SLAPP; OFFICIAL ACTS; HOMEOWNERS ASSOCIATION
Talega Maintenance Corporation v. Standard Pacific Corporation
(2014) 225 Cal.App.4th 722, 170 Cal.Rptr.3d 453
FACTS:
A developer built a large development with more than 3,500 home. It was a planned unit
development. It had various trails and hiking trails. The developer had the right to appoint a
majority of the homeowner association board of directors. The rest were “independent.”
The homeowners association also retained title to a portion of the property, including some
of the trails. There was a severe storm. Substantial damage was done to the trails. The
HOA board of directors advised the homeowners association that they were responsible for
paying for the damage and repairs ($500,000). They did so. Then there was a subsequent
storm. This time, the independent members of the board of directors (those not appointed by
the developer) retained a consultant who advised them that the developer, not the
homeowners association, was obliged to pay for the repairs. The independent members of
the board sued the other board members and developer claiming fraud and misrepresentation
initially for having told them that the homeowners association had the responsibility to pay.
The board members appointed by the developer moved to dismiss under the anti-SLAPP
statute. The trial court denied the motion.
APPELLATE COURT DECISION:
Affirmed. The acts of the board were not “official” acts and this was not a protected activity
and not in the public interest. The anti-SLAPP statute does not apply to the claims for fraud
and misrepresentation.
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DEFAMATION; COMMON INTEREST PRIVILEGE; CHIROPRACTOR
Hui v. Sturbaum
(2014) 222 Cal.App.4th 1109, 166 Cal.Rptr.3d 569
FACTS:
In 2003, a chiropractor was accused of mishandling a female patient and he lost his license.
The license was restored five years later in 2008. Sturbaum was a claims investigator for an
insurance company. He was involved in a claim involving two plaintiffs who had been
treated by the chiropractor. Sturbaum’s investigation indicated that the chiropractor was
guilty of fraudulent billing in violation of regulations that govern such and in violation of the
Business and Professions Code. Sturbaum talked with the chiropractor about these issues,
and the chiropractor said that although the injuries were minor, the accident had aggravated
pre-existing conditions. In 2010, the Department of Insurance itself began investigating the
chiropractor and contacted Sturbaum for information, with Sturbaum did provide. Sturbaum
also told the plaintiff’s attorney’s assistant (Yu) in connection with settlement discussions
that Sturbaum suspected that fraudulent billing was present.
The chiropractor sued Sturbaum for defamation, claiming that he spread this information
about false billing to Yu and other personal injury attorneys. Sturbaum moved to dismiss
under the anti-SLAPP statute. Trial court granted the motion.
APPELLATE COURT DECISION:
Affirmed. Sturbaum’s communications were protected under the “common interest”
privilege. Hence, the chiropractor did not demonstrate that he had a probability of
prevailing since the communications which were the subject of the defamation case were
protected under the common interest privilege. The case was properly dismissed.
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F
DEFAMATION; RETRACTION
Kalpoe v. Superior Court
(2013) 222 Cal.App.4th 206, 166 Cal.Rptr.3d 80
FACTS:
The defendant, a television show, broadcast a secretly-recorded interview with plaintiffs. It
concerned the notorious Natalee Holloway disappearance and death on the island of Aruba,
an incident widely covered for many months by television. The plaintiffs sued for
defamation, claiming that the interview was secretly recorded without their consent and that
the statements of plaintiffs were manipulated. During hearings on motions in limine, the
trial court agreed with the defense that plaintiffs would not be allowed to introduce evidence
on general and punitive damages because plaintiffs had not requested a retraction or a
correction under Civil Code section 48a. Plaintiffs petitioned for a writ.
APPELLATE COURT DECISION:
Application for writ denied. The necessity to request a retraction or a correction applies to
televisions broadcasts, and this is not limited to news broadcasts but applies to all manner of
television shows. Not having done so, plaintiff s are precluded from seeking general or
punitive damages.
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G
NEGLIGENCE; RIGHT TO REPAIR LAW; ADR
McCaffrey Group, Inc. v. Superior Court
(2014) 224 Cal.App.4th 1330, 169 Cal.Rptr.3d 766
FACTS:
Plaintiff was a homeowner who had purchased the house from the builder after the Right to
Repair law was enacted. This particular builder had an ADR clause that was part of the
purchase contract. It provided some of the same provisions as the Right to Repair law; for
example, the builder would have an opportunity to repair any problem before litigation
could be filed. However, the ADR agreement contained different timetables for the parties
to act than the timetables set in the Right to Repair law. When the homeowner sued, the
builder filed a motion to compel ADR and stay the lawsuit. The trial court denied the
builder’s motion. The builder appealed.
APPELLATE COURT DECISION:
Reversed. Under C.C.P. section 914(a), the Right to Repair law is not necessarily the
exclusive procedure that must be followed. The contractor (builder) is also allowed to have
his own contract. It is not required that this contract contain identical timetables to the
precise timetables contained in the Right to Repair law. On the merits, the timetables for
action and reaction set forth in the present ADR contract are reasonable, and therefore, the
trial court erred in holding that the builder’s own contract providing for ADR procedures
and timetables was unconscionable.
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NEGLIGENCE; COMPARATIVE FAULT; PROPOSITION 51; NON-ECONOMIC
DAMAGES
Vollaro v. Lispi
(2014) 224 Cal.App.4th 93, 168 Cal.Rptr.3d 323
FACTS:
Plaintiff was a passenger in a car driven by Meredith. Meredith pulled off at a freeway exit
and was rear-ended by Lispi. Lispi testified that Meredith had made a sudden stop.
Meredith denied this. Plaintiff only sued Lispi. When the case went to trial, Lispi submitted
a special verdict form allowing the jury to assess fault to Meredith in addition to Lispi. The
jury returned a verdict for more than $661,000 in favor of plaintiff, with $500,000 of the
verdict being for non-economic damages. The trial judge did not allow Lispi’s special
verdict to be used, and therefore the only assessment of fault was against Lispi.
APPELLATE COURT DECISION:
Reversed. Under Proposition 51, the jury is entitled to assess fault for all those who caused
the accident, even non-parties.
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G
NEGLIGENCE; GENERAL CONTRACTORS; CONSTRUCTION DEFECT;
RIGHT TO REPAIR ACT; IMPLIED WARRANTY OF FITNESS AND
WORKMANSHIP
Burch v. Superior Court
(2014) 223 Cal.App.4th 1411, 168 Cal.Rptr.3d 81
FACTS:
The developer arranged for a home to be built in the Los Angeles area. He hired a general
contractor. Burch was the eventual purchaser of the home. Burch encountered various
construction defects, some of which were causing actual property damage. A lawsuit was
filed against the developer and general contractor with causes of action under the Right to
Repair Act, for negligence, and for breach of the implied warranty of fitness and
workmanship. The trial court sustained demurrers and dismissed the negligence and implied
warranty claims.
APPELLATE COURT DECISION:
Right to Repair Act: This is not the exclusive remedy available to homeowners who
encounter construction defects. Common law remedies such as negligence and implied
warranty are also available.
Negligence: It is true that the purchaser (Burch) was not in privity with the contractor; but it
was foreseeable that someone in Burch’s position would be injured for damaged and,
therefore, a duty of care under the negligence theory is permitted under common law.
Implied warranty: This arises out of contract and, again, Burch is not in privity and had no
contractual relationship with the general contractor. However, Burch is a third party
beneficiary and, as such, can proceed under this claim.
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NEGLIGENCE; DROWNING; PREMISES LIABILITY
Johnson v. Prasad
(2014) 224 Cal.App.4th 74, 168 Cal.Rptr.3d 196
FACTS:
The defendant homeowner owned a house which was rented to others. There was a pool in
the backyard. There was a fence around the backyard. The only access to the pool was
from the house through a sliding door in the kitchen with a security gate over it. But there
was no self-latching mechanism on the door or the gate. A party was being held at the
house, and there were several guests, including a grandmother and her husband who were
escorting their four-year-old grandson. People were coming and going through the sliding
door to the pool. The grandson was one of those. He was not discovered until he had
drowned and was at the bottom of the pool. A lawsuit was filed. The trial court granted
summary judgment in favor of the homeowners.
APPELLATE COURT DECISION:
Reversed. There are triable issues of fact on duty and causation. Lack of some self-closing
mechanism for the sliding door, the only access to the pool, or the security gate created
factual issues. It was improper to grant summary judgment.

XXXVII/2/34

6/14

MICHAEL J. BRADY
ROPERS, MAJESKI, KOHN & BENTLEY
1001 MARSHALL STREET, STE. 500
REDWOOD CITY, CA 94063

G
NEGLIGENCE; ALCOHOL; SOCIAL HOST LIABILITY; MINOR
Ennabe v. Manosa
(2014) 58 Cal.App.4th 697, 168 Cal.Rptr.3d 440 (California Supreme Court)
FACTS:
This is a case where the California Supreme Court establishes an important new rule
concerning social host liability. Jessica Manosa, a minor, was having a party for friends,
most of whom were minors. The party was being held at her parents’ residence, but they
knew nothing about it and did not consent. People started attending the party who had not
been invited. Jessica asked one of her friends to stand by the door and charge between $3
and $5 as an admission fee for anyone who came. Some people paid, some people did not.
Garcia, uninvited, came to the door and paid the fee. He then went inside with some of his
friends and they became very obnoxious and intoxicated. Jessica asked her friend Ennabe to
escort Garcia and friends outside, which Ennabe did. Ennabe got into a fight with this group
and Ennabe stepped out into the street, Garcia, drunk, got into his car and negligently ran
over Ennabe, killing him. A wrongful death suit was filed by Ennabe’s parents.
The trial court and the Appellate Court threw the suit out on grounds of the extensive
network of social host immunities created by the Legislature in the 1970s and ‘80s.
SUPREME COURT DECISION:
Liability exists by reason of Business & Professions Code section 25602.1, which creates an
exception to immunity when a person sells alcohol to an obviously intoxicated minor.
Garcia was obviously intoxicated. Garcia paid for admission to the party. That constitutes
consideration for the alcohol and constitutes a sale under the Business & Professions Code.
Accordingly, there is basis for legal liability.
COMMENT:
Previously, when courts, including the Supreme Court, have found social host liability (in
the ‘70s and the ‘80s), the Legislature [probably prompted by the restaurant and beverage
industries] has stepped in to immunize such people who furnish alcoholic beverages.
Therefore, watch for the Legislature to overrule this decision, as they have overruled other
Supreme Court decisions in the past in this area. This decision creates some real worries for
parents: if their kid hosts this kind of party, or admission is charged, big trouble could result
– at least for the child hosting the party. But that child is probably an insured under the
parents’ homeowners policy, creating potentially large insured losses. Ironically, providing
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the alcohol free of charge, even to intoxicated minors, would create no liability.
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G
NEGLIGENCE; DUTY; PRE-CONCEPTION INJURIES
Elsheref v. Applied Materials, Inc.
(2014) 223 Cal.App.4th 451, 167 Cal.Rptr.3d 257
FACTS:
The action is on behalf of a child born with birth defects. The parents claimed that the father
of the child worked for the defendant employer and that the father was engaged in the semiconductor business, helping build computer products. In connection with that business, the
father was exposed to numerous toxic agents, including mercury and ethylene glycol, in
addition to tools containing ionizing radiation. As a result of this exposure, the child was
born with birth defects. Causes of action were stated for negligence and strict products
liability. The trial court granted summary judgment for the defendant.
APPELLATE COURT DECISION:
Affirmed in part, reversed in part. The Court indicated that with respect to the negligence
claims, the classic breach of duty claims, the defendant was not liable for such preconception injuries. Imposing a duty would be bad public policy and the liability was too
attenuated. However, with respect to the strict liability claim, the same concepts of duty,
causation, etc., are not necessarily involved and, therefore, it was error to dismiss plaintiff’s
strict liability claim.
COMMENT:
One wonders how plaintiff can recover in strict liability against the employer as
distinguished from the supplier of the product (the products sound like generic dangerous
toxic products). Nevertheless, the decision certainly makes sense from the corporate policy
standpoint with respect to duty and pre-conception injuries to a child.
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I
PRIVILEGE LITIGATION PRIVILEGE
Falcon v. Long Beach Genetics, Inc.
(2014) 224 Cal.App.4th 1263, 169 Cal.Rptr.3d 497
FACTS:
Falcon and Patterson had questions as to whether Falcon’s daughter was also Patterson’s
child. Patterson, in connection with a county paternity suit, agreed to have a DNA test at
LBG (Long Beach Genetics) which worked in the County of San Diego courthouse and
worked in connection with San Diego County’s paternity and family court actions.
The testing was completed and it was revealed that Patterson was not the father. The test
results were communicated to both Falcon and Patterson. Several years later, Falcon again
questioned the matter and it was discovered that the original paternity test was erroneous.
Falcon sued the testing company, but the trial court dismissed the case, granting summary
judgment.
APPELLATE COURT DECISION:
Affirmed. The defendant is protected by the litigation privilege. The testing and the
communication of the test results were all done in connection with court proceedings in
which the defendant assisted, and the facts indicate the applicability of the privilege.
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K
DAMAGES; PUNITIVE DAMAGES; MANAGING AGENT
Davis v. Kiewit Pacific Co.,
(2013) 220 Cal.App.4th 358, 162 Cal.Rptr.3d 805
FACTS:
Kiewit Construction Company was in charge of excavating a canal. This was a $170 million
project. Plaintiff Davis was one of two women working on the project. The toilet facilities
for women were dirty and unsatisfactory, and proper toilets were miles away and
inconvenient. Davis had complained about this, but nothing was done. She complained to
Preedy, but he did nothing. Someone told plaintiff to “go in the bush.” Plaintiff went into
the portable toilet one day and found feces smeared all over the toilet seat and a
pornographic men’s magazine on the toilet paper holder. She complained about this but
nothing was done. There was no investigation. Davis filed a complaint with Cal-OSHA
about unsanitary conditions. Lochner was the person in charge regarding company
compliance with discrimination. She told Lochner that she was afraid of losing her job
because of her complaints. Lochner took no action. Kiewit then laid off everybody,
including plaintiff, but then later on rehired everybody, excluding plaintiff. Davis sued
Kiewit for discrimination, harassment and retaliation in violation of the FEHA, and also
sought punitive damages on theories that Preedy and Lochner were managing agents and
their conduct made the corporation liable. The trial court granted summary judgment on the
punitive damage claim and let the rest of the case go to trial. The jury returned a verdict in
plaintiff’s favor for $270,000. After the verdict, Davis took an appeal on the denial of her
punitive damage claim.
APPELLATE COURT DECISION:
Reversed on the issue of punitive damages. Davis’ theory was that Preedy and Lochner
were managing agents and, therefore, their conduct was binding on the corporation. The
declarations of Preedy and Lochner simply said that they had no discretionary authority to
make company policy. There was very little evidence pertaining to this particular lawsuit
and the claims that were being asserted. Triable issues of fact exist as to their role in this
series of unfortunate incidents that Davis complained of and the authority that they did in
fact exercise on the job site. Lochner was in charge of making sure that the company
complied with the FEHA and with anti-discriminatory policies. Preedy had authority over
the job site (he was the top person). Plaintiff was entitled to go to trial concerning more
details concerning their involvement and the actual nature of their authority and whether
they would be considered “managing agents” sufficient that the corporation would be
charged with their conduct with respect to punitive damage exposure. Their declarations
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were simply conclusory.
COMMENT:
The leading issue on the case on the subject is White v. Ultramar, Inc., 21 Cal.4th 563, 573
(1999) from the California Supreme Court, defining what managing agents are [“exercising
substantial discretionary authority over decisions that ultimately determine corporate
policy”]. But when a corporation seeks to show that someone is not a managing agent, you
have to have more than legal conclusions in the declaration. This is an area, especially in
the face of claims for sexual discrimination, retaliation, harassment, etc., in which the
corporation must act very carefully. Such wrongful conduct is sometimes committed by
supervisors against regular employees, and there could be a big fight over whether the
supervisor is a “managing agent” of the corporation. A corporation seeking to avoid
punitive damages must be very careful in the litigation to make an adequate showing so as to
avoid this exposure.
Note that bad conduct by a managing agent may be enough, even if there is no ratification.
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MALICIOUS PROSECUTION; STATUTE OF LIMITATION
Roger Cleveland Golf Company, Inc. v. Krane & Smith, APC
(2014) 225 Cal.App.4th 660, 170 Cal.Rptr.3d 431
FACTS AND HOLDING:
Court of Appeal holds in this case that the two-year statute of limitations set forth in C.C.P.
section 335.1 governs malicious prosecutions actions against attorneys instead of the oneyear statute of limitations set forth in C.C.P. section 340.6 (governing acts for professional
negligence/malpractice against attorneys).
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M
PRIVACY; SHINE THE LIGHT LAW
Boorstein v. CBS Interactive, Inc.
(2013) 222 Cal.App.4th 456, 165 Cal.Rptr.3d 699
FACTS:
California has a law called “shine the light” (STL). It contains various provisions, but
require that a business which provides personal information pertaining to plaintiff to third
parties for marketing purposes has to inform plaintiff by a means whereby plaintiff can find
out from the business the identity of the people to whom such personal information has been
furnished. Plaintiff alleged that CBS Interactive had violated this law by not posting on its
website the information necessary for plaintiff to find out to whom the information had been
distributed. The defendant demurred and the trial court sustained the demurrer.
APPELLATE COURT DECISION:
Affirmed. The plaintiff has no standing because plaintiff did not allege that CBS Interactive
had actually furnished personal information to third parties, a necessary element of the cause
of action. Plaintiff’s unfair competition law cause of action also fails since it is totally
dependent upon whether an STL cause of action was stated.
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RIGHT OF PUBLICITY; TRANSFORMATIVE WORK
Ross v. Roberts
(2013) 222 Cal.App.4th 677, 166 Cal.Rptr.3d 359
FACTS:
Plaintiff in this case was a notorious and infamous convicted cocaine dealer. The defendant
was a musician who had created rap music based upon the name and the dealings
(sometimes fictionalized) of the plaintiff. Plaintiff brought claims for misappropriation of
plaintiff’s name and likeness and identity and use of those for profit. The defendant moved
to dismiss based on the statute of limitations. That was granted by the trial court.
APPELLATE COURT DECISION:
Affirmed, but for different reasons. The Appellate Court moved to the merits, holding that
no valid claims had been stated whatsoever and that what defendant had done was protected
by the First Amendment. The governing case is Comedy III Productions, Inc. v. Gary
Saderup, Inc., 25 Cal.4th 387, 106 Cal.Rptr.2d 126, 21 P.3d 797 (2001). In that case, the
California Supreme Court adopted what is known as the “transformative test.” The right to
protect your likeness and identity is balanced against the right of free expression. The court
looks at what the musician is contributing – in this case, his own music and fantasized tales
about the drug dealer. These “new expressions” being added by the musician are sufficient
to meet the transformative test.
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N
PRODUCTS LIABILITY; ASBESTOS
Paulus v. Crane Co.
(2014) 224 Cal.App.4th 1357, 169 Cal.Rptr.3d 373
FACTS:
Plaintiff worked as a plumber for years. He was exposed to many products and developed
mesothelioma. He eventually died. Suit was filed against more than 40 defendants.
Plaintiff settled with some and many were in bankruptcy. The only defendant against whom
plaintiff went to trial was Crane. Crane made gasket material and plaintiff worked with this
material for about two years. The removal and replacement of gasket material released
asbestos fibers into the air. A jury returned an economic verdict of $400,000 for plaintiff
and $6,500,000 for non-economic damages. Only 10% of the fault was allocated to Crane.
After the verdict, plaintiff revealed the amount of existing settlements, and the trial court
applied setoff. Defendant appealed the verdict, contending that it was not supported by
expert testimony and that the court should have also applied setoff to future settlements for
those defendants who were in bankruptcy.
Trial court refused to do this.
APPELLATE COURT DECISION:
Affirmed. There was sufficient expert testimony to support the verdict against Crane.
Crane’s activities were a substantial factor in plaintiff’s mesothelioma. The C.C.P. setoff
rules do not apply to future settlements for those defendants in bankruptcy. The rules only
apply to past settlements. To do otherwise would be speculative.
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PRODUCTS LIABILITY; COMPONENT PARTS
Ramos v. Brenntag Specialties, Inc.
(2014) 224 Cal.App.4th 1239, 169 Cal.Rptr.3d 513
FACTS:
Plaintiff worked for Supreme Casting & Pattern. He worked in a foundry. He used various
raw materials such as sand to make finished metal products. He alleged that in the process
of making these products, the sand released toxic fumes and dust and that he was injured by
breathing these substances over the years. His products liability suit was thrown out on
grounds of the “component parts” doctrine.
APPELLATE COURT DECISION:
Reversed. Plaintiff’s suit is not so barred. He is alleging direct toxic properties associated
with use of the raw materials used in a foundry and fashioned into the finished product. He
sufficiently states a valid claim and it was error to dismiss it.
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N
PRODUCTS LIABILITY; FOOD LABELING; FEDERAL PREEMPTION
Lilly v. ConAgra Foods, Inc.
(2014) 743 F.3d 662 (WL 644706)
FACTS:
Federal food labeling laws required that the salt content be disclosed with respect to the
edible part of the product, but not shells or bone or seed or other inedible components. In
the present case, the claim was that coating put on sunflower seeds had sodium in it, the
seeds were supposed to be put in the mouth and then spat out. California also had a food
labeling law which required the labeling of salt content for the edible portions of the food.
The present lawsuit was brought claiming that the labeling had to include the coating placed
on the seeds since material from that coating (sodium) was being ingested by the consumer.
The trial court held that the Federal law preempted the State law and dismissed the suit.
NINTH CIRCUIT DECISION:
Reversed. The coating, since it is ingested, should be considered an edible portion of the
product. The California law does not conflict with the Federal law but is consistent with it,
and therefore preemption does not apply.
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PRODUCTS LIABILITY; MEDICAL DEVICE; PREEMPTION
Coleman v. Medtronic, Inc.
(2014) 223 Cal.App.4th 413, 167 Cal.Rptr.3d 300
FACTS:
Medtronic manufactured a medical device designed to strengthen the spine in cases of disc
degeneration. The FDA approved use of this device when the surgery involved entering
through the abdomen, but no such approval was granted when the surgery involved entering
the back directly from the posterior. The FDA required “adverse results” to be reported to
the FDA. When the surgery involved entering the back directly and from the posterior, this
was called “off label” use. Coleman had the off label type of surgery and developed serious
problems. Lawsuits were filed for failure to warn and negligence, and these suits were
brought under State law.
APPELLATE COURT DECISION:
In this case, on the failure to warn theory, under State law, the manufacturer of the medical
device is supposed to warn the doctor and then the doctor is supposed to warn the patient.
But under the FDA regulations, the reporting of adverse effects is made by the manufacturer
directly to the FDA. There is the possibility of inconsistent results and procedures and,
therefore, Federal preemption bars the State-based claim. The negligence claim, however, is
not preempted.
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PRODUCTS LIABILITY; SOPHISTICATED USER DEFENSE
Buckner v. Milwaukee Electric Tool Corp.
(2013) 222 Cal.App.4th 522, 166 Cal.Rptr.3d 202
FACTS:
Plaintiff was a handyman employed by Tristeza to do various kinds of maintenance work.
Plaintiff was working with a power drill. He turned it on and the drill struck something and
began to “counter-rotate,” meaning move in the opposite direction. This caused plaintiff’s
hand to twist, resulting in serious injury. Had the drill had a side handle on it, holding onto
that side handle would have prevented this injury. At one time, there was a warning on the
drill about this potential problem, but that printed warning was no longer there. (The drill
was 17 years old.) Plaintiff sued. The defendant drill manufacturer alleged the
sophisticated user defense, and the jury returned a verdict for the defendant. The trial judge
vacated the jury verdict and ordered a new trial.
APPELLATE COURT DECISION:
Affirmed. There was no evidence that plaintiff fit the “sophisticated user” category. He
really did not know about the side handle, nor was he fully appreciative of the dangers of
counter-rotation. Plaintiff falls far short of being placed in that category. The order
vacating the jury verdict was proper.
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PRODUCTS LIABILITY; FOOD LABELING LAWS; FEDERAL PREEMPTION
Quesada v. Herb Thyme Farms, Inc.
(2013) 222 Cal.App.4th 642, 166 Cal.Rptr.3d 346
FACTS:
California has its own retail law concerning the regulation of products labeled as “organic,”
covering mislabeling, etc. So does the Federal Government in a comprehensive, regulatory
statute, which precluded private actions to enforce the Federal law dealing with labeling
products as “organic.” In this action, a State-based lawsuit was filed against a company for
mislabeling. The defendant moved for judgment on the pleadings, contending that Federal
preemption applied. The trial court agreed.
APPELLATE COURT DECISION:
Affirmed. It is apparent that the Federal law is meant to be the exclusive vehicle for
regulation of this area; that private rights of action are not allowed; and that the specific
California statute must yield to the Federal law, which preempts State law and State
lawsuits.
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N
PRODUCTS LIABILITY; ASBESTOS; SOPHISTICATED USER DOCTRINE;
PUNITIVE DAMAGES
Pfeifer v. John Crane, Inc.
(2013) 220 Cal.App.4th 1270, 164 Cal.Rptr.3d 112
FACTS:
For many years, John Crane (JCI) manufactured and sold packing used in valves, pumps,
gaskets used in pipe systems. These were sold to the Navy. People who worked for the
Navy, including the plaintiff (Pfeifer) would unpack this material, which caused dust to arise
and would then install it. Plaintiff did this for years and eventually contracted
mesothelioma. Plaintiff sued JCI and others. All the defendants settled except JCI. The
case went to the jury, and the jury returned a verdict in plaintiff’s favor, finding that most of
the fault lay with JCI, although some fault was attributed to the Navy. Mr. Pfeifer received
a verdict of over $4,000,000; Mrs. Pfeifer a verdict of more than $1,000,000. Mr. Pfeifer
received $3,000,000 in economic damages and $4,000,000 in non-economic; Mrs. Pfeifer
received over $1,000,000 in non-economic damages. Over $14,000,000 was awarded in
punitive damages.
APPELLATE COURT DECISION:
Affirmed. The main argument that JCI asserts is the “sophisticated user” argument. They
argued that the Navy was a sophisticated user, they knew the hazards of asbestos, that
knowledge was imputed to its employees such as Pfeifer, and therefore the sophisticated
user defense applies. But there is insufficient evidence that the Navy would be a
sophisticated user or knew of the dangers involved or would be likely to warn its employees
of these dangers. The defendant asserting the defense must demonstrate that the person to
whom the product is supplied (the Navy) knew of the danger and was likely to warn its own
employees of the danger. No such evidence was present. Even if the Navy were a
sophisticated user, there was no evidence that it warned its employees, and knowledge of the
Navy is not imputed to the employee for purposes of the sophisticated user doctrine. All the
findings of comparative fault were appropriate, and the punitive damages were not
excessive.
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U
ARBITRATION; FEDERAL PREEMPTION
Imburgia v. DirecTV, Inc.
(2014) 225 Cal.App.4th 338, 170 Cal.Rptr.3d 190
FACTS:
DirecTV had a contract with its customers. The contract provided for binding arbitration of
disputes and also had a “class waiver” provision prohibiting class actions or class-wide
arbitration. The agreement, however, stated that the binding arbitration agreement was
inapplicable if such class waiver agreements conflicted with state law. In the present case, a
dispute arose. The trial court held that even though Federal law preempted California state
law (the state law did not permit class-wide waiver agreements), the state law still remained
the same and, therefore, the arbitration agreement was not enforceable.
APPELLATE COURT DECISION:
Affirmed. The parties wrote the agreement this way. State law does not allow the classwide waiver, and therefore, the arbitration agreement is unenforceable.
COMMENT:
This decision probably conflicts with the Ninth Circuit decision entitled Murphy v. DirecTV,
724 F.3d 1218 (9th Cir. 2013). Therefore, watch this case. The California Supreme Court
may depublish it or take it up. Corporations which wish to enforce their arbitration
agreements would be wise not to use a provision in the binding arbitration agreement similar
to what DirecTV used.
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.
CIVIL RIGHTS; FAILURE TO FURNISH MEDICAL CARE
Peralta v. Dillard
(2014) 744 F.3d 1076 (Ninth Circuit)
FACTS:
Plaintiff was a prisoner in defendant’s facility. He needed dental care. He made numerous
requests over a lengthy period of time. Sometimes he would be seen, but only a cursory
examination made. He filed several appeals. There was a ratio of one dentist for every
2,500 prisoners, even though California recommended a ratio of 1:950. There was evidence
that the facility was very understaffed. The district judge granted a directed verdict for some
of the officials. The case went to the jury, and the jury was instructed that the jury could
consider the lack of resources and personnel. The jury returned a defense verdict in favor of
other officials.
NINTH CIRCUIT DECISION:
Affirmed. The jury instruction was appropriate in this civil rights case. The plaintiff is
suing for damages only, not for remedies that would force the facility to change its
procedures and staffing situation.
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U
ARBITRATION; WAIVER OF RIGHT TO ARBITRATE BY PARTICIPATING IN
LITIGATION; WHO DECIDES?
Hong v. CJ CGV America Holdings, Inc.
(2013) 222 Cal.App.4th 240, 166 Cal.Rptr.3d 100
FACTS:
In a dispute between two corporate entities, there was a binding arbitration agreement.
When the defendant sought to enforce it, plaintiff resisted, claiming that the defendant had
participated in various acts of litigation, thereby waiving the right to arbitrate. The trial
court agreed, denying the motion to compel.
APPELLATE COURT DECISION:
Affirmed. On this issue of whether waiver exists because one of the parties actively
participated for some time in litigation is an issue for the trial court, not the arbitrator, to
decide.
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ARBITRATION; MANDATORY V. PERMISSIVE
Volpei v. County of Ventura
(2013) 221 Cal.App.4th 391, 163 Cal.Rptr.3d 926
FACTS:
The plaintiff was an investigator for the Ventura County District Attorney’s Office. He filed
a complaint for retaliation and discrimination. An MOU between the County and plaintiff’s
union provided that any grievances that “were not resolved” “may” be submitted to
arbitration. After engaging in some litigation, the County moved to compel arbitration. The
trial court denied the motion.
APPELLATE COURT DECISION:
Affirmed. The arbitration clause in question is a permissive arbitration clause, not one for
mandatory binding arbitration. The trial court ruled correctly.
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V
INTELLECTUAL PROPERTY; MISAPPROPRIATION OF TRADE SECRETS;
NON-COMPETITION CLAUSE
Angelica Textile Services, Inc. v. Park
(2013) 220 Cal.App.4th 495, 163 Cal.Rptr.3d 192
FACTS:
Angelica operated a laundry service which did a nationwide business. Park was her
employee and Park was in charge of the San Diego region. Park had a non-competition
clause with Angelica. Park began talking to customers of Angelica, trying to set up a
separate operation whereby these customers would establish their own linen service
operations and Park would supervise them. Some of the customers backed out. Park then
went to work for another company, providing information about Angelica that was
disparaging about her operations and the age of her equipment. Angelica ultimately sued for
misappropriation of trade secrets under the special California statute which governs such
claims (UTSA). Angelica also brought numerous other causes of action. Park and Emerald
(the company Park was working for) brought a motion for summary judgment. The
contention was that the UTSA displaced the other causes of action with the exception for
breach of contract, and the trial court granted the summary judgment, allowing the action to
go to a jury on the UTSA claim. The jury ruled for the defendants. Angelica did not appeal
that ruling, but did appeal the dismissal of her other causes of action.
APPELLATE COURT DECISION:
Reversed. The UTSA is meant to provide a comprehensive set of rules for causes of action
based upon misappropriation of trade secrets. It is the exclusive statute governing such
causes of action. But for other causes of action based upon different facts, those causes of
action remain viable. Here, several of Angelica’s claims were based upon violation of the
non-competition agreement and were based on other things that had been done in breach of
the contract. These causes of action for non-UTSA claims may be brought, especially when
they have a different factual basis, including claims for breach of fiduciary duty, statutory
and common law and unfair competition, interference with business relations, and breach of
the duty of loyalty.
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W
EMPLOYMENT TORTS; STATUTE OF LIMITATIONS
Ellis v. U.S. Security Associates
(2014) 224 Cal.App.4th 1213, 169 Cal.Rptr.3d 752
FACTS:
Plaintiff was a female security guard. She claimed to have been harassed by a supervisor
who was ultimately terminated. Plaintiff then applied for a supervisor position and claimed
mischaracterizations regarding what her salary was going to be. When plaintiff applied for
the job, the written job application established a six-month statute of limitations for
employee disputes. Plaintiff did not file her lawsuit having to do with pay until more than
six months had elapsed. Her claims also include sexual harassment and discrimination.
The trial court enforced the six-month statute of limitations entered into pursuant to contract.
APPELLATE COURT DECISION:
Reversed. The shorter statute of limitations violates public policy and is inapplicable as a
matter of law. It does not give the employee a reasonable period of time within which to
prosecute the claim. The Legislature has already decided that in an FEHA administrative
proceeding, the employee will be allowed a year and then after the right to sue letter is
issued, the employee is allowed another year to bring such a suit, for a total of more than
two years. Legislature therein decided that this was a reasonable period of time for an
employee to process such a claim.
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W
ARBITRATION; UNCONSCIONABILITY
Sanchez v. CarMax Auto Superstores California LLC
(2014) 224 Cal.App.4th 398, 168 Cal.Rptr.3d 473
FACTS AND HOLDING:
Court of Appeal rejects unconscionability claim of binding arbitration agreement based upon
clause that limited discovery to 20 interrogatories and three depositions.
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W
EMPLOYMENT TORTS; INADEQUATE JOB PERFORMANCE;
DISCRIMINATION
Cheal v. El Camino Hospital
(2014) 223 Cal.App.4th 736, 167 Cal.Rptr.3d 485
FACTS:
Plaintiff was a dietary technician at El Camino Hospital in the Bay Area. She had worked
there for several years and had always received the highest job performance ratings. A new
supervisor came on board and she began to criticize plaintiff’s work, accusing her of not
preparing meals for “special needs” patients. Ultimately plaintiff was terminated. Plaintiff
was 61 years of age. One of the supervisors was also heard to tell plaintiff that she preferred
younger and pregnant workers.
Plaintiff sued for discrimination and inadequate showing of poor job performance
(termination). A detailed summary judgment motion was filed by the employer and this was
answered by the defendant. The trial court granted summary judgment for the employer.
APPELLATE COURT DECISION:
Reversed. The employer’s job manual showed that in this particular field, some errors were
tolerated in connection with the employees’ job performance. The most that could be said
about this employee was that during the year in question (after the new supervisor came on
board), plaintiff had made “several” mistakes; however, there are triable issues of fact as to
whether these rose to the level whereby they violated the work standards set forth in writing
by the employer. Therefore, it was error to grant summary judgment based upon the
justification in terminating plaintiff based upon her job performance. There were also
triable issues of fact on discrimination, and the statements by the supervisor that she
preferred younger and pregnant women was admissible and not barred by hearsay
(admission against interest).
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W
EMPLOYMENT TORTS; SEXUAL HARASSMENT; SEXUAL ORIENTATION;
DAMAGES; ATTORNEY FEES
Taylor v. Nabors Drilling U.S.A. L.P.
(2014) 222 Cal.App.4th 1228, 166 Cal.Rptr.3d 676
FACTS:
Plaintiff began working for an oil company on their drilling site. He was harassed
repeatedly by two supervisors who accused him of being gay. They did numerous physical
acts and used epithets against the plaintiff. Plaintiff complained to another supervisor.
Some of the harassment stopped, and one of the harassers was let go. Plaintiff himself was
ultimately let go for tardiness, failure to attend some important meeting. Plaintiff filed suit
for sexual harassment, for hostile work environment, failure to prevent sexual harassment,
retaliation and wrongful discharge. A jury awarded plaintiff $150,000 for non-economic
damages and $10,000 for lost income. The jury only awarded damages under plaintiff’s
sexual harassment claim. He also received an award of $680,000 in attorney fees, even
though plaintiff had prevailed on only one of his four causes of action. The verdict form
was a special verdict and the jury had failed to answer two critical questions, but no one had
noticed this, including the attorneys and the trial judge. The trial court refused to grant
JNOV in favor of defendant in light of this defect.
APPELLATE COURT DECISION:
Affirmed. There was sufficient evidence to support the verdict on the sexual harassment
claim. A male plaintiff can support a claim showing that he was harassed because of his
perceived sexual orientation, and there does not have to be a sexual motive on the part of the
harasser (sexual attraction). Plaintiff also told his supervisors that he was not gay. All
defects with the jury form were waived for failure of the attorneys or the judge to do
anything about it, even though they did know about it. The attorney’s fee award is affirmed.
This is so even though plaintiff only prevailed on one of his four causes of action. A failure
to segregate the amount of the fees attributable to work on each cause of action is
insufficient to overturn the award. When plaintiff prevails on only one of several causes of
action, the trial court acts within its discretion in awarding all the fees for all the work to the
plaintiff. The award of $10,000 for economic damages is set aside because plaintiff was
lawfully discharged for other reasons and was not entitled to past compensation.
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W
EMPLOYMENT TORTS; DISCRIMINATION; ANTI-SLAPP
Hunter v. CBS Broadcasting, Inc.
(2013) 221 Cal.App.4th 1510, 165 Cal.Rptr.3d 123
FACTS:
Kyle Hunter, a man over 40 years of age, worked for KCBS as a weather broadcaster. He
was not rehired; instead, KCBS chose a woman (under 40) by the name of Jackie Johnson to
be the weather broadcaster. Johnson had been the weather broadcaster for another CBS
affiliate, KCAL. Hunter then sought to apply for Jackie Johnson’s old job at KCAL, but
instead the station hired Evelyn Taft, another woman under the age of 40. Hunter sued CBS
Broadcasting for discrimination, violation of the FEHA. He alleged that the defendant had a
policy of age discrimination and hiring people under 40 to do the weather broadcast.
CBS file a motion to strike under C.C.P. section 425.16 (the anti-SLAPP statute). CBS
argued that the thrust of plaintiff’s claimed conduct was of CBS and its hiring activities, but
this constituted free speech and was a constitutionally-protected activity. Hunter argued to
the contrary that this was discrimination and not the exercise of free speech. The trial court
denied the defendant’s motion to strike under the anti-SLAPP statute.
APPELLATE COURT DECISION:
Reversed. This was constitutionally-protected free speech. It affected a matter of public
interest, namely, weather broadcasts over the media. The crucial question is the gravamen
of the cause of action for the claim of wrongful conduct. Here, that was the conduct of CBS
in filling the weather spot, rather than the “motive” pursuant to which CBS acted. When
CBS makes a decision as to who will report the news, this is an exercise in free speech. The
Court cites the case of Tuszynska v. Cunningham, 99 Cal.App.4th 257 (2011) in support of
its decision.
This decision is not going to wipe out claims for discrimination since if the plaintiff can
meet the second prong of the anti-SLAPP statute (show a probably of prevailing), then the
action may proceed. The action is therefore remanded for that purpose of allowing plaintiff
to make such a showing.
COMMENT:
This is an unusual decision: it appears to create a real loophole in protecting against
discriminatory decisions made in connection with “matters of public interest” (in this case,
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decisions made by radio and TV stations regarding who will do certain broadcasts). The
Court throws a bone at the “reasonable probability of prevailing” prong of the anti-SLAPP
statute, but if the “motivation” of the defendant in making the hiring decisions is irrelevant,
how far will that get plaintiff? This is a decision in which the Supreme Court might take an
interest. Employment discrimination and civil rights lawyers should also pay attention!
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W
EMPLOYMENT TORTS; DISCRIMINATION; DISQUALIFICATION
Horne v. District Council 16
(2013) 221 Cal.App.4th 1132, 165 Cal.Rptr.3d 144
FACTS:
The plaintiff, a black male, had been a member of the glazier’s union and had been on the
executive board and also was a member of the council. Plaintiff applied for a job as a union
organizer. However, the union hired a white male for this position. Later, plaintiff applied
again, but the union hired a white male for the position. Plaintiff sued for racial
discrimination after having a hearing under the FEHA and obtaining a “right to sue” letter.
Evidence came out during discovery that plaintiff had been convicted for selling narcotics,
that he had served in prison and was on parole. He still was not able to possess a firearm
because of the general rule that civil rights of convicted prisoners are suspended.
In his discrimination action, the trial court granted summary judgment on grounds that
Federal law prevented the hiring of plaintiff as a union organizer because his civil rights had
not been fully restored.
APPELLATE COURT DECISION:
Affirmed. The Federal law in question did bar the hiring of a convicted felon unless his
civil rights had been fully restored. Plaintiff was still not able to possess a firearm, meaning
those civil rights had not been restored. The council was entitled to rely upon the evidence
of all this, even though the evidence was obtained after the decision on hiring was made (the
after-acquired evidence doctrine supported admission of this evidence).
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W
EMPLOYMENT TORTS; DISCRIMINATION; ATTORNEY FEE AWARD
Muniz v. United Parcel Service
(2013) 738 F.3d 214 (9th Circuit)
FACTS:
Plaintiff was an employee of UPS. She sued for discrimination under multiple causes of
action, including demotion, gender discrimination, placing plaintiff on a watch list for
improvement, retaliation, and age discrimination. The case was removed to Federal Court.
Summary judgment was granted against plaintiff on age discrimination, retaliation and
punitive damages. The case proceeded to trial on the other claims, and a jury awarded
plaintiff approximately $27,000. Plaintiff then submitted an attorney fee request. The Court
determined that the lodestar figure was $773,000 and reduced it by 10%.
NINTH CIRCUIT DECISION:
The fee award is substantially affirmed. It is true that plaintiff did not prevail on most of her
claims, but the fee award was not clearly erroneous. One aspect of the fee award, however,
pertained to fees granted to a paralegal which were supported by a hearsay declaration from
another attorney. The case is remanded for reconsideration of that amount and for further
determination. Neither side could segregate time spent on the unsuccessful claims and the
successful claims, another reason why the District Court’s award of fees was not clearly
erroneous.

XXXVII/2/68

6/14

MICHAEL J. BRADY
ROPERS, MAJESKI, KOHN & BENTLEY
1001 MARSHALL STREET, STE. 500
REDWOOD CITY, CA 94063

