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Headlines
BANKRUPTCY
Intercreditor Agreements In
Bankruptcy
An "intercreditor agreement"
can be defined as an
agreement that sets forth
the relative rights, priorities
and remedies among one or
more lenders with respect to
one or more common
debtors. The enforceability
of an intercreditor agreement in the context
of a bankruptcy case is addressed in
Section 510(a) of the Bankruptcy Code,
which provides that “[a] subordination
agreement is enforceable in a case under
this title to the same extent that such
agreement is enforceable under applicable
nonbankruptcy law.” 11 U.S.C. § 510(a). In
view of this seemingly clear, unambiguous
language, it would seem that courts
considering the enforceability of
subordination agreements in the context of
a bankruptcy case would only need to
review and apply relevant nonbankruptcy
law. However, whether an intercreditor
agreement is a subordination agreement
included within the protection of 11 U.S.C. §
510(a) is a valid question. In fact, earlier
case law addressing the enforceability of a
subordination agreement, or at least some
of its provisions, in the context of a
bankruptcy case concluded that the scope
of Section 510(a) of the Bankruptcy Code is
far narrower than meets the eye.
Click here to read the full article. For more
information, please contact Ryan Thompson
at (205) 458-5397 or rthompson@burr.com.
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News Briefs
Banks Concerned as TAG Program Set to Expire
The financial industry is hoping to avoid its own "fiscal cliff" at the end of the year when
a guarantee program for bank accounts is set to expire. The Transaction Account
Guarantee (TAG) program, which was created during the financial crisis, provides
government guarantees to non-interest bearing bank accounts used by small
businesses and municipalities.
(Source: The Hill, 2012-11-18)

Read More

European Banks Set to Take Bigger Hit than U.S. Over Libor Probe
European banks at the center of the ongoing Libor regulatory investigations may have
to take a hit in their accounts before American banks do, because of differences in the
way accounting standards deal with potential class-action liabilities. And the impact on
European banks could be bigger as well.
(Source: CFO.com, 2012-11-19)

Read More

N.Y. AG Sues Credit Suisse for Misleading Investors on Mortgages
The New York attorney general, Eric T. Schneiderman, sued the Credit Suisse Group,
accusing it of misleading investors in mortgage-backed securities. The lawsuit claims
that Credit Suisse, Switzerland's second-largest bank after UBS, misrepresented the
quality of loans underlying residential mortgage-backed securities it sponsored and
underwrote in 2006 and 2007, costing investors $11.2 billion.
(Source: The New York Times, 2012-11-20)

Read More

Mortgage Servicers Provided $26.1B for Borrowers Under Settlement
The five largest U.S. mortgage servicers have provided about $26.1 billion for
borrowers so far under a $25 billion settlement over abusive foreclosure practices,
according to a court-appointed monitor. The aid included $2.6 billion in principal relief
for about 22,000 borrowers, the Office of Mortgage Settlement Oversight said in a
report.
(Source: Bloomberg, 2012-11-19)

Read More

Community Banks, Regulators Battle Over Capital Rules
Community banks say they may be pushed out of the residential mortgage market,
leaving it in the hands of a few lending giants, because of an effort by global regulators
to make banks hold more in their reserves in the event of a crisis. The move will hit
smaller banks harder than big ones, lessening their ability to provide mortgages and

Section 40-10-28 of the Alabama Code,
which is part of the statutory framework
governing real property tax sales,
addresses who is entitled to excess funds
paid by a purchaser at an ad valorem tax
sale. According to the Association of
County Commissioners of Alabama, section
40-10-28 is “[o]ne of the most confusing
statutes in Alabama law.” Indeed, the
application of section 40-10-28 has been
the focus of numerous lawsuits in recent
years. Read more.

other loans to consumers, community bank advocates say.
(Source: The Washington Post (free reg. req'd), 2012-11-13)

Read More

Fed Governor Urges Separate Mortgage Rules for Community Banks
Community banks may need a separate set of mortgage rules so that post-crisis
reforms do not put them at an unfair disadvantage, Federal Reserve Board Governor
Elizabeth Duke said. Duke said Fed officials including Chairman Ben Bernanke are
concerned that new capital requirements could harm smaller financial institutions.
(Source: Reuters, 2012-11-09)

Read More

Community Banks Indicate Regulations Causing Increased M&A

LITIGATION
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Community banks are struggling to grow under the heavy weight of regulations and
compliance costs, driving a great deal of the mergers and acquisitions among smaller
banks, a study found. The 2012 KPMG Community Banking Outlook Survey, conducted
by the audit and advisory firm KPMG LLP, surveyed 105 senior executives in
community baking, and 47 percent of those executives said regulations are their chief
obstacle to growth over the next year.
(Source: Bank Systems & Technology, 2012-11-06)

Read More

Report Claims Problems with Credit-Rating Agency Review

Please click here to read the November
2012 edition of the Dodd-Frank Newsletter an update of recent case law, news, and
developments related to The Dodd-Frank
Wall Street Reform and Consumer
Protection Act ("Dodd-Frank Act").
For more information, please contact the
editors: David Elliott at (205) 458-5324 or
delliott@burr.com, Rachel Cash at (205)
458-5483 or rcash@burr.com and Kristen
Peters at (205) 458-5169 or
kpeters@burr.com.

The New Suitability Rule,
Three Months Later
Burr & Forman partner Tom
Potter co-presented with
Ken Bell, Vice President,
Audit, Cetera Financial
Group on FINRA's new
Suitability Rule 2111 at the
National Society of
Compliance Professionals
(NSCP) National Membership Meeting.
The Meeting was held October 22-24, 2012
in Washington, D.C.
Click here for a copy of the presentation.

REAL ESTATE
Insurance Issues In Secured
Lending

Some credit-rating agencies failed to disclose ratings method changes or were lax in
following policies on timely downgrades of securities, according to a report issued by
U.S. securities regulators. The largest ratings firms, Moody's Corp and McGraw-Hill
Cos Inc's Standard & Poor's, have been criticized for helping to exacerbate the crisis by
giving rosy ratings to subprime mortgage securities that quickly turned toxic.
(Source: Reuters, 2012-11-15)

Read More

Council Votes to Allow SEC to Police Money Funds
A council of federal regulators charged with identifying risks to the financial system
unanimously voted to introduce three proposals urging the Securities and Exchange
Commission to impose new regulations on the $2.7 trillion money-market fund industry.
The Financial Stability Oversight Council took the action after SEC Chairwoman Mary
Schapiro acknowledged in August that she didn't have the votes at the five-member
agency to move forward with a plan of her own to impose further regulation of the
industry.
(Source: MarketWatch (free reg. req'd), 2012-11-13)

Read More

CFPB to Begin Providing More Supervision of Debt Collectors
Nearly one out of 10 Americans is dealing with debt collectors for an average of about
$1,500 apiece, according to the Consumer Financial Protection Bureau. Beginning in
January, the new watchdog group will begin more intense supervision of larger debt
collectors -- including third-party collection firms with receipts of at least $10 million per
year.
(Source: USA Today (free reg. req'd), 2012-10-31)

Read More

BURR & FORMAN BLOGS
SUCCEEDING IN SUCCESSION
If you are the owner of a closely-held or family-owned
business, it is never too soon to start planning for your
company’s future. From the infancy of your company, it is
important to have the appropriate business and tax
strategies in place in order to avoid difficulties, such as
disputes over transfer of ownership and leadership, upon
your retirement. To address these items, our Business &
Succession Planning attorneys launched this blog to
provide business owners with information regarding
developments in business and succession planning law,
weekly updates on industry trends impacting businesses
and individuals, and tools and tips to successfully prepare for the future of their
businesses. We hope you find our blog informative and entertaining and that you make it
a regular part of your business reading. Click HERE to read the blog.

In secured lending transactions, a lender
must take several steps to protect its
interests, and requiring a borrower to
properly insure the lender’s collateral is one
of those steps. In doing so, the lender
seeks to preserve the value of borrower’s
assets in order to protect the borrower’s
stream of income and thus the Borrower’s
ability to repay the loan. In this article, you
will find a brief overview of some insurance
issues in secured lending transactions and
a few issues that arise when lenders
attempt to adequately protect their interests.
Click here to read the full article. For more
information, please contact Jason Beckham
at (404) 685-4309 or jbeckham@burr.com
and Tyler Stevens at (404) 685-4282 or
tstevens@burr.com.

FIRM NEWS
Burr & Forman Expands
Nashville Office by 25 Percent
with New Attorney Arrivals

Burr & Forman LLP is pleased to announce
the addition of Nashville-based attorneys:
partner Brendi E. Kaplan, and associates
Thallen J. Brassel and Nina M. Kumar.
These attorneys join on the heels of Burr &
Forman’s recent combination with Tampa,
Florida law firm Williams Schifino Mangione
& Steady P.A., and give the firm a total of
29 Tennessee-licensed attorneys.
Additional information on Burr & Forman’s
growing presence in Nashville is available
on the firm’s newly launched website here.

41 Burr & Forman Practices Earn
Top Ranking from U.S. News and
Best Lawyers
Burr & Forman LLP is pleased to announce
that the firm has been recognized in the
2013 edition of U.S. News – Best Lawyers
“Best Law Firms” list. The firm received the
highest “Tier 1” ranking in 41 practice areas
in markets throughout its Southeastern
footprint. In addition, Burr & Forman is
recognized nationally in nine practice areas.
The ratings are derived from a combination
of the firm's impressive client feedback and
the high regard that lawyers in other firms in
the same practice area have for Burr &
Forman. The complete list of honorees is
available here.
Click here to view the list of practice areas,
by respective metropolitan area, for which
Burr was recognized as the top law firm.

Greg S. Burge Inducted into the
American College of Trial

ENVIRONMENTAL LAW MATTERS
The complex system of environmental laws and regulations
impact our clients’ businesses in a variety of contexts,
including legal issues arising in business strategy,
regulatory compliance, permitting, transactions and dispute
resolution. Our Environmental Law attorneys launched this
blog to provide an avenue for our clients and other
interested companies and individuals to keep up with
news, statutory changes, and legal opinions, and to
provide practical tips involving all areas of environmental
law — particularly avoiding litigation and the environmental
pitfalls that affect corporate and real estate transactions.
We hope you enjoy our blog and find it to be a useful resource. Click HERE to read
the blog.

NON-COMPETE & TRADE SECRETS
Continual changes in non-compete and trade secrets law,
as well as technological advances providing increasing
avenues for unfair competition, make it imperative that
businesses in all fields stay abreast of the latest
developments in this area. For those reasons, our NonCompete and Trade Secrets attorneys launched this blog
to help employers, executives and attorneys keep up with
news, statutory changes, legal opinions and practical tips
involving all areas of unfair competition law, including noncompetes, trade secrets, customer non-solicitation, nonrecruitment, non-disclosure, confidentiality agreements,
tortious interference with business relations, employee piracy, computer theft, breach of
fiduciary duties, employee loyalty, and intellectual property rights. We hope you find
value in our blog. Click HERE to read the blog.

TCPA ADDENDUM
The Telephone Consumer Protection Act has received a lot
of attention and has undergone significant judicial
interpretation and change in the last few years. This Act
has been applied to render multi-million dollar verdicts and
settlements against both big and small companies across
the country. For these reasons, our Financial Services
Litigation attorneys launched this blog to keep clients,
companies and individuals apprised of the continuous
evolution of the Act. We hope you find our blog to be an
educational resource for information, cases, and insights
regarding the TCPA. Click HERE to read the blog.

Burr & Forman LLP is a century old, full-service law firm with a forward-thinking approach
to providing legal solutions. We have nearly 300 attorneys and offices in Alabama,
Florida, Georgia, Mississippi and Tennessee. Burr & Forman offers a wide range of
business and litigation services to diverse clients with local, national, and international
interests.
Burr & Forman Banking & Financial Services E-Note is a monthly e-mail service provided by Burr &
Forman LLP. The physical address for correspondence related to this newsletter is: 171 17th Street,
NW, Suite 1100, Atlanta, GA 30363. (404) 815-3000.
You are subscribed as:
Questions about this newsletter? Send an e-mail to bf_financesvc_news@burr.com

Lawyers
Burr & Forman LLP is
pleased to announce that
Birmingham partner Greg S.
Burge has been inducted
into the American College of
Trial Lawyers.

Burge was inducted into membership on
October 20, 2012 at the organization’s
Annual Meeting in New York City.
Membership is by invitation only to
attorneys who have distinguished
themselves in trial practice and who are
recognized leaders in their local
communities. Burge joins Burr & Forman’s
W. Michael Atchison as a Fellow of the
College. Click here for more information.

Burr & Forman Profiled in The Am
Law Daily and Tampa Bay Business
Journal on Florida Expansion
Burr & Forman LLP was profiled in The Am
Law Daily (see article here) and Tampa
Bay Business Journal (see article here) on
September 28, 2012 for its entry into
Tampa, Florida and combination with
Williams Schifino. The stories highlight the
firm's impressive growth in Florida, and
strong Southeastern presence.

Burr & Forman's Birmingham
Office Recognized by the
American Heart Association as a
Fit-Friendly Worksite
Burr & Forman LLP has been recognized as
a 2012 Platinum Level Recipient of the
American Heart Association's Fit-Friendly
Worksites Recognition program. Platinum is
the highest level of recognition. Click here
for information about the program.

RESULTS MATTER RADIO
Check Out Our Latest Shows

HEALTH LAW PARTNERSHIP
CLICK HERE TO LISTEN
ATLANTA WORLD SHOWCASE AND GOVENOR'S
INTERNATIONAL AWARDS
CLICK HERE TO LISTEN

ATLANTA RUGBY ON THE WORLD STAGE
CLICK HERE TO LISTEN
PLANNING FOR THE INEVITABLE - DEATH,
TAXES & CHANGE
CLICK HERE TO LISTEN

To subscribe to this newsletter, click here or send a blank e-mail to subscribe-burrfinsvcs@lists.ccClients.com.
To unsubscribe from this newsletter,
To recommend this newsletter to a colleague, click here.
Please note: This electronic newsletter is provided to clients and friends of Burr & Forman. The
information described is general in nature, and may not apply to your specific situation. Legal advice
should be sought before taking action based on the information discussed. Applicable State Bar or
Attorney Regulations May Require This Be Labeled as "Advertising."

ATLANTA CORPORATE IN HOUSE COUNSEL
WINNER
CLICK HERE TO LISTEN
ROUNDTABLE DISCUSSION ON
SUSTAINABILITY
CLICK HERE TO LISTEN

