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DOJ Serves Notice:

Celiac Disease and Severe Allergies Now Classified as
Disabilities Under the Americans With Disabilities Act,
Creating Far-Reaching Implications for
Virtually Every Facility Serving Food

January 24, 2013

by Andrea R. Calem and Frank C. Morris, Jr.

A recent settlement agreement between the United States Department of Justice
(“DOJ”) and Lesley University in Cambridge, Massachusetts explicitly extends the
protections of the Americans With Disabilities Act (“ADA”) to individuals with severe
allergies and autoimmune conditions such as celiac disease. The position of the DOJ
Civil Rights Division reflected in this precedential settlement agreement shows that
every entity serving food to the public, leasing to those who serve food and even
employers with cafeterias must consider how ADA requirements may affect what food is
offered, how it is prepared and even how it is stored.

Title Ill of the ADA

Title 11l of the ADA prohibits public accommodations (defined in the statute to include,
among others, healthcare providers, hotels and establishments serving food, movies,
theaters or other entertainment venues, public displays or collections, retail and service
establishments and educational institutions) from discriminating against disabled
individuals by impeding their access to full and equal enjoyment of the goods, services
or programs offered by the establishment, and requires them to make reasonable
accommodations to their policies, practices and procedures as necessary to provide full
and equal access. For many years, ADA accommodation in educational institutions has
focused on the needs of students with learning disabilities or for physical access. The
DOJ’s broadly-worded settlement agreement with Lesley University creates a new set of
accommodation issues for schools and, more importantly, for most facilities of any kind
serving food.

The Expansive DOJ Settlement

The DOJ initiated an investigation of Lesley University after students complained that
the school’'s mandatory meal plan did not provide sufficient gluten-free food alternatives,
and the school did not accommodate the needs of those with gluten-free diets by
excusing their participation in the meal plan or providing a reasonable alternative to it.
The DOJ reasoned that these students could not fully and equally enjoy the school’s
dining services, and by extension, the social benefits of eating with other students and
faculty in the dining halls.


http://www.ebglaw.com/showbio.aspx?Show=2037
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http://www.ada.gov/lesley_university_sa.htm
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The key components of the sweeping and costly three-year settlement agreement
require Lesley University to:

e Provide “nutritionally comparable” hot and cold gluten and allergen-free meals to
students with celiac disease and food allergies;

e Take reasonable steps to avoid cross-contamination of the allergen-free food,
including preparing such meals in a dedicated space at one of the dining halls;

e Permit students with celiac disease or allergies to pre-order meals made without
gluten or specific allergens by emailing the University’s Food Services Manager
24 hours in advance;

e Serve the pre-ordered meals at the central dining hall in which they are prepared,
or deliver them (with 24 hours notice) to students at other dining halls or campus
food eateries;

e Provide students with food allergies a separate area to store and prepare food: a
room adjacent to the dining hall to which access is limited to those with food
allergies, containing a sink and counter area, kitchen supplies, refrigerator and
freezer, cabinet space, separate appliances such as a microwave and toaster,
and a food warmer to keep pre-ordered meals warm;

e Permit students to submit to the university’s food service provider individualized
“shopping lists” of requested food made without allergens;

e Exempt students from the mandatory meal plan as a possible form of reasonable
modification;

e Train food service managers and staff to comply with the settlement agreement
and provide educational training on celiac disease and food allergies;

e Keep records of all students who request accommodations for food allergies; and

e Pay $50,000 to the complaining students.

The celiac disease advocacy community has hailed and widely publicized this
settlement. According to the National Foundation for Celiac Awareness, 1 in 133
Americans suffers from celiac disease, but many of these cases are undiagnosed.
Celiac disease in fact is not an allergy, but an autoimmune disorder in which
consumption of the protein gluten (found in wheat, barley and rye) causes permanent
damage to the surface of the small intestines. This in turn interferes with the absorption
of nutrients into the body, potentially leading to vitamin deficiencies that deprive the
brain, bones, nervous system and liver of vital nourishment. DOJ therefore takes the
position that celiac disease and severe allergic reactions (which may result in difficulty
swallowing and breathing, asthma and anaphylaxis) affect the major life activity of
eating and the major bodily functions of the immune, digestive, bowel, respiratory and
neurological systems, thereby triggering ADA coverage.

Potentially Far-Reaching Scope

A significant aspect of the Lesley University DOJ settlement agreement is the
identification of all severe food allergies — not just an autoimmune disease like celiac
disease — as disabilities which trigger reasonable accommodation requirements.
Allergies to nuts, shellfish, dairy products and soy have become far more prevalent in
recent years, for unknown reasons. Accommodation of each type of allergy to the extent
set forth in this consent decree may be extraordinarily difficult to achieve in a community
dining environment.



This DOJ precedent thus has far-reaching implications not only for educational
institutions, but for the hospitality industry, health care institutions that serve food,
employers with food service for employees, grocery stores with food and salad bars,
health clubs, movie theaters and other entertainment venues at which food is served,
department stores and museums with restaurants, and even the small, take-out lunch
businesses which abound in major metropolitan areas. Indeed, owners and operators of
commercial buildings who contract with or lease to food service providers may also face
liability if they do not take steps to ensure the contractors or lessees make their services
equally available to individuals with food allergies.

Even leaving aside the cost of providing gluten-free or allergen-free food alternatives,
many entities may find problematic the physical space needed to separately store and
prepare such foods to avoid cross-contamination, or the resources to train staff. The
Lesley University settlement, however, strongly suggests that entities serving food no
longer may seek to be ADA-compliant simply by posting signs which notify the public of
the absence of allergen-free options or the possibility of cross contamination.

Of course the ADA creates an exception when compliance with the ADA by non-
governmental facilities would not be “readily achievable” or would “fundamentally alter
the nature of the goods, services, facilities, privileges, advantages or accommodations.”
These limitations — particularly as they relate to issues of cost -- may protect smaller
establishments, or those for which provision of food is truly incidental (e.g., quick-serve,
limited menu take-out lunch businesses; coffee and croissant stands at motels).
However, it will be challenging for any business or entity serving food to persuade DOJ
or the courts that accommodating individuals with food allergies would fundamentally
alter the nature of their services, or would be prohibitively expensive and not readily
achievable.

What Affected Businesses Should Do Now

e Any business or entity that offers food to the public should evaluate the feasibility
of providing gluten-free and allergen-free food options, and the feasibility of
storing and preparing such food in a separate physical space to avoid cross-
contamination;

e Such businesses should educate staff about food allergies and celiac disease,
and train staff to handle requests for gluten-free alternatives and questions about
food ingredients, perhaps availing themselves of training programs offered by
hospitality industry trade associations;

e Reevaluate the wording and efficacy of posted warnings for customers regarding
the use of nuts, shellfish and other allergens in the establishment, including the
information available on websites, and consider adding to the website a request
that customers with food allergies notify the establishment in advance so
accommodations may be made;

e Keep abreast of regulatory changes that may define or re-define standards for
labeling foods “gluten-free;”

e Review contracts and leases with food service providers to ensure compliance to
the maximum extent feasible with disability accommodations such as the ones
enumerated in the Lesley University settlement agreement, or consult legal
counsel with regard to such contracts and leases and appropriate provisions
allocating responsibility for ADA compliance.
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If you have any questions about this Advisory or other questions as to the ADA
obligations of a public accommodation or other requirements of the ADA and similar
state laws, please contact:

Andrea R. Calem Frank C. Morris, Jr.

Washington, DC Washington, DC

(202) 861-1867 (202) 861-1880

acalem@ebglaw.com fmorris@ebglaw.com
*kkkk

This Advisory has been provided for informational purposes only and is not intended and should
not be construed to constitute legal advice.
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