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"Anyone who
who travels
travels on
onthe
the interstate
interstate system
in northern states understands
understandsthe
the force
force of
of the dictum that
winter
“Anyone
system in
that on
on the
the interstate
interstatehighways
highways in
inthose
those states
states there
there are
are only
only two
twoseasons:
seasons: winter
and construction”
construction"
and
-Hon. Richard
—Hon.
Richard A.
A.Posner
Posner
long been
beentrue
true that,
that, in order to
clash between
between labor
labor and
andantitrust
antitrust policies, collective bargaining agreements
agreementsdo
donot
notrun
runafoul
afoul of
of the
the antitrust
antitrust laws. But what
It has
has long
to avoid
avoid too
too sharp
sharp a clash
about certain
within collective
certain provisions
provisions within
collectivebargaining
bargainingagreements
agreements between
between aa union
union and
and employer that
that seek
seek to
to exclude
exclude other
other employers
employers who
who do not
not have
have a collective
collective bargaining
bargaining
agreement with
with the
types of
of provisions
provisionsare
arecalled
called “hot
"hot cargo"
and are the subject of
the union?
union? These
These types
cargo” provisions
provisions and
of aa recent
recentSeventh
Seventh Circuit
Circuit opinion
opinion written
writtenby
byJudge
JudgePosner.
Posner.
Rentals isisaaconstruction
constructionsubcontractor
subcontractorwho
whoprovides
providestraffic
traffic control
control for
for various
various construction
construction projects
projects in Indiana. In
In Indiana,
Indiana, the
the majority
majority of
United Rentals
of construction
construction contractors
contractors belong
belong to
to aa
trade association
Indiana Contractors,
Contractors, which negotiates
negotiates collective
collective bargaining agreements
agreements for
for its members
members with
with the Laborers International Union.
association called Indiana
Union. The collective
collective bargaining
bargaining
agreement in place contains
contains aa hot
hot cargo
cargo provision
provisionthat
that forbids
forbids association
associationmembers
membersfrom
fromsubcontracting
subcontractingwork
workat
ataaconstruction
constructionsite
site to
to any
any firm
firm that
that had
had not signed
signed aa collective
bargaining agreement
agreement with
with the Laborers Union.
Union. This
This was
wasto
to the
the detriment
detriment of
they have
have aa collective
collective bargaining agreement
agreement with
with another union.
bargaining
of United
United Rentals
Rentals because
because they
union.
After
Labor
After concluding
concluding that
thatthe
thehot
hotcargo
cargoprovision
provisiondid
didnot
notviolate
violatethe
theNational
National
LaborRelations
RelationsAct
Act(NLRA)
(NLRA)based
based on
on what
what is
is known
known as
as the construction
construction industry
industry exception,
exception,Judge
JudgePosner
Posner
turned to
wrote, aa hot
practice, which
to the
thequestion
questionof
ofwhether
whethersuch
suchaaprovision
provisionviolates
violatesthe
theSherman
Sherman Act.
Act.On
On its
its face,
face,Judge
Judge Posner
Posner wrote,
hotcargo
cargo provision
provision appears
appears to
to be
be an
an exclusionary practice,
which can
can
challenged under
under the
the Sherman
ShermanAct.
Act. In
Inaddition,
addition, it
it may
sensefor
for contractors
contractors to
to agree
agree with
with a union to squeeze
out aa low-cost
low-cost subcontractor from the
be challenged
may make no sense
squeeze out
the market.
market.But,
But,as
as Judge
Judge
Posnerreminds
remindsus,
us,an
anantitrust
antitrustclaim
claimthat
that simply
simply doesn’t
doesn't make
makesense
senseisisnot,
not,by
byitself,
itself,unlawful.
unlawful. But
But what
what ifif the contractors'
being forced
forced to
to enforce
enforce aa cartel
cartel with the
Posner
contractors’ association
association was
was being
the
U.S. 616
100, 421
union, as
as was
Plumbers &
Local Union
Union No.
No. 100,
421 U.S.
Judge Posner,
be
616 (1975).
(1975). Then,
Then, according
according to
to Judge
Posner, United
United Rentals
Rentals “would
"would be
union,
was the
the case
case in
in Connell
Connell Construction
Construction Co.
Co. v.
v. Plumbers
& Steamfitters
Steamfitters Local
home free.”
free."
home

The court found several distinguishing
distinguishing facts between the hot
and the
the facts of the Connell
hot cargo
cargo provision at issue
issue and
Connell case. First, there
there was
was no collective
collective bargaining
bargaining agreement
agreement in
in place
place in
in
Second,there
therewas
wasno
nocontention
contentionininConnell
Connellthat
thatthe
thecontractor
contractor or
or union
union was
wastrying
tryingto
to protect
protect employees
employeesat
atthe
the construction
construction site
site from
from working
working “cheek
"cheek by
by jowl”
jowl" with
Connell. Second,
with nonunion
nonunion
workers. According
to the court,
that the
of the
the hot cargo
clause were
were any
anymore
moredire
dire from
from an
an antitrust
antitrust standpoint than any other hot
According to
court, United
United Rentals
Rentals provided
provided no
no evidence that
the consequences
consequences of
cargo clause
hot
cargo clause
clauseon
onthe
theconstruction
constructionindustry.
industry. Instead,
Instead, United
United Rentals
Rentalsargued
arguedthat
thatthe
theunion
unionwas
wastrying
tryingtotorepresent
representtraffic
traffic control
control workers
workers without
without having to elect the
their
cargo
the union
union as
as their
collective bargaining
collective
bargaining representatives, which the
the court
courtstated
statedwas
was related
relatedto
toaagoal
goalof
ofthe
theNLRA
NLRA but
but outside
outside the
the purview
purview of
ofthe
theSherman
Sherman Act.
Act.

Finally, the court
court refused
refused to find
find aa blanket
blanket rejection
rejectionof
ofall
allhot
hotcargo
cargoprovisions.
provisions."Given
“Given the
theabsence
absence of traditional
traditionalantitrust
antitrustconcerns,
concerns,aadecision
decision in
in United
United Rentals'
Rentals’ favor
favor would
would be
tantamount to
to holding
holding that
that all
allhot
hotcargo
cargoclauses
clauses in the construction
construction industry
industry violate
violate the
theSherman
Sherman Act . .. . [a] type
type of
of agreement
agreement affirmatively
affirmativelysanctioned
sanctionedbybyCongress
Congress cannot
cannot be
be deemed
deemed
a per se
se violation
violation of the
Act." As
Judge Posner
Posnerconcluded,
concluded,“[t]o
"[t]o rule otherwise would
the Sherman
Sherman Act.”
As Judge
would be
be to
to make
make the
the Sherman
Sherman Act, enacted in 1890, repeal a statutory provision
provision enacted in
1959, reversing
reversingthe
thearrow
arrowof
oftime.”
time."
1959,
*****

Please
feel free to
Please feel
to contact
contact us
us ififyou
you wish
wish aa copy
copy of
of the
the decision
decision or
or would
would care
care to
todiscuss
discuss its implications
implications for
foryour
yourbusiness.
business.
Bruce Sokler
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202.434.7303
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Metge
Bruce Metge
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