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ECJ Confirms No Change to European Rules on Legal
Professional Privilege for In-House Lawyers
In a judgment today, in the case of Akzo Nobel Chemicals Ltd and Akcros Chemicals Ltd
v Commission, the European Court of Justice (ECJ) ruled that, under European Union
law, internal company communications with in-house lawyers are not protected by
legal professional privilege (LPP).

Becket McGrath, Partner

This appeal to the ECJ arose from an onsite inspection in 2003 at the applicants’
premises in the United Kingdom, which
was conducted by European Commission
officials investigating suspected breaches
of EU competition law. During the inspection, the officials seized copies of numerous documents. These included two emails
between the Director General of Akcros (a
subsidiary of Akzo) and the ‘coordinator
for competition law’ at Akzo (‘Mr. S’). At
the time, Mr. S was a member of Akzo’s
legal department and enrolled as an Advocaat of the Netherlands Bar. The official
leading the inspection took the view that
the emails were not protected by LPP and
could thus be placed on the Commission’s
file, potentially for future use in the case
against the applicants.
In taking this view, the official was following established EU law, as set out in
the ECJ’s 1982 judgment in AM&S Europe
v Commission. That judgment established
that, for LPP to apply in EU law, the communication in question must be related
to the client’s rights of defence and must
be from an independent lawyer entitled
to practise in a Member State of the EU.
An independent lawyer was defined for
these purposes as a lawyer who is not
bound to his or her client by a relationship of employment. It follows that the
requirement of independence means that
LPP cannot apply to exchanges between a
company and its in-house lawyers.
The Commission dismissed the applicants’ objections to seizure of the emails

in question by formal decision in May
2003. The applicants unsuccessfully challenged that decision before the General
Court (previously known as the Court
of First Instance) in September 2007,
and subsequently appealed the General
Court’s judgment to the ECJ.
On 29 April 2010, the Advocate General of the ECJ issued an opinion categorically rejecting the arguments raised by the
applicants. As expected, the ECJ has now
followed the Advocate General’s advice,
holding that, despite the fact that the inhouse lawyer in question was enrolled
with a Bar that imposed various professional obligations on him, he should not
be treated as sufficiently independent for
his advice to be protected by LPP. Ultimately, ruled the court, any in-house lawyer is “less able to deal effectively with
any conflicts between his professional
obligations and the aims of his client” or
to ignore the commercial strategies of his
employer when providing advice. The ECJ
also declined to take this opportunity to
revisit the position taken in the AM&S case
that independence is a necessary condition for LPP. As a result, the appeal was
dismissed in its entirety.
This judgment therefore maintains the
current EU law position, whereby advice
provided by in-house lawyers (or, indeed,
by external counsel not admitted to practise within the EU or EEA) will not be protected by LPP and may therefore be used
by the Commission as evidence of a competition law infringement. It does not,
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however, affect the position under
national law, for example in the UK,
where communications by in-house
lawyers are protected by LPP.
While this outcome may appear
hard to justify to lawyers raised in
the common law tradition, and has
already been publicly criticized by UK

lawyers, it makes a little more sense
when viewed in the context of civil
law systems, in which LPP has traditionally been more limited. The ECJ
may also have one eye to the utility
of such communications for those
investigating companies for infringements. This approach nevertheless

raises real practical problems for inhouse counsel trying to do their job
by advising their internal clients on
compliance risks, as well as non-EU
external counsel advising from within
global law firms.
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