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Employment, Labor and Benefits Advisory:
Advisory: Broad
Broad Interpretations
InterpretationsofofHuman
HumanRights
Rights Law
Law May
May
Increase Discrimination Exposure for
for New
New York City
City Employers
Employers
3/13/2009
Two recent decisions
may affect
affect an employer’s potential
potential exposure
Human Rights
RightsLaw
Law(“NYCHRL”),
(“NYCHRL”),which,
which,like
likeits
itsstate
stateand
andfederal
federal counterparts,
counterparts, prohibits
decisions may
exposure under the New
New York City Human
discrimination
potentially increase
it easier
discrimination and
and harassment
harassment in the workplace.
workplace. Both
Both decisions
decisions potentially
increase New
New York City employers’ exposure
exposure for claims
claims of
of discrimination
discriminationand
and harassment
harassment by making it
easier
for
for an
an employee
employee to
to prevail
prevailon
onaaclaim
claimunder
underthe
theNYCHRL.
NYCHRL.

Defense Under Faragher-Ellerth
Faragher-EllerthMay
MayNo
No Longer
LongerApply
ApplytotoNYCHRL
NYCHRL Claims
Claims
Under the so-called Faragher-Ellerth defense the United
Court established
established in
in 1998,
1998, an
an employer
employer may
may avoid
avoid liability
liability for
United States
States Supreme
Supreme Court
foralleged
allegedunlawful
unlawfulharassment
harassmentby
byits
itsmanagers
managers and
and
supervisors
whereitit can
can demonstrate
demonstrate that:
that: (1) itit took
supervisors where
tookreasonable
reasonable steps
steps to prevent
prevent and
and promptly
promptly correct
correctsexual
sexual harassment
harassment in the workplace,
workplace, and
and (2) the
the complaining
complaining employee
employee
unreasonably
failed to take advantage
of the employer’s preventive
unreasonably failed
advantage of
preventive or
or corrective
correctivemeasures.
measures. Until
Until recently,
recently,New
NewYork
York courts
courts have
have allowed
allowed employers
employers to
to assert
assert the
the Faragher-Ellerth
Faragher-Ellerth
defense to NYCHRL
claims.However,
However,in
in Zakrzewska
Zakrzewskav.v.The
TheNew
NewSchool,
School,06-Civ-5463,
06-Civ-5463,2009
2009WL
WL
252094
(S.D.N.Y.
2009),
a federal
districtcourt
courtdecided
decidedthat
that the
the Faragher-Ellerth defense
NYCHRL claims.
252094
(S.D.N.Y.
2009),
a federal
district
does
not apply to
does not
to claims
claims brought
broughtunder
underthe
theNYCHRL.
NYCHRL.

In strictly
strictly reading
the Court emphasized
emphasized that
that the NYCHRL
createsvicarious
vicariousliability
liability for
for an
an employer
employer with respect
reading the
theNYCHRL,
NYCHRL, the
NYCHRL creates
respect to
to discriminatory
discriminatoryacts
actsby
byaamanager
manager or
orsupervisor
supervisor even
even
where the employer
exercised reasonable
reasonablecare
careto
to prevent
prevent and
and correct
correct discriminatory conduct and even where the employee has
failed to complain
employer has
has exercised
has failed
complain under
under the
the employer’s
employer’s policies.
policies.As
As
a result, the
vicarious liability
liability for
the Court
Court found
found that
thatthe
theFaragher-Ellerth
Faragher-Ellerth defense,
defense, which
which essentially
essentially permits
permits an
an employer to
to escape
escape vicarious
for federal
federalclaims
claims under
under certain
certaincircumstances
circumstances is
inconsistent
inconsistent with
withthe
theNYCHRL.
NYCHRL.

Although the Court certified
this
new
analysis
certifiedthis
thiscase
case for
forinterlocutory
interlocutoryappeal
appealtotothe
theSecond
SecondCircuit
CircuitCourt
CourtofofAppeals,
Appeals,employers
employersmay
mayexpect
expectother
othercourts
courtstotofollow
follow
this
new
analysisofofNYCHRL
NYCHRL claims,
claims,
unless
and until
until the Court of
casedoes
doesaffect
affect an
an employer’s
employer’s ability
ability to
unless and
of Appeals
Appeals rules otherwise.
otherwise. The
The Zakrzewska
Zakrzewska case
to assert
assert the
the Faragher-Ellerth
Faragher-Ellerth defense
defense in
in response
response to
to federal
federaland
and New
New York
York
State discrimination claims.

Appellate
Appellate Court
Court Finds
Finds “Severe
“Severeor
orPervasive”
Pervasive”Test
TestInapplicable
InapplicabletotoNYCHRL
NYCHRL Claims
Claims
Within days
New York
York Appellate
Appellate Division
Division Court
Court dismissed
dismissedaaplaintiff’s
plaintiff’s sexual
and discrimination
discrimination claims in Williams
days of the
the Zakrzewska
Zakrzewska decision, a New
sexual harassment
harassment and
Williams v.
v. New
New York
York City
City Housing
Housing
Authority,
27 (1st
(1st Dep’t
Dep’t 2009).
2009). In
In its
its ruling,
ruling, the Court
Authority,872
872 N.Y.S.2d
N.Y.S.2d 27
Court refused to apply
apply the
the federal
federal “severe
“severe or
orpervasive”
pervasive”standard
standard to
tothe
theplaintiff’s
plaintiff’sNYCHRL
NYCHRL claims.

v. Vinson,
Vinson, 477
477U.S.
U.S.57
57(1986),
(1986),aaplaintiff
plaintiff can
can state
state a claim for
Under the federal
federal “severe
“severe or
or pervasive”
pervasive”standard
standardoutlined
outlinedby
bythe
theUnited
UnitedStates
StatesSupreme
Supreme Court
Court in
inMeritor
MeritorSav.
Sav.Bank
Bank FSB
FSB v.
for
harassmentonly
onlyifif the
the plaintiff
plaintiff isis able
to alter the
harassment
able to
to prove
prove that
thatthe
theconduct
conductcomplained
complained of
of was
was “severe
“severe or pervasive”
pervasive” enough
enough to
the conditions
conditions of
of the
the employee’s
employee’s employment and to create
abusive working
working environment.
environment. The
The Williams
Williams Court
Court examined
examinedthis
this standard
standardand
andconcluded
concludedthat
thatitit does
doesnot
not reach
reachfar
far enough
enoughto
tocomply
complywith
with the
the “uniquely
“uniquely broad
an abusive
broad and remedial
purposes” of the NYCHRL.
Instead,the
theCourt
Courtdeemed
deemedthe
the“severe
“severeororpervasive”
pervasive”test
testto
to be
be aa“middle
“middle ground” that
purposes”
NYCHRL. Instead,
that continues
continues to
to allow
allowconduct
conductthat
thatisisdemeaning
demeaning to
towomen
women and
and reduces
reduces
the incentive for
harassmentpolicies.
policies.The
TheWilliams
WilliamsCourt
Courtexplained
explainedthat
thattoto“maximize
“maximizethe
thelaw’s
law’sdeterrent
deterrenteffect,”
effect,” courts
for employers
employers to create zero tolerance anti-discrimination and
and harassment
courts
must determine whether a plaintiff
plaintiff has
established
the
existence
of
differential
treatment
based
on
protected
class
and
not
whether
such
treatment
rises
to
the
level
of
“severe
or
has established
existence of differential treatment based on protected class and not
such treatment rises to
pervasive.”
This
new
standard
would
appear
to
be
easier
to
meet
than
the
federal
“severe
and
pervasive”
test
previously
applied
to
NYCHRL
claims.
pervasive.” This
than the federal “severe and pervasive” test previously applied to NYCHRL

The Williams Court recognized
recognized that
that the NYCHRL
nota a“general
“generalcivility
civilitycode”
code” and
and outlined
outlined aa defense
defensewhereby
wherebyemployers
employersmay
mayavoid
avoidliability
liabilityifif they
they prove
prove that
that the
The
NYCHRL isisnot
the conduct
conduct complained
more than
than what aa reasonable
reasonablevictim
victim of
of discrimination
discrimination would
would consider
consider“petty
“petty slights
slights and
and trivial
trivial inconveniences.’”
of “consists of nothing more

Action Items For Employers
Employers
In an
an age
age of
of increasing
increasingexposure
exposurefor
foremployers,
employers,these
thesetwo
twodecisions
decisionsfurther
furtherreinforce
reinforcethe
thecritical
critical importance that
that employers
employers maintain a zero tolerance policy for
for discrimination
discrimination and
and
harassment.
Requiringan
anemployee
employeetotoavail
availhim/herself
him/herself of the employer’s anti-harassment complaint procedures
is no
no longer
longer enough
enoughtotoavoid
avoidliability,
liability, at least
harassment. Requiring
procedures is
least in
in New
New York.
New
York employers
employersshould
shouldbe
beprepared
preparedto
totake
take the
the following
following actions:
New York

train
and supervisors
supervisorsasastototheir
theirlegal
legalobligations
obligationsso
sothat
thatthey
they can
canhelp
help to
to enforce
enforce aa zero
zero tolerance
tolerance policy;
policy;
train managers
managers and

include the term “zero
and
“zero tolerance”
tolerance”ininall
allwritten
writtenanti-discrimination
anti-discrimination
andharassment
harassmentpolicies
policiesand
and procedures;
procedures;
conduct annual anti-discrimination
anti-discrimination and
and harassment
harassment training for
for all
allemployees
employees and
and maintain
maintain the
the proper
properpostings
postings in
in common
common areas in the workplace;
workplace; and
and
instruct supervisors
Resourcestotoinvestigate
investigateany
anyand
andall
allcomplaints
complaintsmade
madeby
byemployees,
employees,no
nomatter
matterhow
howtrivial
trivial or inconsequential.
instruct
supervisors to report
report and
and Human
Human Resources
Although employees
employees may
may still
still assert NYCHRL
NYCHRLclaims
claimsininspite
spiteofofthese
thesepreventative
preventativemeasures,
measures,engaging
engagingininthese
theseproactive
proactivesteps
stepsmay
maylead
leadtotoearly
earlyintervention
intervention and
and hopefully,
hopefully, the
prevention of
prevention
of resulting
resulting litigation
litigation and
andpotential
potential liability.
liability.

For assistance
assistanceininthis
this area,
area, please
pleasecontact
contact one
oneof
of the
the attorneys
attorneys listed below
Levin client
client service team.
below or
or any
any member of
of your
your Mintz
Mintz Levin

Richard H. Block
(212) 692-6741
RHBlock@mintz.com

Jennifer
Jennifer B.
B. Rubin
Rubin
(212) 692-6766
JBRubin@mintz.com

Jennifer
Jennifer F.
F. DiMarco
DiMarco
(212) 692-6260
JFDiMarco@mintz.com

www.mintz.com
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may constitute
constitute attorney
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