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T
T

he U.S.
U.S. Department
Department of
of Justice
Justice
he
recently
an antitrust
antitrust inrecently launched
launched an
vestigation
into the
the recruiting and
vestigation into
and
hiring
hiring practices
practices of high-tech
high-tech ﬁfirms
rms
in Silicon
Silicon Valley.
Valley. Although official
ofﬁcial
details
yet to be
details of the investigation
investigation have
have yet
be
disclosed,
the Justice
disclosed, the
Justice Department
Department is apapparently looking into whether firms
ﬁrms agreed
agreed
to refrain from
from recruiting
recruitingeach
each other’s
other’s top
talent. If this
this isis accurate,
accurate, the
the investigation
investigation
is another indication of the new administration’s stated intention to more aggressively
enforce the
antitrust laws,
laws, particularly
particularly
enforce
the antitrust
against high-tech
high-tech ﬁfirms.
rms.
According
According to press
press reports,
reports, the
the Justice
Justice
Department
Department issued
issued civil investigative
investigative dedemands
information and
mands (requests for information
and docudocuments)
ments) last
last week
week to
to at
at least
least aa dozen
dozen companies,
nies, including Google,
Google, Microsoft, Apple,
Apple,
Yahoo
and Intel.
Intel. Bio-tech firm
Yahoo and
ﬁrm Genentech
Genentech
is also
also reportedly targeted.
targeted. While theoretically, any agreement
agreement in
in restraint
restraint of trade by
two or more rivals, or potential
potential rivals,
rivals, can
can
fall within
within the
the prohibitions
prohibitions of
of Section
Section 1 of
the Sherman
Sherman Act, the
the conduct
conduct apparently
apparently
under
under scrutiny
scrutiny here
here —
— agreements
agreements not
not
to solicit employees
— isis not
not the
the ﬁfirst
employees —
rst that
comes
to mind
mind when
when thinking
thinking of antitrust
comes to
enforcement
priorities. It contrasts sharply
enforcement priorities.
with the
the prior
prioradministration’s
administration’s focus
focus on
on
classic cartel behavior: agreements
agreements among
competitors
competitors to
to fix
ﬁ xthe
theprices
pricesof
of goods
goods or
or services sold to consumers above competitive
levels. Such
Such enforcement
enforcement was
was often
often internainternational in scope.
Antitrust scrutiny
scope. Antitrust
scrutiny of
of alleged
restraints
restraints affecting
affecting domestic
domestic employee
employee
recruiting
recruiting practices
practices arguably
arguably goes
goes in quite
a different
different direction.
This
This is
is not
not totosay
say that
thatan
anagreement
agreement
among ﬁfirms
refrain from recruiting
recruiting each
rms to refrain
each
others’
top talent does
not raise
others’ top
does not
raise antitrust
concerns.
broad goal
goal of
of antitrust laws
concerns. The broad
laws
is to
to preserve
preserve competition
competition and,
and, thereby,
thereby,
enhance
consumer welfare. Price collusion
enhance consumer
among
rivals is
among rivals
is considered
considered particularly
particularly
detrimental, what
what the
the U.S.
U.S. Supreme
Supreme Court
has
labeled the
the “supreme
“supreme evil
evil of
of antitrust.”
antitrust.”
has labeled
Buyers who compete
compete in aa buy-side market
can ﬁfixx prices too (below competitive levels)
and the Justice
Justice Department has in the past
past
brought
brought criminal actions
actions against
against buyers
buyers
under the Sherman Act.

Assuming
that the high-tech firms
Assuming that
ﬁrms now
now
under
as buyers
buyers in
in aa
under scrutiny
scrutiny compete
compete as
market for executives,
executives, engineers
engineers or other
Silicon Valley
Valley talent, an agreement
agreement not to

Whatever its
ultimate merits, the
investigation appears
investigation appears
to be just one more
to be just one more
sign of a new regime
sign of a new regime
of heightened antitrust
of heightened antitrust
enforcement.
enforcement.
Whatever its

ultimate merits, the

solicit and hire from
from one
one another
another arguably
constitutes
constitutes aa market
market division
division agreement.
agreement.

A market
market division
division agreement,
agreement, like price
price
fixing,
ﬁ xing, reduces
reduces competition.
competition. Here,
Here, such
such an
agreement would have the same effect as if
the firms
ﬁrms agreed
agreed to
to reduce salaries, options
and other compensation
compensation to uniform levels.
levels.
A 1948
Court decision
1948 U.S.
U.S. Supreme
Supreme Court
decision that
deemed
deemed illegal an agreement among sugar
refiners
reﬁners to restrain price competition in the
market for sugar
sugar beets,
beets, aa necessary input,
may
may provide
provide the analogy.
analogy. Although
Although the
the
employees
themselves might
might disagree, peremployees themselves
haps the
the Justice
JusticeDepartment
Department will
will argue that
there exists
market for top talent
talent in
in Silicon
exists a market
Valley akin to an input market. It would not
be
be the first
ﬁrst time
timethat
thatsomeone
someone has
has noted
noted
the particular
particular importance
importance of
of human
human capital
(and the intellectual property it creates)
creates) in
the high-tech
high-tech industry.
industry. But there may
may lie
the problem
problem for the
the enforcers.
enforcers. We’ll just
just
have
have to wait and see
see whether there could
actually
divide a
actually have
have been an agreement to divide
“market”
“market” for
forsuch
such presumably
presumably unique,
unique, nonnonfungible talent.
Whatever its ultimate merits, the investigation appears to be just one more sign
sign of
of a
new regime
regime of heightened
heightened antitrust
antitrust enforcement. In
well-publicized speech
In a well-publicized
speech given last
month
month at the
the Center
Center for
for American
American ProgProgress,
now at
at the helm of
ress, Christine Varney,
Varney, now
the Justice
Department’s antitrust
antitrust division,
Justice Department’s

stressed
the need
need for
for “vigorous
stressed the
“vigorous antitrust
enforcement”
significant
enforcement” as
as a signiﬁ
cant component
component of
the government’s
government’s responsibility to ensure
ensure
that markets
markets remain
remain competitive.
competitive.She
She even
even
cited “ineffective
“ineffective government
government regulation,
regulation,
ill-considered
ill-considered deregulatory
deregulatory measures,
measures,
and inadequate
inadequate antitrust
antitrust oversight” as
as key
contributors to the current
current economic
economic crisis
and
monitoring of
and declared
declared that passive
passive monitoring
market participants
participants was
was no longer aa viable
approach.
She
stressed that
that the
the antitrust division
She stressed
division
needed
to play
play aa vital role
needed to
role in
indeveloping
developing
sound
competition policies
policies and
and then took
sound competition
the opportunity
opportunity to formally
formally withdraw
withdraw the
Justice
Justice Department’s
Department’s Section
Section 2
2 report
report
(“Competition and
and Monopoly: Single-Firm
Conduct
Under Section
Conduct Under
Section 22 of the
the Sherman
Sherman
under the former
Act,”
Act,” issued
issued in 2008
2008 under
former
administration),
administration), citing as
as problematic
problematic the
excessive
hurdles placed
excessive hurdles
placed on government
government
enforcement
enforcement of competition-reducing practices by dominant
dominant ﬁfirms.
rms.
The new investigation of Silicon
Silicon Valley’s
Valley’s
recruiting
recruiting practices
practices is
is also
also consistent
consistent with
Varney’s
remarks singling
singling out
out the
the highVarney’s remarks
hightech industry: “Increasingly,
“Increasingly, Americans
Americans are
relying on
on high-tech
high-tech solutions
solutions in the
the home
home
and
and enjoying
enjoying the
the fruits
and the workplace
workplace and
of innovation
innovation in those
those markets
markets that
that have
have
been
been spurred on by
by competition
competition between
between
rival
attention
rival firms.
ﬁrms.We
We thus
thus plan
plan to devote attention
to understanding
understanding the unique
unique competitioncompetitionrelated issues
posed by
by these
these markets.
markets. In
issues posed
the past, the
the Antitrust
Antitrust Division
Divisionwas
was aa leader
in its
its enforcement
enforcement efforts
efforts in
in technology
technology
industries,
and II believe
we will
will take this
industries, and
believe we
mantle again.”
Varney directed
attention on
on
Varney
directed further
further attention
Google,
publicly stating
stating before
Google, publicly
before her conconfirmation
ﬁrmation that its
its dominance
dominance in Internet
Internet
searching and advertising could
could raise competition
petition questions.
Indeed,
the instant investigation
Indeed, the
investigation is the
third
third in
inas
as many months involving the hightech industry —
— and
and Google
Google in particular.
Just
last month, the
Just last
the Federal
Federal Trade
Trade ComCommission
launched an
an inquiry
inquiry into whether
mission launched
whether
shared
shared ties between the boards
boards of Google
Google
and
Apple violated
violated an
an antitrust
antitrust prohibition
and Apple
against
against “interlocking directorates”
directorates” among
among
rival firms.
ﬁrms. Google
Google and
and Apple
Apple share
share two
two
directors
directors and
and have
have been increasingly comcompetitive
petitive in
in the
the cell
cell phone
phone and operating
operating systems markets. Until now,
now, the Clayton Act’s

prohibition
prohibition on
on interlocking
interlocking directorates
directorates
has
has rarely been
been enforced
enforced by
by government
government
authorities.
In April,
April, the
theJustice
Justice Department
Department began
began
an
an inquiry into
into the
the antitrust
antitrust implications
implications
of Google’s
Google’s $125
$125million
million settlement with
with auauthors and publishers over its Google
Google Book
Search
service. The Justice
Search service.
Justice Department is
apparently
concerned that
that the settlement
apparently concerned
settlement
would
would give Google
Google too much control over
over
licenses
licenses (in many
many instances,
instances, exclusive
exclusive licenses) to
to millions
millions of books.
Although
Although all three
three ofof these
these investigainvestigations
are in the
tions are
the preliminary
preliminary stages
stages and
and it
is unclear whether
whether any
any will
will result in formal
government
action,what
whatisis clear
clear is
is the
government action,
the
new administration’s aggressive
aggressive stance on
antitrust
antitrust enforcement.
enforcement. Companies
Companies engaged
engaged
in business
practices with
with antitrust implibusiness practices
cations,
cations, in Silicon
Silicon Valley
Valley and
and elsewhere,
elsewhere,
should tread carefully.

Public antitrust
antitrust enforcement
enforcement varies
varies over
over
time and
and we
we are
are apparently
apparently now
now again
again in
a period of change.
change. ItIt is useful to keep in
mind that there is little
little empirical
empirical evidence
evidence
antitrust enforcement actually
showing that antitrust
enhances consumer
consumerwelfare.
welfare.ItIt is largely
enhances
largely
an article of faith. From all indications, the
new administration
of true
new
administration is composed
composed of
believers.
M. Landry is special counsel in the Los
John M.
Angeles offi
office
Angeles
ce of Sheppard Mullin Richter &
Hampton, where his practice focuses
focuses on
on anantitrust litigation.
litigation. He is the
the immediate
immediate past
chair of L.A.
L.A. County
County Bar
Bar Association’s
Association’s AntiAntitrust and
trust
and Unfair Business Practices Section,
and is aa member
member of
of the
the executive
executive commitcommittee of the State
State Bar
Bar of California’s
California’s Antitrust
and Unfair Competition Law Section. Helen
C. Eckert, an associate at Sheppard Mullin,
also focuses on antitrust litigation.

Litigation Might Be Evolving at the Expense of Vulnerable Clients
By Rafael Chodos

I

have seen it happen during
my own lifetime: Litigation
has changed from being a profession, to being a business, to
being an industry.
A profession is a career dedicated
to helping others. It involves selfsacriﬁce because the interests of
the client must always come ahead
of the professional’s own interests.
A business is the means of generating wealth for the business owner.
The business must, of course,
provide something that is of use
to others, but only as the means of
generating wealth for the owner. It
is different from a profession because, while businesses must stay
within dictated legal and ethical
boundaries, they are otherwise free
to put their own interests ﬁrst.

An industry is a group of businesses that feed one another, support one another and facilitate one
another’s processes, and that feel
good about it. The legal industry
today includes lawyers, paralegals,
professional brief writers, court
reporters, document management
companies, experts, arbitration
and mediation service providers,
publishers, messengers, printers,
libraries, secretaries, conference
producers, CLE providers, bar
groups and professional associations, legislators and lobbyists,
court staff — and this doesn’t
even include sitting judges. To be
a litigation lawyer today is to be a
participant in this industry.
A profession is similar to a vocation or “calling” because it involves
a similar kind of dedication to a
higher purpose. But it has always
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been more secular than a calling,
and has not traditionally involved
the same kind of total abandonment of one’s ego. It is different also
because a profession has always
required special education and a
highly developed and diligently
maintained skill set — while a
calling does not. As for businesses,
they beneﬁt from skill sets but still
do not generally require certiﬁcation of them.

Once the
profession
becomes part
of an industry,
the sense of
the client’s
vulnerability gets
lost. The client
becomes instead a
customer.
There has always been a tension
between the profession and the
business because a lawyer has to
support himself. The client would
prefer to have the lawyer work for
free but the lawyer has to charge
fees, and this means that in at
least one regard he has to set his
own interests ahead of his client’s.
In recognition of this tension, our
law has always exempted the fee
negotiations from the strictures
of the lawyer’s ﬁduciary duties. In
general, wherever the interests of a
ﬁduciary are clearly adverse to the
interests of his cestui, the duty to
set the interests of the cestui ahead
of the ﬁduciary’s own interests does
not apply. Although the Rules of
Professional Conduct do require
the fee not to be “unconscionable”
the lawyer is still free to set his own
fee and may decline to represent
the client unless his fee is paid.
California Rule 4-200 prohibits an
“unconscionable” fee, and Rule 3700(C)(1)(f), permits withdrawal
for nonpayment of fees or expenses.
ABA model rule 1.5(a) prohibits an

“unreasonable” fee.
Tensions between the business
and the industry have intensiﬁed
over the years as the number of lawyers practicing in larger ﬁrms has
increased relative to the number in
solo or small-ﬁrm practice. The sole
practitioner may have to think about
supporting himself, but the law ﬁrm
has to think about supporting all its
members. The law ﬁrm involves
systematic delegation of duties
— and it is not clear that professional duties can or ever should be
delegated. The law ﬁrm — particularly the large law ﬁrm — involves
a hierarchy that goes from senior
partners down to summer interns;
and this hierarchy interacts with
the systematic delegation of duties
to the point that there is a temptation to push the hard work down to
the grunts at the bottom in order
to support the higher-ups. The law
ﬁrm that wants to compete successfully must adopt standards of
“productivity” to justify the hierarchical structure: The partners who
bring in the clients, for instance, are

more valuable to the ﬁrm than the
members who do the work. And in
these ways, the law ﬁrm functions
as a business does, measuring the
contributions of its members to
the ﬁrm before measuring their
contributions to the clients. Those
lower in the hierarchy focus their
efforts on advancing within the
ﬁrm — they curry favor with their
employers and senior partners
ﬁrst, and seek the approval of their
clients only to the extent that such
approval enhances their upward
mobility in the ﬁrm, or their lateral
mobility if they can leave the ﬁrm
and carry their clients with them.
A deeper tension exists between
the profession and the industry.
The client is someone who is vulnerable, and who seeks professional
help to address his vulnerability. He
has been sued; he has suffered an
injury or a calamity, so he goes to
a lawyer. This vulnerability is ultimately the source of the ﬁduciary
duty and the professional must
always be sensitive to it. But once
the profession becomes part of an

industry, the sense of the client’s
vulnerability gets lost. The client
becomes instead a customer.
It is not my purpose here to make
value judgments about law as an
industry. For now, I will simply ask
you to decide for yourselves: If you
agree with me that the law has in
fact become an industry, can it also
still really be a profession?
Rafael Chodos has been an attorney in solo practice in Los Angeles
since 1978, specializing in business
litigation. He is the author of “The
Law of Fiduciary Duties” and has
recently founded RentAJudge.com,
which offers one-day “microtrials”
as a form of ADR.
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