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I ff you
for clients
trustee, itit is
to periodically
you perform
perform services
services for
clients as
as aa trustee,
is wise
wise practice
practice to
periodically review
review the
the duties
duties and
and

I

responsibilities
that apply
apply to
to your
your conduct.
responsibilities that
conduct. In
In aa society
society where
where the
the end
end often
often justifies
justifies the
the means,
means, itit is
is

important
by which
which
importanttotoremember
rememberthat
thatwhen
whenserving
servingas
asaa trustee,
trustee, the
the opposite
opposite isis generally
generally true.
true. The
The process
process by
you
obtain
a
product
or
formulate
a
conclusion
is
often
more
important
than
the
conclusion
itself.
Mistakes
you obtain a product or formulate a conclusion is often more important than the conclusion itself. Mistakes
happen;
and juries
in some
happen; judges
judges and
juries understand
understand this,
this,and
andmistakes
mistakesare
are even
even excusable
excusable ifif the
the trustee
trustee engaged
engaged in
some
type
of
meaningful
analysis
and
exercised
sound
judgment
in
making
the
decision
that
ultimately
turned
type of meaningful analysis and exercised sound judgment in making the decision that ultimately turned
out
follows, includincludout poor.
poor. With
Withthis
thisininmind,
mind,a abrief
briefdiscussion
discussionofofthe
theduties
dutiesand
andresponsibilities
responsibilities of
of trustees
trustees follows,
ing
a
general
overview
of
the
information
that
should
be
considered
and
the
process
that
should
be
ing a general overview of the information that should be considered and the process that should be engaged
engaged
when
fiduciary.
when acting
acting and
and making
making decisions
decisions as
as aa fiduciary.

Understand the Trust Document
To
able to
to make
proper, sound
sound fiduciary
fiduciary decisions,
the trustee
must start
To be
be able
make proper,
decisions, the
trustee must
start by
by reading
reading and
and understanding
understanding
the
governing
trust
document.
An
assumption
can
never
be
made
about
the
terms
or
purpose
of aa trust,
trust, or
or
the governing trust document. An assumption can never be made about the terms or purpose of
the
manner
in
which
that
purpose
is
to
be
carried
out.
Absent
a
purpose
that
is
illegal
or
contrary
to
pubthe manner in which that purpose is to be carried out. Absent a purpose that is illegal or contrary to public
lic policy,
policy, the
the trust
trustdocument
documentcontrols
controlsthe
theparameters
parametersofofoperating
operatingthe
thetrust
trustasaswell
wellasasthe
thetrustee’s
trustee’s powers,
powers,
duties
and
obligations.
If
the
trust
document
is
silent
on
a
particular
issue,
the
trustee
should
look to
duties and obligations. If the trust document is silent on a particular issue, the trustee should look
to statustatutory
the understanding
understanding of
of the
the trust.
trust.
tory and
and common
common law
law guidance
guidance to
to help
help shape
shape the

At
understanding the
the trust
trust requires
requires the
the trustee
trusteeto
to understand
understandthe
thedistribution
distribution proviproviAt the
the most
most basic
basic level,
level, understanding
sions
of
the
trust.
Know
whether
the
trust
requires
the
payment
of
all
income
to
the
beneficiaries
(i.e.,
a
simsions of the trust. Know whether the trust requires the payment of all income to the beneficiaries (i.e., a simple
trust),
or
whether
it
allows
for,
or
requires,
the
accumulation
of
income
or
the
distribution
of
principal
ple trust), or whether it allows for, or requires, the accumulation of income or the distribution of principal
(i.e.,
complex trust).
trust). The
the number
number of
and whether
whether all
all the
the benefi(i.e., aa complex
The trustee
trustee should
should ascertain
ascertain the
of beneficiaries,
beneficiaries, and
beneficiaries
are
to
be
treated
in
the
same
manner.
Perhaps
charitable
distributions
are
authorized
or
mandated,
ciaries are to be treated in the same manner. Perhaps charitable distributions are authorized or mandated,
or
the trustee
is supposed
supposedto
to encourage
encouragesome
sometype
typeofofbehavior
behaviorby
bymaking
makingdistributions
distributions only
only in
or maybe
maybe the
trustee is
in spespecific
circumstances.
Some
of
the
more
common
distribution
problems
encountered
include:
over
or
cific circumstances. Some of the more common distribution problems encountered include: over or under
under
distributing
distributingincome;
income;making
makingdistributions
distributionstotounauthorized
unauthorizedbeneficiaries
beneficiaries(such
(suchas
as charities);
charities); and
and making
making late
late
distributions.
distributions.
Trusts
often contain
contain very
provisions as
aswell.
well.Common
Common examples
aredecanting
decantingprovisions,
provisions,the
theabilTrusts often
very advanced
advanced provisions
examples are
ability
to
merge
or
sever
the
trust,
tax
elections,
income
and
principal
allocation
provisions,
and
beneficiary
ity to merge or sever the trust, tax elections, income and principal allocation provisions, and beneficiary

powers
of appointment.
appointment. Provisions
thesegenerally
generallycarry
carryaameaning
meaningand
andimpact
impact that
that go
go well
well beyond
powers of
Provisions such
such as
as these
beyond
the
understanding
of
many
trustees.
Proper
interpretation
and
application
often
requires
an
in-depth
knowlthe understanding of many trustees. Proper interpretation and application often requires an in-depth knowledge of
of statutory
statutory and
foredge
and common
common law,
law, income
incomeand
andestate
estate tax
tax law,
law, the
the laws
laws of
of other
other states
states and
and sometimes
sometimes foreign countries.
careand
andcaution
caution must
must be
be taken
taken when
when considering
considering the
the application
application of
eign
countries. Special
Special care
of any
any of
of these
these
advancedprovisions.
provisions.The
Thetrustee
trusteeshould
shoulddocument
documenthis
hisor
orher
herunderstanding
understandingofofthe
thetrust
trustwith
with aa written
written sumadvanced
summary. Not
it serve
asasa areference
mary.
Notonly
onlywill
will
it serve
referencesource
source for
forfuture
futurequestions,
questions,ititmay
mayalso
alsoserve
serveas
as future
future evidence
evidence
that the
was diligent
diligent in
in ascertaining
the terms
terms and
and obligations
obligations of
of the
the particular
particular trust.
trust.
that
the trustee
trustee was
ascertaining the
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Create a Process
Once
what the trust
Once the trustee
trustee has
has determined
determined what
trust document
document
requires
them
to
do,
the
trustee
must
formulate
a
plan for
for investrequires them to do, the trustee must formulate a plan
investing
and
managing
the
trust
assets.
What
works
for
one
ing and managing the trust assets. What works for one trust
trust does
does
not
work for
for another;
no one-size-fits-all
fornot necessarily
necessarily work
another; there
there is
is no
one-size-fits-all formula.
Too
often
trustees
use
the
same
or
similar
investment
modmula. Too often trustees use the same or similar investment models
for multiple
multiple trusts,
is the
the investment
investment model
model that
that the
els for
trusts, because
because itit is
the
financial
advisor
normally
uses
and
is
most
comfortable
with. It
It
financial advisor normally uses and is most comfortable with.
may
not
necessarily
be,
however,
a
model
that
is
tailored
to
the
may not necessarily be, however, a model that is tailored to the
unique
of aa particular
particular trust
unique circumstances
circumstances of
trust and
and its
itsbeneficiaries.
beneficiaries.
Absent
contrary
provisions
in
the
trust,
trustees
must
Absent contrary provisions in the trust, trustees must invest
invest and
and
manage
trust
assets
as
a
prudent
investor
would,
by
considering
manage trust assets as a prudent investor would, by considering
the
terms, distribution
distribution requirements,
and other
other unique
the purpose,
purpose, terms,
requirements, and
unique
circumstances
of
the
trust.
In
satisfying
this
standard,
circumstances of the trust. In satisfying this standard, the
the trustee
trustee
must
reasonablecare,
care,skill,
skill,and
andcaution.
caution. IfIf the
must exercise
exercise reasonable
the trustee
trustee
holds
greater level
level of
holds himself
himself out
outtotobebesomeone
someonewho
whopossesses
possesses aa greater
of
skill
than
the
average
person,
the
trustee
will
be
held
to
a
skill than the average person, the trustee will be held to a higher
higher
level
of care.
level of
care.

A
investment and
and management
managementdecisions
decisionsrespecting
respectingindiA trustee’s
trustee’s investment
individual
assets
must
be
evaluated
not
in
isolation,
but
in the
the context
context
vidual assets must be evaluated not in isolation, but in

of
of the
the trust
trust portfolio
portfolioasasaa whole
wholeand
andas
as aa part
part of
of an
an overall
overall investinvestment
strategy,
having
risk
and
return
objectives
reasonably
ment strategy, having risk and return objectives reasonably suited
suited

to
to the
the trust.
trust. ItItisis incumbent
incumbent upon
uponthe
thetrustee
trustee to
to document
document and
and
support
investment
decisions
in
writing.
Ideally
this
will include
support investment decisions in writing. Ideally this will
include
an
analysis of
of why
why the
the decision
decision was
was made
madeand
andwhat
what other
other options
options
an analysis
were
available.
The
stronger
the
process
for
making
a
decision,
were available. The stronger the process for making a decision, the
the
stronger
the end
end result
resultwill
will be,
be, and
and the
the less
lesslikely
likely itit is
stronger the
is that
that the
the
decision
lose value.
value.To
decision will
willbe
be subject
subject to
toattack
attackininthe
theevent
eventassets
assets lose
To
highlight
the
importance
of
adhering
to
a
process
when
formulathighlight the importance of adhering to a process when formulat-

ing
the following
following examples.
ing investment
investment decisions,
decisions, consider
consider the
examples.

Example
is the
the trustee
trusteeof
ofthe
theBMG
BMG Spendthrift
Spendthrift
Example 1:
1: Warren
Warren is
Trust
which
was
established
on
January
1,
2005
with aa
Trust which was established on January 1, 2005 with
cash
gift
of
$10M.
Warren
has
been
in
the
trustee
cash gift of $10M. Warren has been in the trustee and
and
investment business
for some
sometime,
time, and
and holds
holds himself
himself out
out
investment
business for
as
a
professional
trustee
and
investor.
The
beneficiary
of
as a professional trustee and investor. The beneficiary of
the
Trust
is
15
years
old
when
the
trust
is
established,
the Trust is 15 years old when the trust is established, and
and
is
not to
distributions for
is
not
to begin
begin receiving
receiving distributions
foranother
another15
15years.
years.
Warren
decides
that
a
long-term
investment
model
Warren decides that a long-term investment model and
and
assetallocation
allocationisismost
mostappropriate.
appropriate.He
He invests
invests70%
70% of
of the
asset
the assets
Trust
the Vanguard
Vanguard Total
Total Stock
Stock Market
Market Index
Trust
assets inin the
Index
Fund
and
30%
of
the
Trust
assets
in
the
Vanguard
Fund and 30% of the Trust assets in the Vanguard Total
Total
Bond Market
Bond
Market Index
Index Fund.
Fund.Warren’s
Warren’s investment
investment model
model is
is
based on
on nothing
nothing more
based
more than
than prior
priorpersonal
personalexperience,
experience,

and once
Warren undertakes
undertakes no
no further
and
once established,
established, Warren
review
nor
does
he
make
any
changes
to
the
investment
review nor does he make any changes to the investment
model or
allocation over
over the
the next
model
or asset
asset allocation
next four
four years.
years. By
By
November
of
2008
the
value
of
the
Trust
is
$5M.
The now
now
November of 2008 the value of the Trust is $5M. The
19-year-old beneficiary
beneficiary brings
brings suit
suit against
Warren for
19-year-old
against Warren
for
breach
of
fiduciary
duty,
asserting
that
Warren
failed to
to
breach of fiduciary duty, asserting that Warren failed
invest
the
assets
of
the
Trust
prudently.
The
suit
demands
invest the assets of the Trust prudently. The suit demands
that Warren
that
Warren be
be held
held personally
personally liable,
liable, and
and reimburse
reimburse the
the
Trust
for
the
$5M
decrease,
plus
interest
from
1,
Trust for the $5M decrease, plus interest from January
January 1,
2005.
2005.

Example
in
Example 2:
2:The
Thesame
same facts
facts as
as example
example 11 apply,
apply, except
except in

deciding
the Trust
Trust in
in the
deciding to invest
invest the assets
assets ofofthe
the 70/30
Vanguard
portfolio, Warren
five-page investment
Vanguard portfolio,
Warrencreates
creates aa five-page
investment
report
the following
following factors
and how they
report considering
considering the
factors and
they

impact
impact the
the decision
decision totoinvest
investthe
theTrust
Trustassets:
assets: the
the general
general
economic
conditions;
possible
effects
of
inflation
economic conditions; possible effects of inflation or
or defladeflation;
of investment
tion; expected
expected tax
tax consequences
consequences of
investment decisions
decisions
and
the role
role that
that each
investment or
or course
of
and strategies;
strategies; the
each investment
course of
action plays
plays within
within the
trust portfolio;
action
the overall
overall trust
portfolio; the
the expectexpected total
total return
ed
return from
from income
income and
and the
the appreciation
appreciation of
of capicapital;
need for
for liquidity,
liquidity, regularity
tal; the
the need
regularityof
ofincome,
income,and
andpreserpreservation
vation or
or appreciation
appreciation of
of capital;
capital;and
andthe
theany
anyspecial
special relarelationship
or
special
value
that
a
particular
asset
mayhave
haveto
tionship or special value that a particular asset may
to
the purpose
purpose of
of the
the trust
trust or
or to
to one
or more
of the
the
one or
more of
the beneficibeneficiaries. Warren
Warren reviews
reviewsthe
the Trust
Trust portfolio
portfolio and
aries.
and revises
revises the
the
investment
six months.
months. Based
on his
investment report
report every
every six
Based on
his considconsideration
eration of
of the
the preceding
preceding factors
factors and
and his
his professional
professional expeexperience,
Warren
never
changes
the
70/30
Vanguardportfoportforience, Warren never changes the 70/30 Vanguard
lio
lio allocation.
allocation. By
By November
November of
of 2008
2008 the
the value
value of
of the
the Trust
Trust
is
again
$5M,
and
the
beneficiary
brings
the
same
is again $5M, and the beneficiary brings the same breach
breach
of fiduciary
of
fiduciary duty
dutysuit
suitagainst
against Warren.
Warren.

Even though
though Warren
the identical
identical manner
Even
Warren invested
invested the
the assets
assets inin the
manner
in both
in
both examples,
examples, the
the Warren
Warren in
in example
example 22 has
has aa much
much better
better
chance
of escaping
escapingthe
thebreach
breachofoffiduciary
fiduciaryduty
duty suit
suit because
becauseofofthe
chance of
the
processhe
he employed
employedto
to arrive
arrive at
at his
process
his investment
investment decisions.
decisions. He
He
clearly
understood his
his fiduciary
fiduciary duties
and did
did his
to comply
comply
clearly understood
duties and
his best
best to
with his
with
his obligations.
obligations.He
Heengaged
engaged in
in meaningful,
meaningful,regular
regularanalysis,
analysis,
and
basedon
onhis
hisknowledge,
knowledge,experience,
experience,and
andapplication
applicationofofall
allthe
and based
the
facts involved,
involved, decided
decided on
on the
the 70/30
70/30 Vanguard
Vanguard portfolio.
portfolio. He
facts
He also
also
has
severalwritten
written and
and updated
updated investment
investment reports
reports to
to support
support his
has several
his
decision. It
It is
to believe
that aa judge
judge or
or jury
jury
decision.
is much
much more
more plausible
plausible to
believe that
would find
would
find that
that this
this Warren
Warren fulfilled
fulfilled his
his fiduciary
fiduciary obligation
obligation and
and
despite his
his best
efforts, the
turned down
despite
best efforts,
the market
market unforeseeably
unforeseeably turned
down
sharply.
He has
reasonablechance
chanceofofnot
not being
being held
held personally
sharply. He
has aa reasonable
personally
liable for
for the
liable
the $5M
$5Mloss
loss in
in value.
value.

On the
On
the other
other hand,
hand, the
the Warren
Warren in
inexample
example 11 isis much
much more
more sussusceptible to
to attack.
He gave
little thought
thought to
ceptible
attack. He
gave little
to his
his investment
investment decidecisions,
and failed
failed to
to consider
consider any
any of
of the
the factors
factors that
that aa prudent
prudent persions, and
person would
would in
in deciding
how to
the $10M.
$10M. This
left
son
deciding how
to invest
invest the
This Warren
Warren left
no paper
trail and
at trial
trial will
no
paper trail
and at
willbe
be unable
unable to
to produce
produce any
any meaningmeaningful analysis
to support
ful
analysis to
support his
his decisions.
decisions. There
There isis aa good
good chance
chance he
he
will be
liable for
for the
$5M loss
in value,
plus interinterwill
be held
held personally
personally liable
the $5M
loss in
value, plus
est.
The more
more thorough
for making
making investinvestest. The
thorough the
thetrustee’s
trustee’s process
process isisfor
ment decisions,
the more
more likely
likely the
will aid
aid the
in
ment
decisions, the
the process
process will
the trustee
trustee in
withstanding an
withstanding
an attack.
attack.

Remember
the Beneficiary
Remember the
While
While we
we touched
touched on
on the
the role
role of
of the
the beneficiary
beneficiary in
inthe
thediscussion
discussion
with
Warren
above,
it
is
worth
focusing
more
specific
with Warren above, it is worth focusing more specific attention
attention
on
on this
this topic.
topic.Beneficiaries
Beneficiariescome
comeininmany
manyshapes
shapesand
andsizes,
sizes, and
and

are
after all,
all, why
are after
why trusts
trusts exist.
exist. Part
Part of
ofthe
thetrustee’s
trustee’s meaningful
meaningful
investment
must include
include consideration
investment decision-making
decision-making process
process must
consideration
of
the
beneficiaries.
A
trustee’s
decisions
must
tailoredtotofit
fitthe
of the beneficiaries. A trustee’s decisions must bebetailored
the
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particular
of each
trust. To
will withstand
withstand
particular beneficiaries
beneficiaries of
each trust.
Toensure
ensure that
that the
thetrustee’s
trustee’s decision-making
decision-making process
process will
scrutiny,
he
or
she
should
be
aware
of
the
beneficiary’s
unique
characteristics,
needs,
requirements
scrutiny, he or she should be aware of the beneficiary’s unique characteristics, needs, requirements and
and
expectations.
Imperative to
to the
of aa beneficiary’s
significant life
life
expectations. Imperative
the individual
individualunderstanding
understandingisisan
anawareness
awareness of
beneficiary’s significant
changing
events
such
as
disabilities,
marriages,
new
children
and
confinement
or
imprisonment.
The
changing events such as disabilities, marriages, new children and confinement or imprisonment. The
trustee
should also
consider the
the income
income available
to the
trustee should
also consider
available to
the beneficiary,
beneficiary, including
including sudden
sudden income
income or
orasset
asset
increases
(e.g.,
lottery
winnings
or
inheritances),
or
decreases
(bankruptcy
or
foreclosure),
as
well
as
the
increases (e.g., lottery winnings or inheritances), or decreases (bankruptcy or foreclosure), as well as the
iniinitial
thebeneficiary
beneficiaryoutside
outsideof
ofthe
thetrust
trust (savings
(savingsand
andinvestments).
investments).One
Onecould
couldargue
argueititisisnot
notenough
tial assets
assets ofofthe
enough
to
the information
information from
affirmative action
of the
to simply
simply request
request the
fromthe
thebeneficiary,
beneficiary, and
and that
that some
some affirmative
action is
is required
required of
the
trustee
to
demonstrate
that
he
or
she
has
actually
made
a
good
faith
effort
to
obtain
the
information.
trustee to demonstrate that he or she has actually made a good faith effort to obtain the information.
Beneficiaries
changeand
and evolve.
evolve.What
What is
is considered
considered aa reasonable
reasonabledecision
decisionwith
with regard
regardto
to one
one may
may not
not be
Beneficiaries change
be
for
another,
and
what
may
be
a
reasonable
decision
this
year
may
not
be
for
the
next.
The
trustee
owes
for another, and what may be a reasonable decision this year may not be for the next. The trustee owes aa
duty
duty to
to act
act only
onlyininthe
thebest
bestinterests
interests of
ofeach
each beneficiary,
beneficiary, and
and ifif there
there are
are more
more than
than one,
one, the
the trustee
trustee must
must
give
due
regard
to
the
respective
interests
of
each.
Only
by
considering
each
beneficiary’s
unique
give due regard to the respective interests of each. Only by considering each beneficiary’s unique personal
personal
circumstance
can the
the trustee
trustee satisfy
satisfy this
this duty.
duty.
circumstance can
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Seek Advice
Few
trustees,not
not even
eventhe
the largest
largestinstitutions,
institutions, can
can perform
perform all
all tasks
or know
know all
to
Few trustees,
tasks or
all information
informationnecessary
necessary to

properly
administer aa trust
trust without
without questions
arising from
from time
time to
properly administer
questions arising
to time.
time. When
Whenaaquestion
question occurs,
occurs, the
the
trustee should
should seek
seekthe
the advice
adviceof
ofaacompetent
competentprofessional
professionalto
toprovide
provide advice,
advice,whether
whether that
that is
is an
an accountant
trustee
accountant
or aa lawyer
or both.
or
lawyer or
both. AAmisapplication
misapplicationofofthe
thetrust
trustterms
termsororignorance
ignoranceofoffacts
factsand
andcircumstances
circumstancesexpected
expected
to be
trustee’smisapplito
be known
known or
orconsidered
considered by
by aa fiduciary
fiduciarycan
canbe
bedevastating.
devastating. InIna aworse
worsecase
case scenario,
scenario, aa trustee’s
misapplication or
or failings
can result
result in
in aa breach
breachofoffiduciary
fiduciaryduty
duty claim
claim and
and the
theimposition
imposition of
of personal
personalliability
liability for
for
cation
failings can
diminution ofofvalue
aa diminution
valueinintrust
trustassets.
assets. Consulting
Consultingaaprofessional
professional for
forguidance
guidance can
can go
go aa long
long way
way in
in establishestablishing that
due care
care in
in making
ing
that the
thetrustee
trustee exercised
exercised due
making decisions.
decisions.
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