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Katerberg,
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Special Counsel. Robert J. Katerberg, Attorney, U.S.
and R.
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Craig Lawrence, Assistant U.S.
Department of Justice, and
Attorney,
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Richard
was on
on the
the brief
brief for amici curiae
Richard H. Pildes
Pildes was
curiae G.
Bradford Cook, et al.
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M. Millstein,
Millstein,Gregory
GregoryS.
S. Coleman,
Coleman, and
and Christian J.
Ward were
for for
amicus
curiae
Council
of
Ward
were on
onthe
thebrief
brief
amicus
curiae
Council
of
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in
support
of
appellees.
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Before:
and
KAVANAUGH,
Circuit
Before: ROGERS,
ROGERS, BBROWN
ROWN and
KAVANAUGH
, Circuit
Judges.
Judges.

Opinion
Opinion for
forthe
the court
courtby
byCircuit
CircuitJudge
JudgeROGERS.
ROGERS.
Dissenting opinion
opinion by
by Circuit
CircuitJudge
JudgeKAVANAUGH.
KAVANAUGH.
ROGERS,
CircuitJudge:
Judge: In
In this
this facial
facial challenge,
challenge, appellants
appellants
ROGERS, Circuit
contend
that
Title
I
of
the
Sarbanes-Oxley
Act
of
2002
(“the
contend that Title of the Sarbanes-Oxley Act
Act”), 15
Appointments Clause
Act”),
15U.S.C.
U.S.C.§§
§§ 7211-19,
7211-19, violates
violates the
the Appointments
Clause
of
the
Constitution
and
separation
of
powers
because
it
does
not
of the Constitution and separation of powers because it does not
Presidentialcontrol
control of
of the Public Company
permit adequate
adequate Presidential
Company
Congress,
Accounting
Oversight
Board
(“the
Board”).
Accounting Oversight Board
Board”).
Congress,
however, made
made the Board’s exercise
exercise of its
its duties
duties subject
subject to
to the
the
comprehensive control
control of the
comprehensive
theSecurities
Securitiesand
andExchange
Exchange
Commission (“the Commission”).
the the
Act, Act,
the the
Commission”). Under
Under
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Commission is
Commission
is empowered
empowered to
to set
set Board
Board rules
rules and
and procedures,
procedures,
proposed by
by the
the Board,
Board, and
andto
tolimit
limit or
to overturn any
any sanction
sanction proposed
of its powers,
powers, id.
id. §§
§§7217(b)(2),
7217(b)(2), (b)(5),
(b)(5), (c)(3),
(c)(3),
relieve the
the Board of
(d)(1), (2);
(2); the
the Commission
Commission also
also may
may remove
remove members
members of the
Board for
for cause,
id. §§7211(e)(6).
7211(e)(6). Members
Members of
of the
the Commission,
Commission,
Board
cause, id.
in turn,
turn, are
are appointed
appointed by the
the President
President with the
the advice
advice and
and
consent of the
and subject
subject to
to removal by
consent
the Senate
Senate and
by the
the President
President
for cause;
for
cause; its
its chairman
chairman isisselected
selected by
byand
and serves
serves at
at the
the pleasure
pleasure
of the
President. In
of
the President.
In appellants’
appellants’ view
viewthis
thisstatutory
statutoryscheme
scheme vests
vests
Board
members
“with
far
reaching
executive
power
while
Board members “with far reaching executive power
completely stripping
completely
strippingthe
the President
President of the
the authority to
to appoint or
remove
those
members
or
otherwise
supervise
or
control their
their
remove those members or otherwise supervise or control
exerciseof
of that
thatpower.”
power.”Appellants’
Appellants’Br.
Br. at
at1.
1. But their facial
exercise
challenge ignores
entirety of
challenge
ignores the
the entirety
of the
the statutory
statutoryscheme
scheme and
and runs
runs
afoul
of
the
Supreme
Court’s
instruction
regarding
the
nature
of
afoul of the Supreme Court’s instruction regarding the nature of
the President’s
the
President’s constitutional
constitutional relationship with
with independent
independent
administrative
agencies.
Supreme
Court
precedent
administrative agencies. Supreme Court precedent as
as we
we have
have
it does
does not
not support
support appellants’
appellants’ singular
singular focus
focus on
on removal
removal
powers as
as the
the be-all
be-all and
and end-all
end-all of Executive authority, but
powers
rather compels a more
more nuanced
nuanced approach
approach that examines
examines the
myriad means
of
Executive
control.
means of

We hold, first,
first, that
that the
the Act
Actdoes
does not
notencroach
encroach upon
upon the
the
Appointment power
power because,
view of the
Appointment
because, inin view
the Commission’s
Commission’s
comprehensive control
subject
comprehensive
controlof
ofthe
the Board,
Board, Board
Boardmembers
members are
are subject
to direction
and
supervision
of
the
Commission
and
thus
direction and supervision of the Commission and thus are
are
inferior officers
inferior
officersnot
notrequired
requiredtotobe
beappointed
appointed by
by the
the President.
President.
Second, we
we hold
limitations
on the
Second,
hold that
thatthethefor-cause
for-cause
limitations
on the
Commission’s power
power to remove
Commission’s
remove Board
Board members
members and
and the
the
President’s
power
to
remove
Commissioners
do
not
strip
the
President’s power
Commissioners do
President of
of sufficient
sufficient power
do
President
powerto
to influence
influencethe
theBoard
Boardand
and thus
thus do
not
contravene
separation
of
powers,
as
that
principle
embraces
not contravene separation of powers, as that principle embraces
independent agencies
agencies like
like the
the Commission
Commission and
their exercise
exercise of
of
independent
and their
authority over
over their
theirsubordinates.
subordinates.Accordingly,
Accordingly, we
we affirm
affirm
broad authority
the grant of summary
summary judgment to the Board and the United
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States.
States.

I.
Following
Following the
the Enron
Enron and
and Worldcom
Worldcomaccounting
accounting scandals
scandals
that exposed
serious
weaknesses
in
industry
self-regulatory
exposed serious weaknesses in industry
reporting requirements
for certain
reporting
requirements for
certain publicly
publicly held
held companies,
companies,
Congress
enacted the
theSarbanes-Oxley
Sarbanes-Oxley Act
Act of
of 2002,
2002, 15
15 U.S.C.
U.S.C. §§
Congress enacted
1
§§
7201
et seq.
seq.1 Title II ofofthe
7201 et
theAct
Actestablished
established the
the Board
Board “to
“to

oversee the
the audit
audit of
of public
oversee
public companies
companies that are subject to the
the
securities laws . . . in order to protect the interests of investors
and further
further the
the public
public interest
interest in
in the
the preparation
preparationof
ofinformative,
informative,
and
accurate, and
and independent
independentaudit
auditreports.”
reports.” 15
accurate,
15 U.S.C.
U.S.C. §§ 7211(a).
The five
Board
areare
appointed
by the
The
fivemembers
members ofofthethe
Board
appointed
by the
Commission
after
consultation
with
the
Chairman
of
the
Board
Commission after consultation with the Chairman of the Board
of Governors
Governors of
of the
the Federal
Federal Reserve
Reserve and the Secretary
Secretary of the
Treasury.
Id.
§
7211(e)(4)(A).
The
Act
empowers
Treasury. Id. § 7211(e)(4)(A). The Act empowers the
the Board ,
subject
subject to the oversight of the
the Commission,
Commission, to,
to, among
among other
other
things, register public accounting firms,
establish
auditing
firms, establish auditing and
ethics
conduct inspections
inspections and
and investigations
investigations of
ethics standards,
standards, conduct
registered
firms,
impose
sanctions,
and
set
registered firms, impose sanctions, and set its own budget,
budget,
which is funded by annual fees.
fees. Id. §§ 7211(c), 7219(c), (d).
The
Commission’s authority
Board is
is explicit
explicit and
The Commission’s
authority over
over the
the Board
and
comprehensive. Id. §§ 7217, 7218.
7218. Indeed, it is extraordinary.
comprehensive.

The Board
thethe
The
Board could
couldcommence
commenceoperations
operations only
onlyupon
upon
Commission’s determination
Commission’s
determinationthat
that ititwas
was properly
properly organized
organized and
and
had
appropriate
rules
and
procedures
in
place,
id.
§
7211(d),
and
had appropriate rules and procedures in place, id. § 7211(d), and
“[n]o rule
effective without prior
“[n]o
rule of
ofthe
theBoard
Board shall
shall become
become effective
approval
of
the
Commission,”
id.
approval of the Commission,” id. § 7217(b)(2). The
The
Commission is empowered
Commission
empowered to “abrogate,
“abrogate, add to, and
and delete
delete
from” the
the fair
fair administration
administration of
from”
the Board’s
Board’s rules
rules “to
“toassure
assure the
of the
the
1
1 See
S. R
REP.
No.107-205,
107-205, at
at 22 (2002);
(2002); H.
H. R.
No. 107107See S.
EP. No.
R. REP.
REP. No.
414, at 18-19 (2002).
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[Board], conform
conform the
the rules
rules promulgated
promulgated by that Board to the
requirementsof
of title IIofofthe
requirements
the [Act], or
orotherwise
otherwise further
further
purposesof
of that
that Act, the
purposes
the securities
securities laws, and
and the
the rules
rules and
and
§§
regulations thereunder
thereunderapplicable
applicabletotothat
that Board.”
Board.” Id.
regulations
Id. §§
7217(b)(5), 78s(c).
78s(c). In
7217(b)(5),
In addition
addition to
tothese
these ex
ex ante
ante controls,
controls, all
Board adjudications are subject to the Commission’s de
de novo
review, id. § 7217(c)(2);
7217(c)(2); Nat’l
Nat’l Ass’n
Ass’n of
of Sec.
Sec. Dealers, Inc. v.
SEC,
431
F.3d
803,
804
(D.C.
Cir.
2005)
(“NASD”), upon
SEC, 431 F.3d 803, 804 (D.C. Cir. 2005) (“NASD”),
upon an
an
immediate stay
stay when
when an
anapplication
applicationfor
for review
review is filed or
immediate
or sua
sua
.S. S.C. C. . §§ §
ssponte
p o n t e by bthe
y Commission
t h e C o m m, i s s i o n , 15
15 U U
7215(e)(1), 7217(c)(2)(A). The
TheCommission
Commission isis empowered
empowered§to
“enhance, modify,
modify, cancel,
remission of
“enhance,
cancel, reduce,
reduce, or
or require
require the
the remission
of aa
sanction imposed
imposedby
by the
the Board.”
Board.” Id.
sanction
Id.§ §7217(c)(3).
7217(c)(3).TheThe
Commission alone
Commission
alone determines
determines whether
whether the
the Board
Board may
may “sue
“sue and
and
be
sued”
in
any
court.
Id.
§
7211(f)(1).
A
member
of
the
Board
be sued” in any court. Id. § 7211(f)(1). A member of the Board
may be
or removed
removed from
from office “for
may
be censured
censured or
“for good
good cause
cause
shown,” id.
§
7211(e)(6),
upon
a
finding
by
the
Commission,
id. § 7211(e)(6),
finding by the Commission,
after notice and
and opportunity for
for aa hearing,
hearing, that
that the
the member
member
willfully
violated
the
Act
or
abused
authority,
or
failed
willfully violated the Act or abused authority, or failedtoto
enforce compliance with
with aa rule
rule or
or standard
standard without
without reasonable
reasonable
justification,
id.
§
7217(d)(3).
The
Commission
justification,
7217(d)(3). The Commission is further
further
empowered, by
by rule, to relieve the Board, consistent
with the
empowered,
consistent with
public interest,
authority whatsoever,
public
interest, of
of any
any enforcement authority
whatsoever, id. §
7217(d)(1),
as
well
as,
by
order,
to
censure
the
Board and,
and, after
after
7217(d)(1), as well as, by order, to censure the Board
notice and
and opportunity
opportunity for a hearing,
notice
hearing, to “impose limitations
upon the
the activities, functions, and
of the
the Board”
upon
and operations
operations of
finding that
upon finding
that the
the Board has failed to abide by its statutory
duties, id. § 7217(d)(2).

This facial challenge
to the
the Act is
challenge to
is brought
brought by
by the
the Free
Free
Enterprise Fund,
Fund, aa non-profit
non-profit public
Enterprise
public interest
interest organization that
“promotes economic
limited
“promotes
economic growth,
growth, lower
lowertaxes,
taxes,andand
limited
government.” Compl.
Compl.¶¶ 11.
11. ItItisisjoined
joinedby
byone
oneof
ofits
itsmembers,
members,
Beckstead and
andWatts,
Watts,LLP
LLP(“B&W”),
(“B&W”), aa Nevada
accounting firm
firm
Beckstead
Nevada accounting
that is registered
with
the
Board
and
is
subject
to
an
ongoing
registered
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formal
in 2005.
2005. Id.
On
formal investigation
investigationthat
thatwas
was commenced
commenced in
Id. ¶¶ 79.
79. On
February
February 7, 2006,
2006, the
the Free
Free Enterprise
Enterprise Fund
Fund and
andB&W
B&W

(collectively “the Fund”)
Fund”) filed
filed aa complaint
complaint alleging
alleging that
that the
the
creation
creation of the
the Board
Board violated
violatedthe
theAppointments
AppointmentsClause,
Clause,
separation
of powers, and
and non-delegation
non-delegation principles.
principles. The
separation of
The Fund
Fund
sought
declaratory
and
injunctive
relief
prohibiting
the
Board
sought declaratory and injunctive relief
the
from carrying
carrying out
out its
its duties,
duties, including
including taking
taking “any
“anyfurther
further
action”
against
B&W.
The
United
States
intervened
to
defend
action” against B&W. The United States intervened to defend
the
constitutionality of the
the Act. The
the constitutionality
The district
districtcourt
courtdenied
denied the
the
Board’s motion to dismiss the
thecomplaint
complaintfor
for lack
lackof
ofjurisdiction
jurisdiction
and
granted the
the motions
motions for
for summary
judgment of the Board
and granted
summary judgment
and
the
United
States.
and the United States.
The
and our
our review
review is
The Fund
Fund appeals,
appeals, and
is de
de novo.
novo. See
See Simpson
Simpson

v. Socialist People’s Libyan Arab Jamahiriya,
Jamahiriya, 470
470 F.3d
F.3d 356,
356,
359
359 (D.C. Cir.
Cir. 2006);
2006); Wilson
Wilson v.
v. Pena,
Pena, 79
79 F.3d
F.3d 154,
154, 160
160 n.1
n.1
(D.C. Cir.
1996).
To
succeed
in
its
facial
challenge
to
Title
I
Cir. 1996). To succeed
challenge to Title of
the
the Act
Act under
under the
the Appointments
Appointments Clause
Clause and
and separation
separation of
2
powers,2
the
Fund
bears
a
heavy
burden
to
show
powers, the Fund bears a heavy burden to show that the
the

provisions
of which
provisions of
which ititcomplains
complains are
are unduly
unduly severe
severe in
in all
all
circumstances
and
cannot
be
constitutionally
applied.
See
circumstances and cannot be constitutionally applied. See
Wash.
State Grange
Grange v.
v. Wash.
Wash. State
StateRepublican
Republican Party,
Party, 128
Ct.
Wash. State
128 S.
S. Ct.
1184, 1190
1190 (2008) (citing
(citing United
United States
States v. Salerno,
Salerno, 481 U.S.
739, 745 (1987)).
II.
II.
The Board and
and the
the United
United States
States contend,
contend, as
as a threshold
matter,
matter, that the district court
court lacked
lacked jurisdiction
jurisdictionbecause
because the
the
Fund failed to
exhaust
the
Act’s
statutory
review
procedures.
to exhaust
Act’s statutory review procedures.

The
“aggrieved by
by aa final
final order of the
The Act permits
permits a person
person “aggrieved
the
Commission” or
a
person
“adversely
affected
by
a
rule
of
the
or a
affected by a rule

2

The Fund does
does not pursue
pursue its non-delegation
non-delegation claim on
2 The
appeal.
appeal.
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Commission” to
to obtain
Commission”
obtain review in the
the court
court of
ofappeals.
appeals. 15
15
added). The
The Act
Act further
U.S.C. § 78y(a)(1), (b)(1)
(b)(1) (emphasis
(emphasis added).
provides that
“[n]o objection
rulerule
of the
provides
that “[n]o
objection totoananorder
orderor or
of the
Commission,
for
which
review
is
sought
under
this
section,
may
Commission, for which review is sought under this section, may
be considered
by the
the court
be
considered by
court unless
unless it was
was urged
urged before
before the
the
Commission or there was reasonable
reasonableground
groundfor
for failure
failure to do
so.” Id.
so.”
Id.§§78y(c)(1)
78y(c)(1)(emphasis
(emphasisadded).
added). The
The Fund
Fund did
did not
not pursue
pursue
administrative remedies
before
filing
its
complaint.
remedies before filing
As
matter of
of statutory
statutory text,
text, the
the administrative
administrative procedures
As aa matter
procedures
available under
the Act
Act are
confined to
to challenges
challenges to
to an
an“order”
“order”
available
under the
are confined
or aa “rule”
“rule” of
the
Board.
See,
e.g.,
Nat’l
Mining
Ass’n
v.
Dep’t
of the
See, e.g., Nat’l
Labor, 292
of Labor,
292 F.3d
F.3d 849,
849, 856 (D.C. Cir.
Cir. 2002);
2002); Gen.
Gen. Elec.
Elec. Co.
Co. v.
v.

EPA, 360
360 F.3d
F.3d 188,
188, 191
191(D.C.
(D.C. Cir.
Cir. 2004).
2004). The
The Fund’s facial
challenge,
by
contrast,
advances
a
“broad-scale
attack,” Nat’l
Nat’l
challenge,
contrast, advances a “broad-scale attack,”
Mining,
the Act
Act itself that
“of the
Mining,292
292 F.3d
F.3d at
at 856,
856, to the
that is not “of
the type
Congress
intended to
to be
statutory
Congress intended
be reviewed
reviewed within
withinthis
this
statutory
structure,”
212
structure,” Thunder
Thunder Basin
Basin Coal
CoalCo.
Co.v.v. Reich,
Reich, 510
510 U.S.
U.S. 200,
200, 212
(1994). In
Thunder
Basin,
the
Supreme
Court
acknowledged
In Thunder Basin, the Supreme Court acknowledged
that
retains
jurisdiction
over over
claimsclaims
that the
the district
districtcourt
court
retains
jurisdiction
“considered ‘wholly
‘wholly collateral’
to
a
statute’s
review
provisions
collateral’ to a statute’s
and outside
outside the
the agency’s
agency’sexpertise.”
expertise.” 510 U.S. at 212 (quoting
Heckler v. Ringer, 466 U.S. 602, 618 (1984)).
Jurisdiction over the Fund’s complaint is consistent
with
consistent with

the
thisthis
courtcourt
in Time
the distinction
distinction drawn
drawnbyby
in Warner
Time Warner
Entertainment
F.3d 957
957(D.C.
(D.C. Cir.
Cir. 1996),
1996), which
which
Entertainment Co.
Co. v.
v. FCC, 93 F.3d
“general
federal
question
held
held that
that the
the district
districtcourt
courthas
has “general federal question
jurisdiction
a statute’s
jurisdiction to
to consider
consider aafacial
facialchallenge
challengeto to
a statute’s
constitutionality
so
long
as
that
challenge
is
not
raised
in aa suit
suit
constitutionality so long as that challenge is not raised in
challenging the validity
validityofofagency
agency action
actiontaken
taken pursuant
pursuant to the
challenged
statute
or
in
a
suit
that
is
collateral
to one
challenged statute or in a suit that is collateral
to one
challenging
the validity
validity of such
action,” id. at
challenging the
such agency
agency action,”
at 965.
965.
Because
the complaint
Because the
complaint presents
presents aa “facial, ororsystemic”
systemic”
challenge,
and not
notan
an“as-applied,
“as-applied,or
orparticularized
particularizedchallenge[],”
challenge[],”
challenge, and
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Gen. Elec.,
Elec., 360
360 F.3d
F.3d at
at 192
192(internal
(internal quotation
quotation marks
marks omitted),
omitted),
Gen.
and does
not attempt
and
does not
attempt to bootstrap
bootstrap other claims
claims regarding
regarding aa
Board order or rule,
rule, see
see First
First Jersey
Jersey Sec.,
Sec., Inc. v. Bergen, 605
F.2d 690,
690, 695
695 (3d
(3d Cir.
Cir. 1979),
1979), the
the Fund’s
Fund’s lawsuit
lawsuit is
is not
not properly
properly
F.2d
as aacircumvention
circumvention of
of the
the Act’s
Act’s review procedures.
procedures. In
viewed as
contrast with
with American
Coalition for Competitive
contrast
American Coalition
Competitive Trade
Trade v.
Clinton, 128 F.3d
F.3d 761
761 (D.C. Cir. 1997),
1997), where
wherethe
the statute
statute
granted
the
court
of
appeals
exclusive
jurisdiction
over
granted the court
appeals exclusive jurisdiction over all
constitutional attacks
attacks on
on the
constitutional
the statute
statute upon
upon compliance
compliance with
exhaustion
requirements,
see
id.
at
765,
the
Act contains no
exhaustion requirements, see id. at 765, the Act
similar provision
similar
provisionas
as would
wouldindicate
indicatethat
thatCongress
Congress intended
intended the
the
review
scheme
to
be
exclusive.
review scheme to be exclusive.
Therefore,
theFund’s
Fund’s constitutional
constitutional challenges
to
Therefore, because
because the
challenges to
the
Act
are
collateral
to
the
Act’s
administrative
review
scheme,
the Act are collateral to the Act’s administrative review scheme,
doctrine does
does not
not apply,
apply, and
and we
we hold that the
the exhaustion
exhaustion doctrine
district
court
had
subject
matter
jurisdiction
over
the complaint
district court had
matter jurisdiction
and properly denied
denied the motion to
to dismiss.
dismiss.

III.
III.
The Appointments Clause provides:

and by
by and
and with
with
[The President] shall . . . nominate, and
the Advice
Advice and
and Consent
Consent of
of the
the Senate,
Senate, shall appoint
Ambassadors,other
other public
public Ministers and
Ambassadors,
and Consuls,
Consuls,
Judges of
of the
the supreme
supremeCourt,
Court,and
andall
allother
otherOfficers
Officers of
Judges
the
United States,
whose Appointments
Appointments are
not herein
herein
the United
States, whose
are not
otherwise provided
otherwise
provided for,
for,and
and which
whichshall
shallbe
be established
established

by Law:
Law: but
butthe
theCongress
Congress may
may by
byLaw
Lawvest
vestthe
the
Appointment of such
such inferior Officers, as
as they think
proper,
President alone,
alone, in
in the
the Courts
Courts of
of Law,
Law, or
or
proper, in
in the
the President
in
in the
the Heads
Heads of Departments.
Departments.
U.S.
art.II,
II, §§ 2,
2, cl.
cl. 2.
2.
U.S. CONST.
CONST. art.
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The
Clause
thus thus
The plain
plaintext
textof the
of Appointments
the Appointments
Clause
Congress may
may lodge
lodge the
the appointment
appointment power
contemplates that Congress
of inferior
inferior officers
officers in
inentities
entities other
other than
than the
the President.
President. The
The
Fund contends,
however, that
that the
Fund
contends, however,
the absence
absence of day-to-day
day-to-day
supervision of
of the
the Board
Board by
by the
the Commission
Commission and
and the
the for-cause
for-cause
limitation on
on the
theCommission’s
Commission’s power
powertotoremove
removeBoard
Board
members means
meansthat
thatBoard
Board members
membersare
arenot
notinferior
inferior officers
members
and therefore
appointed
by the
and
therefore must
mustbe be
appointed
byPresident.
the President.
Alternatively, the
if Board
Alternatively,
the Fund
Fund contends
contends that even if
Board members
members
are
inferior
officers,
they
cannot
be
appointed
by
are inferior officers, they cannot be appointed the
by the
theCommission
Commissionisisnot
notaa“Department[]”
“Department[]”
Commission because
because the
and the
the Commissioners
Commissionersare
arenot
notits
its“Head[].”
“Head[].”
A.
“Generally
the term
term‘inferior
‘inferior officer’
“Generally speaking,
speaking, the
officer’connotes
connotes a
with some higher
higher ranking
ranking officer
officer or officers below
relationship with
the President:
President: Whether
Whether one
oneisisan
an‘inferior’
‘inferior’ officer
officerdepends
depends on
whether he
has aasuperior.”
superior.” Edmond
520 U.S.
U.S.
whether
he has
Edmond v.
v. United
United States,
States, 520
651,
662
(1997).
Under
this
standard,
the
Board
is
composed
of
651, 662 (1997). Under this standard, the Board is composed of
officers inferior
inferiorto
to the
the Commission.
Commission. The
The Commissioners,
Commissioners, who
serve
staggered
five-year
terms,
are
“appointed
by Presidential
Presidential
serve staggered five-year terms, are “appointed by
nomination with
with the
the advice
advice and
and consent
consent of the Senate,” id. at

663, and they
control over Board
663,
they exercise
exercise comprehensive
comprehensive control
Board
procedures
and
decisions
and
Board
members.
For
instance,
the
procedures and decisions and Board members. For instance, the
approves all
all Board rules, 15 U.S.C. §§ 7211(g),
Commission approves
7217(b)(2), and
may abrogate,
delete,or
or add
add to
to them,
them, id.
id. §
7217(b)(2),
and may
abrogate, delete,
7217(b)(5). All
AllBoard
Boardsanctions
sanctionsare
are subject
subject to plenary review
by the Commission, id. § 7217(c)(2);
7217(c)(2); NASD,
NASD, 431
431 F.3d at 804,
the Commission
Commission “may
“may enhance,
modify, cancel,
and the
enhance, modify,
cancel, reduce,
reduce, or
require the remission of a sanction
sanction imposed
imposed by
by the
the Board,”
Board,” id.
§ 7217(c)(3).
7217(c)(3). As
Assuch,
such,the
theBoard’s
Board’sdisciplinary
disciplinaryauthority
authority
“ultimately
belongs
to
the
[Commission],
and
the
legal
views of
of
“ultimately belongs to the [Commission], and the legal views
the Commission’s
Commission’s view
view of
of the
the law,”
law,”
the [Board] must
must yield to the
NASD, 431
also Gold
Gold v.
SEC, 48
48 F.3d
F.3d 987,
987, 990
990
NASD,
431 F.3d
F.3d at
at 806;
806; see
see also
v. SEC,
561, 568
568 (7th
(7th Cir.
(7th Cir. 1995);
1995); Shultz
Shultz v. SEC,
SEC, 614
614 F.2d
F.2d 561,
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1980). The
1980).
TheCommission
Commission both
bothappoints
appoints and
and removes
removes Board
Board
members,id.
id. §§
§§ 7211(e)(4)(A),
7211(e)(4)(A),(e)(6).
(e)(6). ItIt also
members,
also may
may impose
impose
limitations upon
limitations
upon Board activities,
activities, id.
id. §§ 7217(d)(2),
7217(d)(2), and
and relieve
the Board
the
Board of
ofitsitsenforcement
enforcementauthority
authorityaltogether,
altogether,id.id. §
7217(d)(1).
Consequently,
the Board’s
Board’s work is necessarily
Consequently, the
necessarily “directed
and supervised
supervised at
atsome
somelevel”
level” by
by the
the Commission,
Commission, Edmond,
Edmond, 520
520
and

663. Notably
U.S. at 663.
Notablyfor
forpurposes
purposes of
of this
this facial
facial challenge,
challenge, the
Act subjects
Board
members
to
greater
supervision
than the
subjects Board members
greater
Coast Guard
Guard judges
judges in
in Edmond,
Edmond, whom
whom the
Supreme Court
Court held
held
Coast
the Supreme
to
be
inferior
officers
even
though
supervision
of
the
judges
to be inferior officers even though supervision of the judges was
was
fractured between
between two
two different
different bodies,
id. at 664, and their
fractured
bodies, id.
decisions were
were not
not subject
subject to
to de
de novo
review, id. at
decisions
novo review,
at 665.
665.
the fact that the Board is
Contrary to the
the Fund’s
Fund’s suggestion,
suggestion, the
charged with
with exercising
extensive authority
authority on
on behalf
behalf of the
charged
exercising extensive
the
United States
does
not
mean
that
Board
members
must
be
States does
mean
Board members
be
appointed by
by the
the President,
President,for
for principal
principal as
as well
well as
appointed
as inferior
officers, by
officers,
bydefinition,
definition, “‘exercis[e]
“‘exercis[e] significant
significant authority
authority
the laws
laws of
of the
the United
United States,’”
States,’” Freytag v.
pursuant to the
v. CIR, 501
501
U.S.
868,
881
(1991)
(quoting
Buckley
v.
Valeo,
424
U.S.
1,
126
U.S. 868, 881 (1991) (quoting Buckley v. Valeo, 424 U.S. 1, 126
(1976));
see
also
Edmond,
520
U.S.
at
662.
Instead,
what
is
key
(1976)); see also Edmond, 520 U.S. at 662. Instead, what is key
under
the Edmond
analysis is
is the fact
under the
Edmond analysis
fact that
that Board
Board members
members
“have
“have no power
power to render
render aa final decision
decision on behalf
behalf of the
the
United States
unless permitted
permitted to
to do
do so
so by other
States unless
other Executive
Executive
officers,” Edmond,
520 U.S.
U.S. at
at 665.
665. The
Edmond, 520
The Act
Actvests
vests aa broad
broad
range
of duties
range of
duties in the Board,
Board, 15 U.S.C.
U.S.C. § 7211(c),
7211(c), but
but its
exercise
of those
duties is
is subject
subject to
to check
check by
by the
the Commission
Commission
exercise of
those duties
at every significant
significant step.
step.
Board
are also
also subject
subject to greater
greater oversight than
Board members
members are
than
the Independent
Independent Counsel
Counselin
in Morrison
Morrison v. Olson, 487 U.S. 654,
662 (1988). Whereas
Whereas the Act
Act specifies
specifies that every decision of
the Board is “subject to action by the Commission,” 15 U.S.C.
§
7211(c), the
the Ethics
Ethics in
in Government
Government Act
Independent
§ 7211(c),
Act vested
vested the
the Independent
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Counsel
with “full
Counsel with
“fullpower
powerand
andindependent
independent authority
authority to
to exercise
exercise
all investigative
investigative and
and prosecutorial functions
functions and
and powers of the
594(a). Still
Department of Justice,” 28 U.S.C. §§ 594(a).
Stillthe
the Supreme
Supreme
Counsel was
was an
an inferior
inferior
Court adjudged that the Independent
Independent Counsel

officer. Morrison,
Morrison,487
487U.S.
U.S.at
at 671.
671. The
The Board’s
Board’s ability
ability to
to act
act
independently
dwarfed by
by the
the “independent
“independent discretion
discretion [of
[of the
independently is
is dwarfed
the
Independent Counsel] to
to exercise
exercise the
the powers
powers delegated
delegated to her
her
under
the [Ethics
[Ethics in
in Government]
Government] Act,”
Act,” Morrison,
under the
Morrison, 487
487 U.S.
U.S. at
671.3
671.3

The
the Commission’s
Commission’s
The Fund is incorrect in suggesting
suggesting that the
review authority of
Board
rules
and
regulations
of Board rules and regulations is “severely
“severely
circumscribed,”
Appellants’ Br. at 34.
34. The
circumscribed,” Appellants’
The Act
Act provides
provides that
proposedrule,
rule,ifif it finds that
the Commission “shall approve a proposed
the rule is consistent
with
the
requirements
of
consistent with
requirements of this Act
Act and
and the
securities laws,
laws, or is necessary
or appropriate
appropriate in
in the
the public
securities
necessary or
interest or for
interest
for the
theprotection
protectionofofinvestors.”
investors.” 15
15 U.S.C.
U.S.C. §
7217(b)(3). This
7217(b)(3).
Thisprovision
provisiondoes
does not,
not,asasthe
theFund
Fundoffers,
offers,
establish
a
deferential,
Chevron-like
review
but
reflects
establish a deferential, Chevron-like review
reflects an
an
intent to require
require the
the Commission
Commission itself
itself to
to determine
determine whether
whether
Board
with the statutes
and the
Board rules
rules are
are consistent
consistent with
statutes and
the public
interest.
Given the
statutory
interest.
Given
theCommission’s
Commission’sseveral
several
statutory

3
3

Morrison
Morrisonpresents
presents a significant
significant obstacle
obstacle to our dissenting
dissenting
colleague’s
testfor
for inferior
inferior officer
colleague’s proposed
proposed test
officerstatus,
status, Dis.
Dis. Op.
Op. at
at 45-46,
because
the Independent
IndependentCounsel
Counselhad
hadbroad
broadfinal
final decision-making
because the

authority unchecked
by any
any other
other Executive
Executiveofficer.
officer. The
unchecked by
The dissent’s
dissent’s

attempt
limit Morrison
in which
attempt toto limit
Morrison to situations
situations in
which the
the office
office is
is
temporary,
temporary, id.
id. at
at 45
45 n.17,
n.17, ignores
ignores the
the fact
fact that
that the
the Supreme
Supreme Court
Court has
has

rejected
the interpretation
interpretation of
of Morrison as
rejected the
as aa bright-line
bright-line test,
test, see
see
Edmond,
Edmond, 520 U.S. at 661. But
Buteven
even assuming
assuming that
that the
the temporariness
temporariness
of
the linchpin
linchpin in
of the
the position was
was the
in view
view of
ofthe
the Independent
Independent Counsel’s
extraordinarily
broad
powers,
the
Supreme
Court
extraordinarily broad powers, the Supreme Courthas
has never
never suggested
suggested
that
Morrison
has
no
relevance
to
the
inferior
officer
analysis
that
has
relevance to the inferior
analysis for
offices
powers that
thatare
aresignificantly
significantly
offices that,
that, while
whilenot
not temporary,
temporary,possess
possess powers
more
constrained. Inconvenient
easily disposed
disposed of.
of.
more constrained.
Inconvenientprecedent
precedentisis not
not so
so easily
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responsibilities, the Fund’s approach
would sanction
sanction flouting
flouting
approach would

one
an untenable
one statutory
statutory goal
goal ininservice
serviceof another,
of another,
an untenable
interpretation of
of congressional
congressional intent where
where the
the goals
goals can
can be
be
reconciled.
reconciled. Cf.
Cf. Richards
Richards v.
v. United
United States,
States, 369
369 U.S.
U.S. 1, 11
11
(1962).
(1962). Moreover,
Moreover,ininEdmond
Edmondthe
theSupreme
Supreme Court
Court held
held that
that the
the
judges of
of the
“limitation upon
“limitation
upon review
review does
does not .. .. .. render
render the
the judges
the
Criminal Appeals principal officers.”
Court of Criminal
officers.” 520
520U.S.
U.S.at
at 665.
The Fund
Fund ignores
ignores that
that the
theCommission’s
Commission’s regulatory
regulatory control
control does
The
does
end with
with its review of Board rules. The
not end
The Act
Actempowers
empowers the
Commission to abrogate
abrogate or amend Board rules “to
“to assure
assure the
fair administration
administration ofofthethe [Board],
[Board], conform
conform the
therules
rules
promulgated by that Board to the
the requirements
requirementsof
of title
title I of the
thethe
[Act], or
orotherwise
otherwise further
furtherthe
thepurposes
purposes ofofthat
thatAct,
Act,
securities laws,
laws, and
securities
and the
the rules
rules and
andregulations
regulations thereunder
thereunder
applicable to
to that Board.”
15 U.S.C.
applicable
Board.” 15
U.S.C. § 7217(b)(5).
7217(b)(5). The
The
Commission itself is also
rules in
Commission
also empowered
empowered to promulgate
promulgate rules
furtheranceof
of the
the Act.
Act. Id.
furtherance
Id.§ §7202(a).
7202(a).These
Thesepowers
powersare
are
inimical to
inimical
to Chevron-like
Chevron-likedeference.
deference.
To the
the extent
extent the
the Fund
Fundsuggests
suggests that
that the
thefor-cause
for-cause
limitation on
limitation
onthe
the Commission’s
Commission’s removal
removal power
power requires
requires Board
members to
to be
be deemed
deemedprincipal
principal officers,
officers, it overinflates
members
overinflates the
the

importance of
of removal
authority. Recognizing
importance
removal authority.
Recognizing that
that “[t]he
“[t]he
power to
to remove
removeofficers
officers.. .. .. is
is aa powerful
powerful tool
tool for
for control,”
power
Edmond 520
Court has
indicated that
that
Edmond
520 U.S.
U.S.at
at 664,
664, the
the Supreme
Supreme Court
has indicated
courts should
should consider
consider removal
removal authority
authority as
as one
one factor
factor in
courts
determining whether
official is
inferior officer,
determining
whether an
an official
is an
an inferior
officer,id.
id.atat666.4
666.4

4
4

Our dissenting
dissenting colleague’s
that
Our
colleague’s reading
reading of
of Edmond
Edmond to
to mean
mean that

at-will
at-will removal
removal authority
authority is
is “the
“the key
key initial
initialquestion,”
question,”Dis.
Dis.Op.
Op. at
at 42,
is
curious in
in light
light of
Supreme Court’s
Court’s cursory
cursory consideration
consideration of
of this
this
is curious
of the
the Supreme

factor
factor in determining
determining that
that the
the Coast
Coast Guard
Guard judges
judges were
were inferior
664,
officers, see
Edmond,
see Edmond, 520
520 U.S.
U.S. at
at 664, 666.
666. As
Asthe
thedissent
dissent
acknowledges,
at-will removal
removal authority
authority isis not
not the
the linchpin
linchpin of the
acknowledges, at-will
the
analysis;
rather,an
anofficer
officer isis inferior as
long as
he is
is “statutorily
analysis; rather,
as long
as he
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The
The Court has
has held
held that
that both
both the
the Coast
Coast Guard
Guard Judges
Judges in
Edmond,
who were
Judge Advocate
Advocate General’s
General’s atatEdmond, who
were subject
subject to
to the
the Judge
will
willremoval
removalauthority,
authority,520
520U.S.
U.S.atat664,
664,and
andthe
the Independent
Independent
Counsel
in Morrison,
Morrison, who was
to removal
removal only
only for
Counsel in
was subject
subject to
cause,487
487U.S.
U.S.atat663,
663,were
wereinferior
inferiorofficers.
officers. Here, the
the Act
cause,
vests
removal
authority
in
the
Commission,
providing
that
“[a]
vests removal authority in the Commission, providing that “[a]
member of
of the
the Board
Board may
may be
be removed
removed by
by the
theCommission
Commission from
from
member
office,
in
accordance
with
section
[107(d)(3)],
for
good
cause
office, in accordance
section [107(d)(3)], for good cause
shown.” 15
asin
inMorrison,
Morrison, “the fact
shown.”
15U.S.C.
U.S.C.§§ 7211(e)(6).5
7211(e)(6).5 Just
Just as
that [Board members]
can
be
removed
by
the
[Commission]
members] can be removed by
indicates that
that [they
[they are]
are] to some
some degree
degree‘inferior’
‘inferior’ in
indicates
in rank
rank and
and
authority,”
487
U.S.
at
671.
authority,” 487 U.S. at
The Supreme
Supreme Court
Court has
hasexpressly
expresslypermitted
permittedlegislativelylegislativelyimposed
limitations
on
executive
officers’
removal
authority:
imposed limitations
executive officers’

We have no doubt that when congress,
congress, by law, vests
vests
the appointment
appointment of
of inferior officers in
the
in the
the heads
heads of

subject
to direction
direction and
andsupervision
supervisionininall
allsignificant
significantactivities.”
activities.” Dis.
subject to

Op.
Op. at
at 48. Here
Hereevery
everysignificant
significant Board
Board function
function is
is subject
subject to
to
significant
significant Commission
Commission oversight.
oversight. See
See supra pp. 9-10.
5

107(d)(3) provides
Section 107(d)(3)
provides that
that the
the Commission
Commission may
may
5 Section
remove
member upon
upon finding
finding that
remove a Board member
that the
the member
member

(A)
willfully violated
(A) has
has willfully
violated any
any provision of this Act,
the
rules
of
the
Board,
or
the
securities laws;
laws; (B)
the rules of the Board, or the securities
(B) has
has
willfully
willfullyabused
abusedthe
the authority
authority of
ofthat
that member;
member; or (C)
without
justification or
failed
without reasonable
reasonable justification
orexcuse,
excuse, has
has failed
to enforce
with any such
enforce compliance
compliance with
such provision or
rule, or any
any professional
professional standard
standard by any
any registered
registered
public accounting
firm
or
any
associated
accounting firm or any associated person
person
thereof.
15 U.S.C. § 7217(d)(3).
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departments,itit may
may limit
limit and
departments,
and restrict
restrict the
the power
power of
deems best
bestfor
for the
thepublic
public interest.
interest. The
removal as
as itit deems
constitutional authority in
in congress
congress to thus
thus vest
vest the
the
appointment implies
implies authority
authority to
to limit, restrict,
appointment
restrict, and
and
regulate the removal by
regulate
by such
such laws
laws as
as congress
congress may
enact in
in relation
relation to
the officers
officers so
appointed. The
enact
to the
so appointed.
The head
head
has no
no constitutional prerogative
prerogative of
of aa department
department has
appointment to
to offices
offices independently
independently of
of the
the legislation
legislation
appointment
and by such
of congress,
congress, and
such legislation
legislation he
he must
must be
be
governed, not
not only
only in making appointments, but
but in
in all
that is incident thereto.
United States
v. Perkins,
Perkins, 116
116 U.S.
U.S. 483,
483, 485
485(1886).
(1886). In
In Myers
Myers v.
United
States v.
v.
272 U.S.
U.S. 52
52 (1926),
(1926), the
the Court reaffirmed that
United States,
States, 272
“Congress, in
in committing
committing the appointment
of such
“Congress,
appointment of
such inferior
officers to
prescribe incidental
officers
to the
the heads
heads of departments,
departments, may prescribe
regulations controlling
controlling and
and restricting
restricting the
the latter
latter in
in the
the exercise
exercise
of the power of removal,”
removal,” id.
id. at
at 161,
161, although not to the point
of requiring
requiring Senate
Senate approval
approval of
ofremovals,
removals, id.
id.at
at 164;
164; see
see also
Bowsher v. Synar, 478 U.S. 714, 726 (1986).

Moreover, the Fund can point to
to no
no case
case prescribing the
ways in which
ways
which Congress
Congress can
can restrict
restrict aa principal
principalofficer’s
officer’s
removal of
Justice
removal
of his
hisinferiors.
inferiors. The
The opinion
opinion ofofthethe
Justice
Department’s Office
Office of Legal Counsel
Counsel (“OLC”),
(“OLC”), 17
Department’s
17 U.S.
U.S. Op.
Off. Legal
Off.
Legal Counsel
Counsel 150,
150, 156-57 (1993), relied
relied on
on by
by the
the Fund,
concludedonly
only that
that “jointly”
“jointly” vesting
concluded
vesting removal
removal authority
authority in aa
cabinet secretary
and the
cabinet
secretary and
the council
council whose
whose members
members were
were
themselves subject
subject to
to removal
themselves
removal could
could pose
pose constitutional
constitutional
problems. Like
problems.
Likethe
the Attorney
AttorneyGeneral
Generalin
inMorrison
Morrisonand
andthe
the Judge
Judge
Advocate General
Advocate
General in Edmond,
Edmond, the
the Commission
Commission has
has sole
sole
removal
authority
under
the
Act.
For
purposes
of
this
facial
removal authority under the Act. For purposes
challenge, the
the arguably
challenge,
arguably more
more restrictive
restrictive for-cause
for-cause removal
removal
asthe
thedistrict
district court concluded,
cannot be dispositive because,
because, as
concluded,
the Commission
Commission could
could broadly
broadly interpret
interpret its
its removal
removal authority
authority in
in
the
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order to
to ensure
that the
the Board
Board conforms
conforms to
to its
its policies.
policies.
order
ensure that

Finally, our
our dissenting
dissenting colleague’s
colleague’s two-part
two-parttest
testforfor
determining inferior
inferiorofficer
officerstatus,
status,Dis.
Dis.Op.
Op.atat45-46,
45-46,sets
sets up
up a
paradigm in
in order
order to
to reach
reach aa desired
desiredresult.
result. Nothing in
new paradigm
Edmond
suggests
that
“direct[ion]
and
supervis[ion]
at
Edmond suggests that “direct[ion]
at some
some
520 U.S.
level,” 520
U.S.at at 663 (emphasis
(emphasis added),
added), necessitates
necessitates
“manag[ing] the
day“manag[ing]
theongoing
ongoingconduct,”
conduct,”Dis.
Dis.Op.
Op.at
at 46,
46, of
of every
every dayto-day function.
in Edmond
Edmond
to-day
function.Surely
Surelyboth
boththe
theCoast
Coast Guard
Guard judges
judges in
and
the
Independent
Counsel
in
Morrison
would
have
failed
and the Independent Counsel in Morrison
narrow test.
test. But
such aa narrow
But even
even under
under the
the terms of this novel
novel test,
test,
the
Act
survives
scrutiny.
Indeed,
the
Act
commands
that
all
of
the Act survives scrutiny. Indeed, the Act commands that all of
are “subject
“subject to
to action
action by
by the
the Commission.”
Commission.”
the Board’s duties are
15 U.S.C. § 7211(c). As
Asin
inEdmond,
Edmond, any
any sanctions
sanctions imposed
imposed by
are “subject
“subject to review by the [Commission] before
the Board are
before
the decisions t[ake] effect
effect on
on the
the accused,”
accused,” Dis.
Dis. Op.
Op. at
at 41;
41; see
see
§§
7215(e)(1),
7217(c)(2).
15 U.S.C.
15
U.S.C. §§
Additionally, the
the
Commission’s broad
broad authority under
the Act contradicts
Commission’s
under the
contradicts the
the

dissent’s position
decisions
regarding
dissent’s
position that
that the
theBoard’s
Board’s
decisions
regarding
“inspections, investigations, and
and enforcement actions” cannot
cannot
be “prevent[ed][,]
“prevent[ed][,] affirmatively
command[ed],
and
manage[d]”
affirmatively command[ed], and
at 46.
46. First,
by the Commission, Dis. Op. at
First, the
the Act
Act requires
requires the
Board to inspect
Board
inspect all
all registered
registered public accounting
accounting firms in
in
accordance with
with aa predetermined
15 U.S.C.
accordance
predetermined schedule,
schedule, 15
U.S.C. §
7214(b); the Board lacks discretion not to inspect a particular
firm. Each
firm.
Eachinspection
inspectionyields
yieldsan
an inspection
inspection report,
report, 15
15 U.S.C. §
7214(g), and
and each
each firm
firm may seek
Commission review
review of
of its
7214(g),
seek Commission
inspection
report,
id.
§
7214(h).
Therefore,
to
the
extent
inspection report, id. 7214(h). Therefore, to the extent the
the
inspection report
for aa subsequent
subsequentinvestigation
investigation
inspection
report forms
forms the
the basis
basis for
by the
determination
is subject
to to
the Board,
Board,the
theBoard’s
Board’s
determination
is subject
Commission approval.
Commission
approval. Second,
Second, although
althoughitithas
has the
the power
power to
to do
do
so,
see
id.
§
7202(a),
the
Commission
need
not
“affirmatively
so, see id. § 7202(a), the Commission need not “affirmatively
the Act
Act
command” an investigation, Dis. Op. at 46, given that the
preserves the
authority
to take
preserves
the Commission’s
Commission’sown
own
authority
to take
administrative or disciplinary
disciplinary action
action against
against aa firm, 15 U.S.C.
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§ 7202(c)(3).
7202(c)(3). The
Thefact
factthat
thatthe
theCommission’s
Commission’s investigative
investigative
authority
with the
authority remains
remains intact
intact is
is consistent
consistent with
the role of
of the
the Board
as
specialized component
component of the Commission
as aa specialized
Commission that
that exercises
exercises
authority
for
purposes
of
efficiency
and
convenience
but
authority for purposes of efficiency and convenience but cannot
cannot
usurp
usurp it. Third,
Third,and
andmost
mostimportant,
important,because
because the
the Board must
establish
by rule
rule “fair
establish by
“fair procedures
procedures for the
the investigation
investigation and
and
disciplining”
disciplining”ofofaccounting
accountingfirms
firmsand
and individuals,
individuals,id.
id.§§ 7215(a),
and
“[n]o rule
Board shall
shall become
becomeeffective
effectivewithout
without prior
prior
and “[n]o
rule of
of the
the Board
approval
Commission,” id.
Commission
approval of the Commission,”
id. §§ 7217(b)(2), the
the Commission
is empowered
empowered to
to modify
modify the Board’s investigative authority
authority as
as
it sees
sees fit
fitand
andmay
maymandate
mandatethat
thatallalldecisions
decisionsregarding
regarding
investigation
firm be
approved
investigationor
orenforcement
enforcementactions
actions against
against aa firm
be approved
by
Commission. See
alsoid.
id.§§7271(d)(2).
7271(d)(2). While
While the
by the Commission.
See also
the Board
schedule, itit may
may do
do so
so only
only by rule,
may adjust the inspection schedule,
id. §
7214(b)(2), and
subject to
to Commission
Commission
id.
§ 7214(b)(2),
and all
all Board
Board rules
rules are
are subject
approval. So
So too
too for
for the
the Board’s investigative
investigative authority,
authority,see
see id.
7215(b)(1).
Certainly
§
Certainly the
the Commission’s
Commission’s authority
authority toto
“promulgate such
“promulgate
such rules
rules and
and regulations[]
regulations[]as
asmay
maybe
be necessary
necessary
or appropriate
in
the
public
interest
or
for
the
protection
appropriate in the public interest or
the protection of
investors, and
and in
in furtherance
of th[e] Act,”
investors,
furtherance of
Act,” id.
id.§ §7202(a),
7202(a),
provides
ample
room
for
the
Commission
to
tighten
its
on
provides ample room for the Commission to tighten its reins
reins on
6
investigative authority.6
of this facial
the Board’s investigative
authority. For
For purposes
purposes of
challenge, that the Commission has
challenge,
has not
not chosen
chosen to
to take
take these
these
steps does
doesnot
notmean
meanthat
thatit itlacks
lacksthe
theauthority
authoritytotodo
doso.
so. If
If
steps
anything, it suggests
anything,
suggests that
that the
the Board
Board has
has so
sofar
faracted
actedinin

6 In suggesting that the Commission is somehow limited by
6
In suggesting
the Commission is somehow limited

its statutory
rules “in
“in furtherance
statutory obligation to promulgate
promulgate rules
furtherance of this
Act,”
that the
the Act’s
Act’s
Act,” Dis.
Dis.Op.
Op.atat50,
50, our
ourdissenting
dissenting colleague
colleague ignores that
purpose
in establishing
the Board
Board was
was “to
“to protect
purpose in
establishing the
protect the
the interests
interests of
investors
and further
further the public interest,” 15
investors and
15 U.S.C.
U.S.C. §§ 7211(a),
7211(a), and
and
therefore
Congress
contemplated
that
the
goals
of
the
Act
and
the
therefore Congress contemplated that the goals of the Act
public
interest
would
go
hand
in
hand.
If
the
public
interest
demands
public interest would go
If the public interest demands
increased
micromanaging of
of Board
Act empowers
increased micromanaging
Board operations,
operations, the
the Act
empowers the
the
Commission to respond
accordingly.
respond accordingly.
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accordancewith
with Commission
Commission policy.
policy.
accordance
Because
the Board’s
Board’s exercise
exercise of
of its
its powers under
under the
the Act
Act
Because the
is subject
subject to comprehensive
comprehensive control by the
the Commission
Commission and
and

Board members
are accountable
accountableto
to and
and removable
by the
Board
members are
removable by
the
Commission,
we
hold
that
Board
members
are
inferior
officers.
Commission, we hold that Board members are inferior officers.
B.
The
The Fund’s
Fund’s alternative
alternative contention,
contention,assuming
assumingBoard
Board
members
are
inferior
officers,
that
the
Commission
is
members are inferior officers, that
Commission not aa
department and
and the
the Commissioners
Commissionersare
are not
not the
the head
head of the
department
the
Commission,
is
also
unpersuasive.
Commission, is also unpersuasive.
1.
in the
the Appointments
Appointments Clause,
phrase“‘Heads
“‘Heads
1. As
As used
used in
Clause, the
the phrase
of
Departments’
.
.
.
suggests
that
the
Departments
referred
to
of Departments’ . . . suggests that the Departments referred to
themselves in
in the Executive Branch
are themselves
Branch or
or at
at least
least have
have some
some
connection
with
that
branch.”
Buckley,
424
U.S.
at
127.
connection with that branch.” Buckley,
at 127. The
Court has
hasexplained
explainedthat
that“Departments”
“Departments” refers to “the
“the
Supreme Court
subdivision
of
the
power
of
the
Executive
into
departments,
for
subdivision of the power of the Executive into departments, for
convenient exercise
exerciseof
of that
thatpower.”
power.” United
the more convenient
UnitedStates
States v.
Germaine, 99 U.S.
U.S. 508,
508, 510
510 (1878).
(1878). In
Freytag,
the
Supreme
In Freytag, the Supreme
Departments as
asbeing
being“like
“like the Cabinet-level
Court described Departments
departments,” 501
501 U.S. at 886
departments,”
886 (emphasis
(emphasis added),
added), which are
are

easily identified,”
identified,” id.
id. Although
“limited in
in number
number and
and easily
Although the
the
of “CabinetCourt did not
not identify
identifythe
the precise
precise characteristics
characteristics of
like” departments
the issue
issue of
of whether
whether independent
independent
like”
departmentsand
and reserved
reserved the
agencies are
are departments,
departments, id.
id. at
at 887
887 n.4,
n.4, four
four Justices
Justices urged
urged that
agencies
that
“Departments” should
“all
“Departments”
should be
be understood
understood totoencompass
encompass “all
agencies immediately
immediately below
below the
President in
in the
the organizational
organizational
agencies
the President
structure of
of the
the Executive
Executive Branch,”
Branch,” including
including “all
“all independent
independent
establishments,” id.
id. at 918-19 (Scalia, J.,
J., joined by
executive establishments,”
O’Connor, Kennedy,
JJ, concurring
concurring in part and in
O’Connor,
Kennedy, and
and Souter, JJ,
(hereinafter “Concurring
“Concurring Op.”). They
the judgment) (hereinafter
Theyreasoned
reasoned
that the
the Framers
Framers“chose
“chosethe
theword
word‘Departmen[t]’
‘Departmen[t]’ .. .. . not to
that
connote size
or function
function (much
connote
size or
(muchless
less Cabinet
Cabinetstatus),
status), but
but separate
separate
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organization -–aa connotation
still endures
evenin
incolloquial
colloquial
organization
connotation that
that still
endures even
usagetoday.”
today.” Id.
usage
Id. at
at 920. Noting
Notingthat
that the
the Constitution
Constitutionmakes
makes no
no
reference to
to the
the term
term “Cabinet,”
“Cabinet,” id.
the Court
Court
reference
id.at
at 916-17,
916-17, and
and that
that the
has not
not held that “‘the
has
“‘the Heads
Heads of
ofDepartments’
Departments’ are
are Cabinet
Cabinet
members,” id.
concurring justices
members,”
id. at
at 917,
917, the
the concurring
justices observed
observed that
that even
even
the sparse
history of the
the
sparse history
the Appointments
Appointments Clause
Clause included the
the
1792 Act creating
General, who,
who, while
while not a
1792
creating aa Post-Master
Post-Master General,
cabinet member,
power to
appoint an
assistant and
and deputies,
cabinet
member, had
had power
to appoint
an assistant
deputies,
id. AsAsCongress
Congresshas
hascontinued
continuedtotoempower
empowernon-Cabinet
non-Cabinet
officers to appoint inferior
inferior officers,
id.
at
918,
the
officers, id. at 918, the concurring
justices cautioned
cautioned that
that to conclude
action violated the
justices
conclude such
such action
the
Appointments
Clause
would
“cast[]
into
doubt
the
validity
Appointments Clause would “cast[] into doubt the validity of
many appointments
statutory
many
appointments and
and aa number
numberofofexplicit
explicit
statutory
authorizations to
to appoint,”
appoint,” id.
authorizations

The
The Commission
Commission is “Cabinet-like”
“Cabinet-like”because
because itit exercises
exercises
executive authority over a major aspect
of
government
policy,
aspect of government policy,
and its
its principal
principal officers
President with
with the
and
officersare
are appointed
appointed by
by the
the President
the
advice
and
consent
of
the
Senate,
15
U.S.C.
§
78d(a),
and
advice and consent of
Senate, 15 U.S.C. 78d(a), and
SEC v.
v. Blinder,
Blinder, Robinson
subject to removal by
by the
the President,
President, SEC
Robinson

& Co.,
1988).
Given
the the
&
Co., 855
855F.2d
F.2d677,
677,681
681(10th
(10thCir.
Cir.
1988).
Given
constitutionality ofofindependent
seeHumphrey’s
Humphrey’s Ex’r
Ex’r
constitutionality
independentagencies,
agencies, see
v. United
United States,
295 U.S.
U.S. 602
602 (1935),
(1935), such
able
v.
States, 295
such entities
entities must
must be
be able
authority to permit
to constitutionally
constitutionally exercise
exercise appointment
appointment authority
functioning. As
their proper
proper functioning.
As the
the Attorney
Attorney General
General opined in
concluding that
Service
Commission
was was
a
concluding
that the
theCivil
Civil
Service
Commission
a
“Department[]” under
Appointments
Clause,
the the
“Department[]”
underthethe
Appointments
Clause,
Commission here
“not aa subordinate
subordinate Commission
Commission attached
to
Commission
here is
is “not
attached to
one of the so-called executive
departmentsbut
but isis in
in itself an
one
executive departments
an
independent
division
of
the
Executive
Branch
of
the
independent division of the Executive Branch of the
with certain
duties and
andfunctions.”
functions.” 37
Government with
certain independent
independent duties
37
U.S. Op. Att’y
Att’y Gen.
227,
231
(1933).
In
1996,
the
OLC
further
Gen.
(1933). In
OLC
stated that
that Congress
Congressmay
may“vest
“vestthe
thepower
power to
to appoint
appoint inferior
inferior
stated
officers in
of the
the so-called
so-called independent
independent agencies.”
agencies.” 20
20
officers
inthe
the heads
heads of
Op. Off.
Op.
Off. Legal
LegalCounsel
Counsel 124,
124,152
152(1996).
(1996).Congress
Congresshas
has
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authorized the
the Commission
Commission to
authorized
to appoint
appoint officers
officers and
and employees,
employees,
and itit would be illogical
illogical to
5 U.S.C.
U.S.C. § 4802(b),
4802(b), and
to handicap
handicap its
ability to
of the very
ability
toeffectuate
effectuate its
itsstatutory
statutorymandate
mandate because
because of
independence that
that Congress
and the
independence
Congress has deemed
deemed necessary
necessary and
deemedconstitutional.
constitutional.
Supreme Court has
has deemed

2.
same final
final
2. The
TheCommissioners
Commissionersas
as aa group
group exercise
exercise the
the same

authority as
head
of an
authority
as isis vested
vested inina asingle
single
head
of executive
an executive
department. Congress
has vested
vested “the
“the Commission”
department.
Congress has
Commission” with
rulemaking, investigative,
rulemaking,
investigative,and
and adjudicatory
adjudicatory authority.
authority.See,
See, e.g.,
e.g.,
15 U.S.C.
15
U.S.C. § 7202. Just
Just as
as independent
independent agencies
agencies are
are
“Departments”
capable
of
receiving
appointment
powers
even
“Departments” capable of receiving appointment powers even
though they
structured to
to give
give the
President less
lesscontrol
control over
over
though
they are
are structured
the President
their functioning, see
see Freytag, 501 U.S. at 919
919 (Concurring
(Concurring
agencies need
neednot
not be
be wholly
wholly
Op.), the heads
heads of independent
independent agencies
controlled by
long as
asthey
theyare
areprincipal
principal officers
officers
controlled
bythe
the President
President as
as long
appointed (with
(with the
appointed
the advice
advice and
and consent
consent of
of the
the Senate)
Senate) and
and
President. All
removable by the President.
Allthree
three branches
branches of government
government
are in agreement
that the
the head
head of
of an
an agency
agency can
can be
be aa multimultiare
agreement that
member body.
body. The
1933
member
TheAttorney
AttorneyGeneral’s
General’sopinion
opinionin in
1933
acknowledged
that
the
Civil
Service
Commission
is
“headed
acknowledged that the Civil Service Commission is “headed
by” its
itscommissioners.
commissioners. 37
37 U.S.
U.S. Op.
Op. Att’y
Att’yGen.
Gen.at at228.
228.
Congress enacted
enacted the
the Reorganization
Reorganization Act
Act of 1949, 5 U.S.C.
Congress
U.S.C.
§ 904,
904, providing
providing that
that aaPresidential
Presidential plan
plan for
forCongressional
Congressional
approval can
can “provide
“provide that
approval
that the
the head
head of
ofan
anagency
agency be
bean
an
individual or
individual
or aa commission
commission or
or board
board with
withmore
morethan
thanone
one
member.” The
member.”
The Ninth
Ninth Circuit
Circuitheld
held ininSilver
Silverv.v.United
UnitedStates
States
Postal Service,
951 F.2d
F.2d 1033
1033 (9th
(9th Cir. 1991), that the nine
Service, 951
governors of
of the
governors
the Postal
Postal Service
Service constituted
constituted its
its “Head[],”
concluding
that
“[t]he
fact
that
the
Postal
Service
concluding that
fact that the Postal Serviceisisnot
not
traditional government
need not
not imply
imply
structured like aa traditional
government agency
agency need
that its
its structure
structure is
isnot
notconstitutionally
constitutionally permissible,”
permissible,” id.
that
id. at
at 1037,
1037,
and that as
and
as to
to appointment,
appointment, removal
removal and
and decisionmaking,
decisionmaking,
carefully vested
control and
“Congress carefully
vested ultimate control
and authority of
of the
the
Postal
Service
in
the
Governors,”
id.
at
1038.
The
same
is
true
Postal Service in the Governors,” id. at 1038. The same is true

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=2b1610b3-72e6-411b-a445-617c7bc186d9

20
20

here. Congress,
here.
Congress, in
in the
the Act
Act as
as well
wellas
as the
the Securities
Securities Exchange
Exchange
vestedauthority
authority in
in “the
Act of
of 1934,
1934, 15
15 U.S.C.
U.S.C. §§ 78a
78a et seq.,
seq., vested
Commission” to
Commission”
to promulgate
promulgate rules,
rules, initiate
initiate investigations,
investigations,sue
sue to
enjoin violations
disciplinary
enjoin
violations ofofsecurities
securitieslaws,
laws,review
review
disciplinary
sanctions, appoint
appoint Board
the
sanctions,
Board members,
members, approve
approve Board
Board rules
rules and
and the
Board’s
budget,
and
censure
and
remove
Board
members.
Board’s budget, and censure and remove Board members.
The
historical sources
relied on
The historical
sources relied
on by
by the
the Fund
Fund regarding
regarding the
the

“benefits of
a single
“benefits
of lodging
lodgingthe
theappointment
appointmentpower
powerin in
a single
individual,”
Appellants’
Br.
at
39
(citing
THE
FEDERALIST
No.
individual,” Appellants’ Br. at 39 (citing THE FEDERALIST No.
76
STORY,COMMENTARIES
COMMENTARIES ON
ON THE
THE
76 and
and 3 JOSEPH
JOSEPH STORY,
CONSTITUTION
§
1522
(1833)),
address
a
different
question,
CONSTITUTION § 1522 (1833)), address a different question,
decision to
to vest
vestappointment
appointmentof
ofprincipal
principal officers
officers in
namely the decision
that preference
preference in
the President,
President, and the Framers entrenched
entrenched that
Article II,
II, §§ 2,
2, cl.
cl.2.2.The
TheFund
Fundhas
haspointed
pointed to
to no
no authority
authority
Framers foreclosed
foreclosed Congress
Congressfrom
fromgranting
granting multimultiwherein the
the Framers
member
commissions
authority
to
appoint
inferior
officers.
member commissions authority to appoint inferior officers. The
The
dictionary isisof
definition of
“head” as
dictionary
ofno
noassistance
assistance because
because aadefinition
of aa “head”
as
“one who has
the
first
rank
or
place,”
Appellants’
Br.
at
39-40
has the first rank or place,” Appellants’ Br. at
(quoting NOAH
AN
AMERICAN
DICTIONARY
OF
(quoting
NOAHWEBSTER,
WEBSTER, A
NA
MERICAN D
ICTIONARY OF
THE
THE
ENGLISH
LANGUAGE
(1828)),
does
not
resolve
whether
ENGLISH LANGUAGE (1828)), does not resolve whether the
“one” must
“one”
mustbe
be one
one person
person rather
rather than
than one
one committee.
Finally,
Finally, in
in urging
urgingthat
that the
the Chairman
Chairman of
of the
the Commission is
its “Head[]” and
and therefore
therefore the Act’s
Act’s grant
grant of
ofCommission
Commission
appointment power
power is
is invalid, the Fund’s
appointment
Fund’s authorities
authorities do not
support its conclusion. While
Whilethe
thePostmaster
Postmaster General in Silver
was an
an inferior officer
was
officer appointed
appointed and
and removable
removable by the nine
governors, see
951 F.2d
F.2d at
at1040,
1040,the
theChairman
Chairmanisisnot
notinferior
inferior to
to
governors,
see 951
the
Commission
but
rather
is
simply
one
commissioner
who
has
the Commission but rather is simply one commissioner who has
additional administrative
no
additional
administrativefunctions.
functions.Just
Justas
asthe
theChairman
Chairmanhas
has no
power
to
remove
another
commissioner,
the
Commission
as
power to remove another commissioner, the Commission as aa
whole may
own.
whole
may neither
neither appoint
appoint nor
norremove
removeone
oneofofits its
own.
Moreover, the
in Silver
Silver mandated
Moreover,
the Reorganization
ReorganizationAct
Actaddressed
addressed in
mandated
that the head
head of
of an
an agency
agencybe
beeither
eitheraacivil
civil service
service position
position or

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=2b1610b3-72e6-411b-a445-617c7bc186d9

21
21
subject
to Presidential
Presidential appointment
appointment with
subject to
withthe
the advice
advice and
and consent
consent
of the
the Senate,
Senate, 5 U.S.C. § 904; the Chairman is neither,
neither, as
as the

President
among
the the
President alone
alone selects
selects aaChairman
Chairmanfrom
from
among
Commissioners.
Plan No.
No. 10,
10, § 3, 64
Commissioners. Reorganization
Reorganization Plan
64 Stat.
Stat.
1265,
1266 (1950).
(1950). Additionally,
1265, 1266
Additionally,although
althoughthe
theChairman
Chairman has
has
authority
authority to
to appoint
appoint and
and supervise
supervise personnel
personnel pursuant
pursuant to
Reorganization
Plan No. 10 of
Reorganization Plan
of 1950,
1950, the
the Chairman
Chairman does
does not
have
sole
appointment
authority
under
the
Plan;
rather
“[t]he
have sole appointment authority under the Plan; rather “[t]he
appointment
thethe
heads
of major
appointment by the
theChairman
Chairmanof of
heads
of major
administrative units under
the
Commission
shall
be
subject
to
under
be
the
of the
the Commission.”
Commission.” Reorganization
the approval of
Reorganization Plan
Plan No.
No. 10,
10,
§
1(b)(2),
64
Stat.
at
1266
(1950);
see
United
States
v.
Hartwell,
§ 1(b)(2), 64 Stat. at 1266 (1950); see United States v. Hartwell,
73
U.S. (6
(6 Wall)
Wall) 385,
385, 393-34
393-34 (1867);
(1867); Nat’l
Nat’l Treasury
73 U.S.
Treasury Employees
Employees
Union
239, 246
246 n.9
n.9 (D.C.
(D.C. Cir. 1981).
Union v.
v. Reagan,
Reagan, 663 F.2d 239,
Because
Board members
membersare
are inferior
inferior officers
Because Board
officers of
ofthe
the
Commission,
which is aa “Department[]” whose
Commission, which
whose “Head[]”
consists
of the
the several
several Commissioners,
Commissioners,we
wehold
holdthat
thatTitle
Title II of
consists of
the Act creating
the
Board
does
not
violate
the
Appointments
creating
does
Clause.
Clause.
IV.
IV.
Although
the Constitution
Constitution itself,
Although not
not expressly included in the
the
principle of
of powers
powers is
isimplicit
implicit in
first three
the principle
of separation
separation of
in the
the first
three

articles
roles for the
articles of the
the Constitution
Constitution that
that define
define separate
separate roles
the
legislative,
judicial branches.
Nat’l Mut. Ins.
legislative, executive,
executive, and
and judicial
branches. See
See Nat’l

Co.
Co. of D.C.
D.C. v.
v. Tidewater
Tidewater Transfer
Transfer Co.,
Co., 337
337 U.S.
U.S. 582,
582, 591
591
(1949);
(1949); Kilbourn
Kilbourn v.v. Thompson,
Thompson, 103
103 U.S.
U.S. 168,
168, 190
190 (1880).7
(1880).7

7 This principle has been more recently reaffirmed by the
7
This principle has been more
the
Supreme
Court in a series
Supreme Court
series of opinions
opinions interpreting
interpreting the
the President’s
President’s

Article II
v. Bush,
Bush, 128
128 S.
S. Ct. 2229
II powers.
powers. See
See Boumediene
Boumediene v.
2229
(2008); Hamdan v. Rumsfeld,
548
U.S.
557
(2006);
Hamdi
v.
Rumsfeld, 548 U.S. 557 (2006);
Rumsfeld, 542 U.S. 507 (2004).
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Considered aa bulwark
government,
see see
THETHE
Considered
bulwark ofofa just
a just
government,
FEDERALIST
No.47
47(James
(JamesMadison),
Madison),this
thisprinciple,
principle, however,
however,
FEDERALIST No.
“by
“by no
no means
means contemplates
contemplates total separation
separation of each
each of
of these
these
three
essential
branches
of
Government,”
Buckley,
424
U.S.
three essential branches of Government,” Buckley, 424 U.S. at
at
or the
the judiciary
judiciary
121. The
TheFund
Funddoes
does not
not assert
assert that Congress
Congress or
have directly
the the
Executive
Branch’s
have
directlyencroached
encroachedonon
Executive
Branch’s
appointment, removal,
appointment,
removal, or
ordecisionmaking
decisionmakingauthority
authorityby by
aggrandizing their
aggrandizing
their own
own powers.
powers. Instead,
Instead, the
the Fund’s
Fund’s separation
separation
the contention
contention that the
the Act
Act
of powers
powers challenge
challenge is premised
premised on the
constitutes
an
excessive
attenuation
of
Presidential
control
over
constitutes an excessive attenuation of Presidential control over
the Board. The
The crux
crux of
of the
the Fund’s
Fund’s challenge
challenge –- that
that the
the double
for-cause
limitation
on
removal
makes
it
impossible
for-cause limitation
makes it impossible for the
the
President to
to perform
firstfirst
President
perform his
his duties
duties -– isisa aquestion
questionof of
impression as
as neither
neither the
the Supreme
Supreme Court
Court nor
nor this court
impression
court has
has
considered
a
situation
where
a
restriction
on
removal
passes
considered a
restriction on removal passes
through two
two levels
levels of control. But
through
Butthe
theFund’s
Fund’scategorical,
categorical,
bright-line
approach
conflicts
with
the
Supreme
Court’s
bright-line approach conflicts with the Supreme Court’s casecasespecific reasoning
specific
reasoning in
in Morrison,
Morrison,which
whichemphasized
emphasizedthat
thatthere
there are
are
“several
means
of
supervising
or
controlling
[Presidential]
“several means of supervising
controlling [Presidential]
powers,” 487 U.S. at 696. The
The removal
removal power
power thus
thus does
does not
operate
in
a
vacuum;
rather
it
is
one
of
several
criteria
relevant
operate in a vacuum; rather it is one of several criteria relevant
limits on
to assessing
assessing limits
on the
thePresident’s
President’s ability
abilitytotoexercise
exercise
Executive power.
A.
The
Supreme Court
Court has
long recognized
recognized that
types of
of
The Supreme
has long
that some
some types

restrictions on
on Presidential
authority within the
restrictions
Presidential authority
the Executive
Executive
Branch are permissible, especially in
the
case
of
independent
in the case of independent
agencies. In
In Humphrey’s
Court rejected
rejected
agencies.
Humphrey’s Executor,
Executor,the
the Supreme
Supreme Court
a challenge
challenge to
to the
the constitutionality
constitutionality of
independent
agencies
of independent agencies in
which principal
which
principal officers
officers were
were “subject
“subject to removal
removal by
by the
the
President
for
inefficiency,
neglect
of
duty,
or
malfeasance
President for
neglect of duty, or malfeasance in
office,” rather
President’swill.
will. 295
office,”
ratherthan
than at
at the President’s
295 U.S.
U.S. at
at 623. The
The
Court observed
that“to
“to hold
hold that
that . . .. the
Court
observed that
the members
members of the
the
[Federal
Trade
Commission]
continue
in
office
at
the
mere
will
[Federal Trade Commission] continue in office at the mere will
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of the
President,” id.
id. at
at 626,
626, would
would thwart
thwart Congress’s
Congress’s intention
intention
of
the President,”
that the commission
that
commission be
be “nonpartisan” and
and “independent
“independent of
executive authority,” id.
executive
id. at
at 624-25
624-25 (internal
(internal quotation
quotation marks
marks
omitted).
Several
decadeslater,
later,the
theSupreme
SupremeCourt
Courtexpanded
expandedupon
uponits
Several decades
its
analysis in Humphrey’s Executor,
analysis
Executor, concluding
concluding that
that the
the statute
statute

establishing the
the Independent
IndependentCounsel
Counseldid
did not
not violate the
establishing
the
principle of
of separation
separation of powers.
powers. The
The Court
Courtconsidered
considered the
the
“two related
“two
related issues”
issues” of
of restrictions
restrictions on
on the
the President’s power to
remove and
and the
the impact
impact of
of the Ethics in Government
remove
Government Act
Act as
as a
whole
in
order
to
address
the
“real
question”
of
“whether
.
.
.
whole in order to address the “real question” of “whether . . . the
the
President’s ability totoperform
his his
constitutional
duty,”
President’s
perform
constitutional
duty,”
Morrison, 487 U.S. at 691,
691, to “take
“take Care
Care that
that the
the Laws
Laws be
be
faithfully executed,”
art. II,
II, §§ 3,
faithfully
executed,” U.S.
U.S.CONST.,
CONST., art.
3, was
was impeded.
impeded.
Noting
Noting the
the Attorney
AttorneyGeneral’s
General’spowers
powers to
to request
request appointment
of the
and to remove
the Independent
Independent Counsel
Counsel and
remove her for
for cause
cause
alongside
her limited jurisdiction
alongside her
jurisdiction and
and tenure
tenure and
and lack
lackofof
policymaking
authority, id.
id. at
policymaking authority,
at 691-92,
691-92, the
the Court
Court held
held that
that
restrictions
on the
the “amount
“amount of
of control or supervision,” id. at
restrictions on
695, that the President
President ultimately
ultimately exercised over the functions
of the
the Independent
Independent Counsel
Counsel were
were constitutional
constitutional given
given the
the
“several
of supervising
supervising or
or controlling
controlling the
that
“several means
means of
the.. .. .. powers
powers that
may be
be wielded,”
wielded,” id.
id. at
at 696.
B.
As an
an initial
initialmatter,
matter,independent
independent agencies
agencies such
such as
as the
the
Commission
by definition
definition enjoy aa degree
Commission by
degree of autonomy
autonomy in
conducting their affairs, including staffing
operations. Yet
staffing and operations.
this
notwithout
withoutlimits.
limits. In
this independence
independence isisnot
In addition
addition to
to the
the
ability to
to appoint
appoint Commissioners,
Commissioners, 15 U.S.C.
U.S.C. §§ 78d(a),
78d(a), and
and
remove
see Blinder,
Blinder, 855
also
remove them
them for
for cause,
cause, see
855 F.2d
F.2d at
at 681;
681; see
see also
Wiener v. United States,
357 U.S.
U.S. 349
349 (1958),
(1958), which removal
States, 357
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power
Supreme Court
Court has
interpreted broadly,
broadly,88 the
the President
power the
the Supreme
has interpreted
President
possesses
significantadditional
additionallevers
leversofofinfluence.
influence. Most
possesses significant
Most

obviously, by
by appointment
appointment of
of the
the Commission
Commission chairman, who
serves
at
the
pleasure
of
the
President
andoften
often “dominate[s]
“dominate[s]
serves at the pleasure of the President and

commission
commission policymaking,”
policymaking,” the
the President
President can
caninfluence
influence
Commission policy
policy and control who directs “the
“the administrative
administrative
side
side of
of commission
commission business,
business, select[s]
select[s] most
most staff,
staff,set[s]
set[s]
budgetary
policy,
and
as
a
consequence
command[s]
budgetary
and as a consequence command[s] staff
loyalties.”
Strauss,
Place
of Agencies
in in
loyalties.” Peter
PeterL. L.
Strauss,The
The
Place
of Agencies
Government:
Separation
of
Powers
and
the
Fourth
Branch,
Government: Separation of Powers and the Fourth Branch, 84
84
COLUM.
L. R
REV.
573, 591
591 (1984)
(1984) (citing
(citing DAVID
COLUM. L.
EV. 573,
DAVIDM.
M.WELBORN,
WELBORN,
GOVERNANCE
OFFFEDERAL
REGULATORY
AGENCIES
G
OVERNANCE OF
EDERAL REGULATORY
AGENCIES
(1977)).
(1977)).
“Here the
the White
White House
House connection
connection is often
often less
less direct
direct and
and
generally more
generally
more subtle,
subtle, but consultation and coordination on
general policy
policy issues
issuesof
ofnational
nationalinterest
interestnaturally
naturallyoccurs.”
occurs.” Id.
general
(footnotes omitted). Additionally,
Additionally,although
althoughstatutory
statutoryas
as well
well as
as
political
constraints
may
prevent
Presidential
dominance
political constraints may prevent Presidential dominance in
specific decisions,
the President
Presidentisis not
not stripped
stripped of overall
specific
decisions, the
overall
influence
because
independent
agencies
generally
require
influence because independent agencies generally require
“presidential good
good will”
will” totoobtain
“presidential
obtainbudgetary
budgetary and
and legislative
legislative
support,
id.
at
594-95.
Various
administrative
tools
support, id. 594-95. Various administrative tools provide
provide
additional influence
the the
President;
these these
includeinclude
additional
influenceto to
President;
centralization of contracting,
centralization
contracting, personnel
personnel requirements,
requirements, and
and
587.
property allocations.
allocations. Id.
property
Id. atat 587. “[A]ny
“[A]ny assumption
assumption that
that
and independent
executive agencies
agencies and
independent regulatory commissions
commissions
differ significantly
significantly or
or systematically
systematically in function,
function, internal
internal or
external procedures,
restrest
of of
external
procedures, or
or relationships
relationships with
withthethe
government
is
misplaced.”
Id.
at
596.
government is misplaced.” Id. at

8
8

The
The Supreme
Supreme Court has
has held that the restrictions on the
the
President’s
removal
of
Commissioners
for
“inefficiency,
neglect
of
President’s removal of Commissioners for “inefficiency,
duty, or malfeasance
in
office”
are
“very
broad
and
.
.
.
could
sustain
malfeasance in office” are “very broad and . . could sustain
removal . . . for
for any
any number
number of
ofactual
actualor
orperceived
perceived transgressions.”
transgressions.”
Bowsher,
Bowsher, 478 U.S. at
at 729.
729.
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In turn,
turn, the
the Commission
Commission enjoys
enjoys both
both appointment
appointment and
and
removal powers over Board members
and, most
mostsignificantly,
significantly,
members and,
“Congress
“Congress has
has provided sweeping
sweeping mechanisms
mechanisms to
to guarantee
guarantee
substantive
control by the [Commission]
[Commission] of
substantive control
of the
the Board’s
Board’s use
use of
its
theAct.”
Act.” Intervenor’s
Intervenor’s Br.
its powers under the
Br.for
forthe
the United
UnitedStates
States
at
49-50.
The
Board’s
status,
as
a
heavily
controlled
component
at 49-50. The Board’s status, as a heavily controlled component
independent agency,
agency,isisfully
fully congruent with the
of an
an independent
the paradigm
9
rule isrule is
laid out
outininHumphrey’s
Humphrey’sExecutor.9
Executor. No Board
No Board
promulgated and
and no
no Board
Board sanction
sanction is
is imposed
promulgated
imposed without the
the
Commission’s stamp
of
approval.
Indeed,
any
policy
decision
stamp of approval. Indeed,
made by
by the
made
the Board
Board isissubject
subject totobeing
beingoverruled
overruledbybythethe
Commission.
The
Act
also
provides
authority
for the
Commission. The Act also provides authority
for the
limit and
Commission to
to limit
and to
to remove
remove Board authority altogether.
altogether.
15 U.S.C.
15
U.S.C. §§ 7217(d)(1),
7217(d)(1), (2). Additionally,
Additionally,the
theAct
Actfully
fully
preserves
the
Commission’s
authority
to
regulate
the
accounting
preserves the Commission’s authority to regulate the accounting
profession, set
standards, and
and take
takeany
anyaction
actionagainst
againstaacompany
profession,
set standards,
company
“Because
the
Commission can
or individual.
individual. Id.
Id.§§7202(c).
7202(c). “Because
can
withdraw or
or preempt
preempt any
any aspect
aspect of
of the
the Board’s
Board’s substantive
substantive
regulatory authority
effectuate the
the Commission’s
Commission’s
regulatory
authorityat
at any
any time
time to
to effectuate
of ‘purposes
‘purposes of
of th[e]
own understanding of
th[e] Act
Actand
and the
the securities
laws,’
no
functional
concern
or
constitutional
dimension
should
laws,’ no functional concern or constitutional dimension should
be raised
by the
restrictions on
on its
its ability to
be
raised by
the ‘good cause’
cause’ restrictions
to
remove particular
particularofficers.”
officers.” Intervenor’s
remove
Intervenor’s Br. for the
the United
United
Statesatat50
50(quoting
(quoting 15
15 U.S.C.
U.S.C.§§7217(d)(1)).
7217(d)(1)). Thus the
the Act
States
ensuresthat
that all
all Board
ensures
Board functions
functions are
are subject
subject to
to pervasive
pervasive
9
9 Our dissenting colleague wholly
wholly misreads
misreads both the court’s
opinion and the Board’s brief to
that the
the Board
Board is itself an
to suggest
suggest that
an
independent
agency. Dis.
30 n.9.
n.9. Indeed,
Indeed, with
with that
premise
independent agency.
Dis. Op.
Op. at
at 1,3,
1,3, 30
that premise
the
conclusion that the
the Board’s
Board’s structure
structure is
is unconstitutional
unconstitutional
the dissent’s conclusion

conveniently
conveniently follows. But
Butrepeatedly
repeatedly referring
referring to
to the
the Board
Board as
as an
an
independent
see, e.g.,
e.g.,id.
id. at
at23
23&
& n.7,
n.7, 24,
24, 26,
26, 30
30 n.9,
n.9, 36,
36, 43
43 &
&
independent agency,
agency, see,
n.16,
does
not
make
it
so.
As
explained
in
Part
III
above,
by
statutory
n.16, does not make it so. As explained in Part III above, by statutory
design
the Board
Board is
is composed
composedof
of inferior
inferior officers who are entirely
design the
subordinate
Commission and
governed by
by the
the
subordinate to
to the
the Commission
and whose
whose powers
powers are
are governed
Commission.
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Commission control, including approval
Commission
approval of
of its
its annual
annual budget
budget
fees, 15
15 U.S.C.
U.S.C. § 7219(b), (d).
and supporting fees,

When
the context
When assessed
assessed inin the
context of
of the
therestrictions
restrictionson
on
Morrison, the
Presidential power upheld in Morrison,
the President’s
President’s powers
powers
under the Act
under
Actextend
extendcomfortably
comfortablybeyond
beyondthe
theminimum
minimum
required to “perform his
required
his constitutionally
constitutionally assigned
assigned duties,”
duties,”
Morrison, 487
U.S.
at
696.
Although
the
President
does
487 U.S. at 696. Although the President does not
directly select
directly
select or
or supervise
supervise the
the Board’s
Board’s members,
members, the
the President
President
possesses
significant
influence
over
the
Commission,
which in
in
possesses significant influence over the Commission, which
comprehensive
controlover
overthe
theBoard.
Board. By
turn possesses
possesses comprehensive
control
contrast,
neither
the
President
nor
the
Attorney
General
contrast, neither the President nor the Attorney General had
had the
the
power to appoint
Counsel or
or the
the power
power
appoint the
the Independent
Independent Counsel
power to
control her investigatory or prosecutorial authority. Instead,
Instead, a
three-judge
court
appointed
the
Independent
Counsel,
Morrison,
three-judge court appointed the Independent Counsel, Morrison,
487 U.S.
U.S. at
at 661
661 (citing
(citing 28
(1982 ed.,
Supp. V)),
V)), and
487
28 U.S.C.
U.S.C. §§ 49
49 (1982
ed., Supp.
and
defined her jurisdiction,
jurisdiction, id.
Whereas
the
Board
cannot
appear
id. Whereas the Board cannot appear
in court
court without
without the
the Commission’s
Commission’s permission,
permission, 15 U.S.C. §
7211(f)(1),
the
Independent
Counsel’s
7211(f)(1), the Independent Counsel’s powers
powersincluded
included
“‘initiating and
“‘initiating
andconducting
conductingprosecutions
prosecutions ininany
anycourt
courtof of
competent jurisdiction,
jurisdiction, framing and
and signing
signing indictments,
indictments,filing
filing
competent
informations, and
informations,
and handling
handlingall
allaspects
aspectsof
ofany
anycase,
case, in
in the
the name
name
of the United States,’” Morrison,
Morrison, 487
487 U.S.
U.S. at
at 662 (quoting 28
U.S.C. 594(a)(9)) (emphasis
added), and
and hiring
hiring staff to do so,
(emphasis added),
id. (citing 28
28 U.S.C.
U.S.C. 594(c)).
594(c)). Most
Mostimportantly,
importantly, while
whilethe
the
Commission retains
retains its
its full
full authority
under
the
Act,
15
U.S.C.
authority under
§
Ethics in
in Government Act
Act divested the
the Attorney
Attorney
§ 7202(c), the Ethics
General
of
his
pre-existing
authority
and
invested
it
entirely
General of
pre-existing
and invested it entirely in
the
Counsel: “[W]henever
“[W]henever a matter
the Independent
Independent Counsel:
matter has
has been
been
referred
to
an
independent
counsel
under
the
[Ethics
referred
an independent counsel under the [Ethics in
in
Government]
Act, the
Government] Act,
the Attorney
AttorneyGeneral
Generaland
andthe
theJustice
Justice
Department
are required
required to suspend
Department are
suspend all investigations
investigations and
and
proceedings
regarding the
the matter,”
matter,” Morrison,
Morrison, 487
proceedings regarding
487 U.S. at 662-
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63.10
63.10 As
As designed
designed by
byCongress,
Congress, the
the Independent
Independent Counsel
Counsel
possessedsignificant
significant independence
independence from
from the
but the
possessed
the President,
President, but
the
Supreme Court
Court found
found no
no separation
separationof
ofpowers
powersviolation.
violation. The
Supreme
statutorily more
more constrained
constrained authority of
of the
the Board,
Board, when
when set
set
beside the
and and
beside
the Independent
Independent Counsel’s
Counsel’sbroad
broadpowers
powers
independence, falls
falls well
well within
independence,
withinconstitutional
constitutionalbounds.11
bounds.11
The
Fund points
points to
to the
thelimited
limited tenure
tenure and
andjurisdiction
jurisdiction of
The Fund
of the
the

Independent
Counselinin Morrison
Morrison as
Independent Counsel
as justification
justification for
forthe
the
unchecked
powers
of
the
position,
but
neither
the
duration
unchecked powers of the position,
neither the duration of
the office nor
the
nor its
itsprescribed
prescribed scope
scope operated
operated as
as significant
significant
constraints
on
the
Independent
Counsel’s
exercise
of
broad
constraints on the Independent Counsel’s exercise of her
her broad
powers. Although
powers.
Althoughthe
theIndependent
Independent Counsel
Counsel was
was aa temporary
position, neither
Attorney General,
position,
neither the
the President,
President, the Attorney
General, nor
nor even
even
the statute
statute itself
itself limited the
the
the length
length of
of her
her tenure;
tenure; rather,
rather, the
the
Independent Counsel
determined when
her statutory
statutory duties
duties were
were
Independent
Counsel determined
when her
complete, id.
id. at
at 664.
664. The
The Independent
Independent Counsel’s
Counsel’s time
time in
in office,
office,
complete,
thus, was
was “rather
“rather indefinite and expected
to last
last for
for multiple
thus,
expected to
years.” 31 Op. Off. Legal
Counsel,
at
*34
(Apr.
16,
Legal Counsel, at
16, 2007).
2007).
Moreover, the
the Independent
Independent Counsel’s powers were arguably

10
10Thus,
Thus,the
theIndependent
IndependentCounsel
Counsel “possessed
“possessedcore
coreand
andlargely
largely
unchecked federal
federal prosecutorial
prosecutorial powers,
powers, effectively
effectively displacing the
unchecked
the

Department within
within the
Attorney General
General and the Justice
Justice Department
the counsel’s
counsel’s
court-defined jurisdiction, which was
court-defined
was not necessarily
necessarily limited to the
the
specific matter that had prompted
prompted [her] appointment.” 31 Op.
Op. Off.
Legal Counsel,
at *34
*34 (Apr. 16, 2007).
Counsel, at
11
11

Even
viewing Morrison as
Even viewing
as authorizing
authorizing a “significant
“significant
intrusion” on
intrusion”
onthe
theExecutive
Executivepower,
power,Dis.
Dis.Op.
Op.atat21,
21,because
because the
the Board
is subject
subject to much
much greater
greater Executive control
control than
than the
the Independent
Independent
Counsel, the
the Board
Board would
would withstand
withstand constitutional
constitutional scrutiny
scrutiny ifif the
Counsel,
the
Independent
Counsel
had
not.
The
“sky
is
falling”
approach
to
the
Independent Counsel had not. The “sky is falling” approach
Board’s separation
Board’s
separation of
of powers
powers implications
implicationsisisan
anexaggerated
exaggerated response
response
relatively insignificant innovation. Morrison
to aa relatively
Morrisonwas
was the
the proverbial
case,by
by comparison,
comparison, is
is aamolehill.
molehill.
mountain; the
the present
present case,
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less
less delimited than the Board’s
Board’s insofar
insofar as
as she
she could
could request
request
expansion of
of her
her prosecutorial
prosecutorialjurisdiction.
jurisdiction. See
Morrison, 487
expansion
See Morrison,
U.S. at 667; 28
28 U.S.C.
U.S.C. §§ 593(c).
593(c). Not
Not only
only isis the
the Board
Board subject
to statutorily-defined
statutorily-defined jurisdictional boundaries,
boundaries, but also
also the
the

Commission
is empowered
thethe
Board’s
Commission is
empowered to
to further
furtherlimit
limit
Board’s
functions,
15 U.S.C.
U.S.C. §§ 7217(d)(2).
7217(d)(2). To
functions, 15
To the
the extent
extent the
the Fund
Fund
maintains
breadth of
of the
the Independent
Independent Counsel’s
Counsel’s powers
powers
maintains that
that the
the breadth
was
justified by
was justified
byexceptional
exceptionalcircumstances,
circumstances, the
the circumstances
circumstances
leading
leading to
to the
the enactment
enactment of
of the
the Independent
Independent Counsel
Counsel statute
statute are
are
far
from
unique;
as
in
the
case
of
the
Board,
Congress
identified
far from unique; as in the case of the Board, Congress identified
the
Executive
Branch
andand
the need
need for
for an
anentity
entitywithin
withinthethe
Executive
Branch
determined
that
some
limitations
on
Presidential
power
were
determined that some limitations
advisable.
advisable. See
See supra n.1.
n.1.
More directly,
directly, the
the Act’s
Act’sattenuation
attenuation of
of the
thePresident’s
President’s
removal
removal power
power of
ofBoard
Boardmembers
membersdoes
does not
not mean,
mean, as
as the
the Fund
contends,
that
the
President’s
ability
to
carry
out
his
Executive
contends, that the President’s ability to carry out his Executive

responsibility
restricted.
responsibility isistherefore
thereforeunconstitutionally
unconstitutionally
restricted.
Although
the
principal
officer
in
Morrison
the
Attorney
Although the
officer in Morrison – the Attorney
General
nothing in
General –- served
served at the
the pleasure
pleasure of the President,
President, nothing
Morrison suggests
that
Congress
cannot
restrict
removal
suggests that Congress cannot restrict removal of
inferior
well as
inferior officers
officersininindependent
independentagencies
agencies as well
as executive
agencies.12
The Supreme
Supreme Court
Court instead
agencies.12 The
instead underscored
underscored that the
the
animating concern
concern of the Court’s
Court’s removal-power
removal-power cases
cases is not
formal but functional:
The
The analysis
analysis .. .. . .isisdesigned
designed not
nottotodefine
definerigid
rigid
categories
of
those
officials
who
may
or
may
not
be
categories of those officials
be

12
12

Ourdissenting
dissentingcolleague’s
colleague’sassertion
assertionthat
thatMorrison
Morrison“all
“all but
Our
resolves the
the removal
removal issue
issuein
inthis
thiscase”
case”so
soasastoto“require[]
“require[]invalidation
invalidation
resolves
of the [Board],”
[Board],” Dis.
in light
light of the
Dis. Op.
Op. at
at 25-26,
25-26, is remarkable
remarkable in
the fact
that in Morrison
the
Supreme
Court
did
not
purport
to
establish
Morrison the Supreme
did
purport to establish what
removal
restrictions would
would “completely
“completely strip[]”
strip[]” the
removal restrictions
the President
President of
removal authority,
authority, 487
487 U.S. at 692.
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removed
at will
will by
removed at
bythe
thePresident,
President, but
but to
to ensure
ensure that

Congress
does not
not interfere
interfere with the
Congress does
the President’s
President’s
exercise
of “executive
“executive power”
power” and
and his
hisconstitutionally
constitutionally
exercise of
appointed
duty to
to “take
“take care
care that
that the
thelaws
lawsbe
befaithfully
faithfully
appointed duty
executed”
underArticle
Article II.
II.
executed” under
487 U.S.
U.S. at
at 689-90.
689-90. The
regards an
aninferior
inferior
487
The Court
Courtstated
stated that,
that, as
as regards
officer, “we
cannot
say
that
the
imposition
of
a
‘good
cause’
“we cannot say
of a ‘good cause’
standard for
for removal
removal by itself unduly
standard
unduly trammels
trammels on
on executive
executive
authority.”
Id.
at
691.
So
too
here,
the
President
is
not,
authority.” Id. at 691. So too here, the President is not, as
as the
contends,“completely
“completely stripped”
stripped” of his ability
ability to
Fund contends,
to remove
remove
Board
members:
Like-minded
Commissioners
can
be
appointed
Board members: Like-minded Commissioners can be appointed
be removed
removed by
by the President
President for
for
by the
the President
President and they can be
cause, and
and Board
Board members
members can
can be
be appointed
appointed and
and removed
removed for
for
cause,
causeby
bythe
theCommissioners.
Commissioners. Although
Although the
the level
level of
of Presidential
Presidential
cause
control over
control
over the
the Board
Board reflects
reflects Congress’s
Congress’s intention to
to insulate
insulate
the
Board
from
partisan
forces,
this
statutory
scheme
preserves
the Board from partisan forces, this statutory scheme preserves
sufficient
sufficient Executive
Executive influence
influence over
over the Board
Board through
through the
the
Commission
so
as
not
to
render
the
President
unable
to
perform
Commission so as not to render the President unable to perform
his
his constitutional
constitutionalduties.13
duties.13

13 The Fund’s suggestion that the Board’s creation represents
13
The Fund’s suggestion that the Board’s creation represents

an
effective diminution
diminution of Executive
Executive Branch
Branch power
power or
or an
an
an effective
unprecedentedCongressional
Congressionalinnovation
innovationisisalso
alsounavailing.
unavailing. The
unprecedented
The
Commission’s wide-ranging
wide-ranging oversight
oversight over
over the
the Board
Board was
was modeled
modeled
Commission authority over self-regulatory
after the rules regarding
regarding Commission
organizations (“SROs”)
(“SROs”) in
organizations
inthe
the securities
securities industry,
industry, which
which have
have existed
existed
for
over
seventy
years,
NASD,
431
F.3d
at
804,
such
as
the
NewYork
York
for over seventy years, NASD, 431 F.3d at 804, such as the New
and the
the National
National Association of
Stock Exchange
Exchange and
of Securities
Securities Dealers,
Dealers,
7217(a); S.
S. Rep.
Rep.No.
No. 107-205,
107-205,at
at12.
12. A main difference
15 U.S.C. § 7217(a);
–- Board
Boardmembers
members are
are appointed
appointed by
by the
the Commission,
Commission, whereas
whereas the
the
governmentplays
playsno
no formal
formal role
role in the
government
the selection
selection of SRO
SRO board
board
members –- means
that the
theBoard’s
Board’s grant
grant of
of governmental
governmental authority
authority is
is
members
means that
duly
accompanied
by
government
accountability.
Consequently,
the
duly
by government accountability. Consequently,
Commission’s review of Board action
Fund’s characterization of the Commission’s
as “highly deferential,”
as
deferential,” “severely
“severely restricted,”
restricted,” and
and “severely
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Our
why the
the Board
Board is
is removable
removable
Our dissenting
dissenting colleague
colleague asks
asks why
only
only for
for cause,
cause, Dis. Op. at 51, concluding that itit is
is to
to preserve
preserve
of the
the Commission.
Commission. But
the Board’s independence
independence of
But for-cause
for-cause
the end
endof
ofthe
theconstitutional
constitutionalinquiry.
inquiry. We might
removal is not the

ask
ask in return,
return, why
whyhas
hasCongress
Congress granted
granted such
such pervasive
pervasive
Commission
authority over
over the
the Board
Board if not
Commission authority
not to
to preserve
preserve the
the
means
of Executive
Executive control?
control? Indeed,
why would
deny
means of
Indeed, why
wouldCongress
Congress deny
the Commission
Commission at-will
at-will removal
the
removalauthority
authorityon
onthe
theone
one hand
hand and
and
then provide
provide the
the Commission
with the authority to
then
Commission with
to abolish
abolish
Board powers
powers on
on the
theother,
other,essentially
essentiallygranting
grantingat-will
at-will removal
removal
Board
Board functions
functions if
if not Board members?
members? Certainly
power over Board
the latter power blunts the constitutional impact of
of for-cause
for-cause
removal. Even
Even ifif these
removal.
these statutory
statutory provisions
provisions may
may reveal
reveal aa
legislative compromise,
the Act as
legislative
compromise, the
as a whole
whole provides
provides ample
ample
Executive control over the Board. If,
as
the
dissent
posits,
If, as the
posits, the
for-cause removal
removal provision reflects Congress’s
intention to
for-cause
Congress’s intention
grant
“some
degree
of
substantive
independence”
to
the Board,
Board,
grant “some degree of substantive independence” to the
id. at
at 34,
34, that
that independence
independence is undercut by the
the vast
vast degree
degree of
Commission
control
at
every
significant
step.
To
the
extent
Commission control at every significant step. To the extent the
the
dissent offers that
broad
dissent
that the
theCommission
Commissioncannot
cannothave
have
broad
rulemaking authority
authority to circumscribe the Board’s investigative
actions because
because“such
“suchauthority
authoritywould
would all
all but destroy
actions
destroy the
the
‘independence’” that
that the for-cause
removal provision
provision might
‘independence’”
for-cause removal
otherwise allow, id. at
34-35 (citing legislative
otherwise
at 49; see
see id. at 34-35
history), such
written by
history),
such is
is the
the statute
statute as
as written
by Congress.
Congress.
The Fund’s contention that the Act violates
violates separation
separation of
powers because
becausethe
theremoval
removal restrictions
restrictions go
go beyond
beyond the
the “good
“good

cause” standard
standardapproved
approvedininMorrison
Morrison fares
faresno
no better.
better. The
cause”
The
Fund contends
contends that
that under
under the
the Act
Act “the [Commission] cannot
cannot
remove a Board member
member who incompetently pursues
pursues wrong-

circumscribed,”
34, is
isdifficult
difficult to reconcile with
with
circumscribed,” Appellants’
Appellants’ Br.
Br. 7,
7, 33, 34,
the Act, much
much less
less with
with this
this court’s
court’sanalysis
analysis of
ofthe
thesame
same statutory
statutory
review provisions
provisions for
for SROs
SROs in
in NASD,
NASD, 431
431 F.3d
F.3d at 806.
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headed
policies, but
but permits,
permits, at
at most,
most, removal
removal only of
headed policies,
of those
those
members who
who egregiously
egregiously and
and deliberately
deliberately flout
flout their
members
their duties
duties or
engageinin serious
seriousmisconduct.”
misconduct.”Appellants’
Appellants’Br.
Br. at
at 21.
21. The
engage
The
Supreme Court
Court has
has never
never specified
specified that
that “good
“good cause”
Supreme
cause” is the
the
greatest
restriction Congress
Congress may
may impose
imposeon
onremoval
removalof
ofinferior
inferior
greatest restriction

officers. InInfact,
fact,the
theCourt
Courthas
hasbroadly
broadlystated
statedthat
thatCongress
Congress
“may limit
limitand
andrestrict
restrictthe
thepower
powerofofremoval
removalas
asititdeems
deems best
best
for
the
public
interest.”
Perkins,
116
U.S.
at
483.
Furthermore,
for
interest.” Perkins, 116 U.S. 483.
itit is
is far
far from
from clear
clear that
that the
the Commission
Commission would
would share
share the Fund’s
cramped
interpretation
of
its
removal
authority.
cramped interpretation of its removal authority. Cf.
Cf. supra
supra n.8.
While the
twotwo
of the
three
the Fund
Fund points
points totothe
thefact
factthat
that
of the
three
provisions that authorize removal of Board
members
refer
to
Board members
actions
taken“willfully,”
“willfully,” see
actions taken
see supra
supra n.
n. 5,
5, the
the meaning
meaning of that
that
word “is
“is often
often being
being influenced
influenced by
by its
its context,”
context,”Spies
Spies v. United
States,
317 U.S.
U.S. 492,
492, 497
497 (1943),
(1943), and
and the
the Fund
Fund points
points to no
States, 317
basis
for assuming
assuming that
that the
theCommission
Commission would
would view 15
basis for
15 U.S.C.
§ 7217(d)(3)
the exclusive
7217(d)(3) as
asnecessarily
necessarilydefining
defining
the exclusive
circumstances
which removal
removal for
for “good cause”
circumstances inin which
cause” may
may be
be
established,
see
Bowsher,
478
U.S.
at
729;
cf.
Wonsover
v.
established, see Bowsher, 478 U.S. at 729; cf. Wonsover v. SEC,
SEC,
205 F.3d 408,
408, 413-14
413-14 (D.C.
(D.C. Cir. 2000).

V.
“[F]acial
they
“[F]acialchallenges
challengesare
are disfavored”
disfavored”precisely
preciselybecause
because they
do not permit the Executive
Executive Branch
Branch to
to attempt
attemptto
to“implement[]
“implement[]
[statutes] in a manner
manner consonant
consonantwith
with the
the Constitution,”
Constitution,” Wash.
Wash.
State Grange,
Grange, 128
Ct. at
1191, and
the Fund’s
Fund’s challenge
State
128 S.
S. Ct.
at 1191,
and the
challenge does
does
not present
the
occasion
for
the
court
to
announce
a
bright-line
present the occasion for the court announce a bright-line
rule regarding
regarding removal
removal restrictions.14
Consistent with
with the
the court’s
court’s
rule
restrictions.14 Consistent

14
14

Contrary to our
our dissenting
dissenting colleague,
colleague, Dis. Op. at 35-36
n.12,
the
fact
that
this
is
a
facial
challenge
n.12, the fact that
challenge significantly affects
affects the
the
analysis, for
for the
Fund
bears
a
heavy
burden
to
demonstrate
the Fund bears a
burden to demonstrate that the
Act unduly
Act
unduly constrains
constrains the
the President’s
President’s ability
abilitytotosee
see that
that the
the laws
laws are
are
faithfully executed
cannot be
beconstitutionally
constitutionally
faithfully
executedin
inall
allcircumstances
circumstances and
and cannot
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duty
duty to
to construe
construe statutes
statutes to
to avoid
avoid constitutional
constitutional infirmity,
infirmity,
Commodity
Futures Trading Comm’n v. Schor,
Commodity Futures
Schor, 478 U.S. 833,
841
basis to
to conclude
conclude that
that the
the Commission’s
Commission’s
841 (1986), there
there is no basis
removal
not satisfy
satisfy Article
Article IIIIrequirements,
removal authority does
does not
requirements, cf.
Morrison, 487
487 U.S. at 682. The
The Fund’s
Fund’s focus
focus on
on the
the removal
removal
limitations
ignores
the
statutory
context,
which
empowers
limitations ignores the statutory context, which empowers the
the
Commission not only to oversee
all significant
significant Board activities
oversee all
through
controls and
ex post
post de
de novo
novo review
review but
but also
to
through ex
ex ante
ante controls
and ex
also to
“withdraw or
“withdraw
orpreempt
preempt any
any aspect
aspect of
of the
the Board’s
Board’s substantive
substantive
regulatory authority,” Intervenor’s
Br.
for
the
United
Intervenor’s Br. for the UnitedStates
States at
50, thus
thus mitigating
mitigatingconcern
concernregarding
regarding the
the scope
scope of the removal
restrictions.
The
Act
additionally
preserves
of the
The Act additionally preservesallall
of the
field while
Commission’s authority in the field
while enhancing
enhancing Executive
area previously
previously left
left largely in private control. See
control in
in an area
See
supra
n.13.
supra n.13.
Nor
our dissenting
dissenting colleague’s
colleague’s philosophical
philosophical approach
Nor does
does our
approach
either the
thecourt’s
court’slogic
logic or
or view
view of
of the
thelaw.
law. While
While the
undermine either

fundamental purposes
purposesof
of the
the Appointments
fundamental
Appointments Clause
Clause and
and the
the
principle ofofseparation
powers
are undisputed,
the the
principle
separationof of
powers
are undisputed,
constitutional question
questionfor
for this
this court
constitutional
court requires
requires that we
we take
take
instruction from Supreme
Court precedent
precedentas
aswe
we find
find it and
instruction
Supreme Court
and
understand that
that the
of aa precise
precise precedent
precedent is
is neither
neither the
the
understand
the absence
absence of
end of the
end
the inquiry
inquiry -–the
thestatutory
statutoryscheme
scheme in
inMorrison,
Morrison,for
for
example, was
was also
also novel
novel –- nor grounds
example,
grounds for failing
failingtotoaddress
address
Congress’ statutory
statutoryscheme
schemeasasit itisiswritten.
written. Our
Congress’
Our dissenting
dissenting
colleague’s analysis,
analysis, cloaked
cloaked in textualist
colleague’s
textualist garb,
garb, construes
construes
Supreme Court
Court precedent
precedenttoto support
support his
his theory
Supreme
theory instead
instead of
acknowledging its
acknowledging
its limits;
limits;for
forexample,
example,the
the intrusion
intrusionby
by Congress
Congress
upon the President’s
President’s removal
removal authority
authority in Myers is far removed

applied, see
see supra
suprap.6.
p.6. In making
making that
that determination, the court must
look
at
the
extent
of
the
Commission’s
authority under
the Act,
Act, not
to
look at the extent of the Commission’s authority
under the
not to
and how itit has
whether and
has exercised
exercised that authority, see
see Dis. Op. at 51
n.23.
n.23.
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from
here, and
andthe
theCourt’s
Court’s multi-factor
multi-factor analysis
from what
what is
is at
at issue
issue here,
analysis
not fit the
in Edmond
Edmond does
does not
the dissent’s
dissent’s novel two-step
two-step paradigm.
paradigm.
The absolutes
that the
the dissent
dissent postulates
postulates–- essentially,
essentially, either
either the
The
absolutes that
the
President
must
have
at-will
removal
power
or
Congress
has
acted
President must have at-will removal power or Congress has acted
unconstitutionally -–are
are inconsistent
inconsistent with
with the
the Supreme
Supreme Court’s

more
more nuanced
nuanced approach
approach in addressing
addressing limitations
limitations on
on the
the
President’s appointment authority
authority and separation
separationof
of powers.
powers. In
the
the face of
of aacomprehensive
comprehensive statutory
statutory scheme
scheme that provides
provides
exhaustive
of Executive
Executive control
control and
oversight, the
exhaustive means
means of
and oversight,
the dissent
dissent
misrepresents
the
Board
as
an
independent
agency
with
final
misrepresents the Board as an independent agency with final
Executive
the Commission’s
Commission’s
Executive authority,
authority, see
see supra n.9, interprets the
powers
of
oversight
narrowly,
see
Dis.
Op.
at
48-51,
powers of oversight narrowly, see Dis. Op. at 48-51, 51
51 n.23,
n.23, and
and
the
limitations attendant
the limitations
attendant to
to for-cause
for-cause removal
removal broadly,
broadly, see
see id. at
at
31-35,
31-35, divorced
divorced from
fromtheir
theirstatutory
statutorycontext
contextininaamanner
manner to
to create
create
constitutional problems
where there
there are
are none;
none; and
problems where
and misreads
misreads
Supreme
Court precedent
precedenttoto portend
portend doom
doom for
for the
Supreme Court
the unitary
unitary
Executive.
Executive. But
Butthose
those fears
fears have
have no
no statutory
statutory basis,
basis, for our
our
dissenting colleague can
can cite
cite to
to no
no instance
instance in
in which
which the Board
can
make policy
policy that
can make
that the
the Commission
Commissioncannot
cannotoverride.15
override.15
Given
Given the
the constitutionality
constitutionalityofofindependent
independentagencies
agencies and
and the
the
Commission’s comprehensive
Commission’s
comprehensive control
control over
over the
the Board,
Board, the
the Fund
Fund
cannot show
show that
the statutory
statutory scheme
so restricts
restricts the
the President’s
President’s
cannot
that the
scheme so
as to
to violate
violate separation
separation of
of powers.
powers. The
control over the Board as
to the
theAct
Act was
wasfought
fought–- and
and lost
lost –bulk of
of the
the Fund’s challenge
challenge to

over seventy
over
seventy years
years ago
ago when
when the
the Supreme
Supreme Court
Court decided
decided

15
15

To the
the extent
extent our
our dissenting
dissenting colleague
colleague asserts
asserts both that
overturning the
the Act would
overturning
would have
have no
no impact
impact on
onother
otherindependent
independent
agencies,Dis.
Dis. Op.
Op. at
at5-6,
5-6,and
andthat
thatfailing
failing to
to overturn
overturn the
the Act
Act would
agencies,
parade of
of horribles
horribles were Congress
Congress to
to adopt
adopt aa double-fordouble-forproduce aa parade
cause approach
approachgenerally,
generally,id.
id. at
at 28, again he ignores the statutory
cause
scheme
in
a
singular
focus
on
the
removalpower.
power. If
If that
scheme in a singular focus on the removal
that is
is to
to be
be the
Supreme Court’s
Court’s approach,
approach, then
then itit must say
say so
so for its
Supreme
its precedent
precedent is
more nuanced
and takes
takes account
account of
of the
whole.
more
nuanced and
the statute
statute as
as aa whole.
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Humphrey’s Executor.
Humphrey’s
Executor. At
Atthat
thattime,
time,the
theCourt
Courtconcluded
concluded that
that the
the
concept of
of aa unitary
unitary Executive
Executive embodied
embodied in
in the
the Constitution
Constitution does
concept
does
to have
have an
an alter
alter ego
ego (i.e.,
(i.e., an
an official
official
not require the President
President to
serving at the pleasure
pleasure of
of the
the President
President and
andremovable
removableatatwill)
will)
within independent
The
independent agencies.
agencies.
The Court
Court reiterated
reiterated the
the
conclusion
conclusion that
that neither
neither for-cause
for-cause removal
removal nor
norsubstantial
substantial
independent
discretion eviscerates
independent discretion
eviscerates Executive
Executive control
controlin in
Morrison. The
Thekey
keyquestion
questionthe
theSupreme
Supreme Court
Court requires
requires this
court
the Act so
court to answer
answer is whether
whether the
so limits
limits the
thePresident’s
President’s
ability
to
influence
the
Board
as
to
render
it
unconstitutional.
ability to influence the Board as to render it unconstitutional.
Because
of the
thereality
reality of
of the
the President’s
President’s broad-ranging
broad-ranging authority
authority
Because of
under the
the Act,
Act, the Fund’s facial challenge fails.

Accordingly, we
we hold
hold that
that the
the Fund’s
Fund’s facial
facial challenge
challenge to
Title
Title II of
of the
the Act
Act fails
failsto
toreveal
reveal violations
violations of
of the
the Appointments
Appointments
Clause
or separation
separationof
of powers,
powers,and
andwe
we affirm
affirm the
the grant
Clause or
grant of
summary
judgment
to
the
Board
and
the
United
States.
summary judgment to the Board and the United States.
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KAVANAUGH,
Circuit Judge,
Judge, dissenting:
dissenting: This
Thiscase
case raises
raises
KAVANAUGH, Circuit

fundamental questions
questions about
about the
the scope
scope of the
fundamental
the President’s
President’s
constitutional power
power to
to appoint
and remove
remove officers
officers in the
constitutional
appoint and
the
“The
executive
Power
Executive Branch.
Branch. Article IIII begins:
Executive
begins:
executive Power
shall be
thethe
United
States
of of
shall
be vested
vested inina aPresident
Presidentof of
United
States
America.” Under
Article
II,
the
President
possesses
the
Under Article II, the President possesses the sole
sole
power and
power
and responsibility
responsibility to “take
“take Care
Care that
that the
the Laws
Laws be
be
faithfully
executed.”
To
assist
in
his
duties,
the
President
has
faithfully executed.” To assist in his duties, the President has
authority, within
within certain
certain textual
textual limits,
limits,to
toappoint
appoint and
and remove
remove
executive officers.
officers. Myers
executive
Myers v.v. United
UnitedStates,
States, 272
272 U.S. 52, 117
(1926).
Disputes over
Disputes
over the
thescope
scopeof the
of President’s
the President’s
appointment and
and removal
appointment
removal powers
powers have
have arisen
arisen sporadically
sporadically
throughout American
American history.
history. This
throughout
This latest
latest chapter
chapter involving
the Public Company Accounting Oversight Board is the
the most
most
important
separation-of-powers
case
regarding
the
President’s
important separation-of-powers case regarding the President’s
appointment and
and removal
removal powers
powers to
to reach
reach the
the courts
courts in the
appointment
the
last
20
years.
Cf.
Morrison
v.
Olson,
487
U.S.
654
(1988);
last 20 years. Cf. Morrison v. Olson, 487 U.S. 654 (1988);
Bowsher v. Synar, 478 U.S. 714 (1986); Buckley
Buckley v.
v. Valeo,
Valeo, 424
424
U.S.
1
(1976);
Humphrey’s
Executor
v.
United
States,
295
U.S. (1976); Humphrey’s Executor v. United States, 295
U.S. 602 (1935); Myers, 272 U.S. 52.
The Public Company
Company Accounting Oversight Board is an
an
independent
executive
agency
created
by
the
Sarbanes-Oxley
independent executive agency created by the Sarbanes-Oxley

Act of
of 2002.
2002. The
ThePCAOB
PCAOBisisconsidered
considered an
an “independent”
“independent”
agency
the five
PCAOB
are are
agency because
because the
five members
members ofofthethe
PCAOB
removable
only for
for cause,
cause,not
notatatwill.
will. The
removable only
The PCAOB
PCAOB portrays
portrays
itself as
executive agency
agency–- like the
as just another
another independent
independent executive
FCC, the
the FTC, and
and the
the NLRB
NLRB -–that
that isispermissible
permissible under
under the
Supreme
Court’s
1935
decision
in
Humphrey’s
Executor.
Supreme Court’s 1935 decision
Humphrey’s Executor.
Plaintiffs, including
including aa Nevada
Nevada accounting
accounting firm regulated
regulated by
the
disagree
and challenge
its
the Board,
Board,strenuously
strenuously
disagree
and challenge
its
constitutionality. Plaintiffs
Plaintiffsobject
objecttotothe
thefact
factthat
that members
members of
the
the PCAOB are
are appointed
appointed by and
and removable
removable for cause
cause by
another
agency, the
the Securities
another independent
independent agency,
Securities and
and Exchange
Exchange
Commission,
rather than
than by
by the
the President.
President. They
Commission, rather
They argue
argue that
that
this
this structure,
structure, an
an independent
independent agency
agency appointed
appointed by
by and
and
removable
removable only for
for cause
cause by
byanother
anotherindependent
independent agency:
agency:
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2
(i) interferes
to to
interferes with the
thePresident’s
President’s Article
ArticleII authority
II authority
remove executive officers,
officers, and
and thereby
thereby exercise
exercise the executive
power and take
take care
care that
that the
the laws
laws be
be faithfully
faithfully executed;
executed; and
and
(ii)
(ii) violates
violates the
the specific
specific terms
terms of
of the
the Appointments
Appointments Clause
Clause of
Article IIIIregarding
regardingthe
thePresident’s
President’sauthority
authorityto appoint
to appoint
“principal officers”
Executive
Branch.
Plaintiffs
officers”ininthethe
Executive
Branch.
Plaintiffs
contend
contend that
that “vesting
“vesting government
government agencies
agencies with coercive
coercive
power
power over the
the citizenry,
citizenry, and
and simultaneously
simultaneously depriving the
the
citizenry of any
any ability
ability totocontrol
controlororcheck
checkthose
those exercising
exercising
such
is precisely
the the
such potentially
potentially tyrannical
tyrannicalauthority,
authority,
is precisely
fundamental
threat to
the the
fundamental threat
to the
the ‘liberty and
andsecurity
securityof of
governed’ that separation
of
powers
principles
were
designed
separation
principles were designed
to prevent.”
prevent.” Plaintiffs’
Plaintiffs’Br.
Br.atat10-11
10-11(quoting
(quotingMetro.
Metro.Wash.
Wash.
Airports Auth.
v.
Citizens
for
Abatement
of
Aircraft
Noise,
Auth. v. Citizens for Abatement
Aircraft Noise,
Inc., 501 U.S. 252, 272 (1991)).
On
the majority
majority opinion
On the removal
removal issue,
issue, the
opinion views this
this
case
thisthis
casecase
is is
case as
as Humphrey’s
Humphrey’s Executor
Executor redux.
redux. ButBut
Humphrey’s Executor squared.
squared. There
There is
is aa world
world of difference
between
the legion of
between the
of Humphrey’s
Humphrey’s Executor-style
Executor-style agencies
agencies
and
the PCAOB:
and the
PCAOB: The
Theheads
heads of
ofthe
theHumphrey’s
Humphrey’s Executor
Executor
independent
agencies are
are removable
thethe
independent agencies
removable for
forcause
causebyby
President,
whereas members
membersof
of the
the PCAOB are
President, whereas
are removable
removable
for
cause
only
by
another
independent
agency,
the
for cause only by another independent agency, the Securities
Securities
and Exchange
Exchange Commission.
Commission. The President’s power to remove
is critical
critical to
to the
the President’s
President’s power
power to
to control
control the
the Executive
Executive
Branch
and perform
performhis
hisArticle
Article II
II responsibilities.
Branch and
responsibilities. Yet
Yet under
under
this statute,
the President
President is
is two levels of
statute, the
of for-cause
for-cause removal
removal
away
members,
a previously
unheard-of
away from
fromBoard
Board
members,
a previously
unheard-of
restriction on
President’s authority over
on and
and attenuation of the President’s
executive
officers. This
executive officers.
This structure
structure effectively
effectively eliminates
eliminates any
any
Presidential
power to
to control the
Presidential power
the PCAOB,
PCAOB, notwithstanding
notwithstanding
that
that the
the Board
Boardperforms
performsnumerous
numerousregulatory
regulatoryand
andlawlawenforcement
functions at
at the
the core
core of
of the
the executive
executive power.
power. So
enforcement functions
So
far as
the
parties,
including
the
United
States
as
intervenor,
as the parties,
the United States as intervenor,
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have
been able
able to
to determine
determine in
in the research
reflected in
in their
have been
research reflected

exhaustive
and excellent
excellent briefs,
briefs, never
never before
before in American
exhaustive and
American
history
has
there
been
an
independent
agency
whose
history has there been an independent agency whose heads
heads are
are
appointed
by and
another
appointed by
and removable
removable only
onlyfor
forcause
causebyby
another
independent
agency, rather
rather than
than by
by the
the President
President or
or his alter
independent agency,
1 But that is the case with PCAOB members, who are
ego.1
ego. But that is the case with PCAOB members, who are
removable
for cause
causeonly
only by
by the
the SEC
SEC –- and
removable for
and itit isis undisputed
undisputed
that the SEC as
an
independent
agency
is
not
the
President’s
as
independent agency
President’s
alter ego.
ego. The
The PCAOB
PCAOB thus
thus goes
goes well beyond what historical
practice
and Humphrey’s
Humphrey’s Executor
practice and
Executor authorize.
authorize.
The PCAOB’s
PCAOB’s structure
structure not
not only
onlyexceeds
exceeds the
the boundaries
boundaries
of Humphrey’s
Executor;
it
also
contravenes
specific
Humphrey’s Executor; it also contravenes specific and
and
critical language
Court’s 1988
language in the
the Supreme
Supreme Court’s
1988 decision
decision in
Morrison v.
v. Olson.
Olson. The
TheSupreme
Supreme Court
Court allowed
allowed for-cause
for-cause
removal of
counsel in
in Morrison
Morrison only
of the
the independent
independent counsel
onlybecause
because
the President
President through
through his
his alter
alter ego
ego(the
(theAttorney
Attorney General)
General) still
still
retained
the authority to
retained the
to remove
remove the
theindependent
independent counsel.
counsel.
Therefore, the Court emphasized,
Morrison was
emphasized, Morrison
was “not
“not aa case
case in
which the
the power
power to
to remove
remove an
an executive
executive official
official has
has been
been
completely
stripped from
from the
thus providing
completely stripped
the President,
President, thus
providing no
no
means
for
the
President
to
ensure
the
‘faithful
execution’
means for the President to ensure the ‘faithful execution’ of
the
such
a case.
TheThe
the laws.” 487
487 U.S. at
at 692.
692. This
Thisis is
such
a case.

11

By
By the
the President’s
President’s “alter
“alter ego,”
ego,” I mean
mean the
the head
head of
of aa

department
who is removable
at will
will by
department who
removable at
bythe
thePresident,
President, such
such as
as the
the
Attorney General
General or the Secretary
Secretary of the Treasury.
Treasury. The
The Supreme
Supreme
Court has
has recognized that when the head
head of aa department
department appoints
appoints

inferior
inferior officers
officers ininthat
thatdepartment,
department, the
thePresident
President technically
technically
exercises
his removal
removal authority
authority over
over those
those inferior
inferior officers through
exercises his
his alter ego,
head. See
Myers, 272
272 U.S. at 133
ego, the department
department head.
See Myers,
133
(referring
to
“alter
ego”
of
President);
Morrison,
487
U.S.
at
692
(referring
ego” of President);
487 U.S. at 692
(describing Attorney
President’s alter
alter ego
ego for
for removal of
Attorney General
General as
as President’s
inferior officer
officer by
by Attorney
AttorneyGeneral);
General); Ex
Ex parte
parte Hennen,
Hennen, 38 U.S.
U.S.
230, 259-60 (1839).
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President
has no
no ability to
President has
to remove
remove the
the PCAOB
PCAOBmembers,
members,
either directly
directly or
or through
through an
an alter ego.
The statute’s
statute’s violation
violation of
of the
the Appointments
Appointments Clause
Clause is also

plain.
plain. Under
Under Article
ArticleIIIIasasinterpreted
interpreted ininEdmond
Edmond v.
v. United
United
States,
651
520
U.S.
(1997),
the
PCAOB
members
States, 520 U.S. 651 (1997), the PCAOB members are
are
principal
principal officers who
who must
must be
be appointed
appointed by
by the
the President
President
with the
the advice
advice and
and consent
consent of the
the Senate.
Senate. They
They are
are not
not
inferior officers
are are
not not “directed
officersbecause
becausethey
they
“directed and
and
supervised”
by the
the SEC,
SEC, id.
id. at
at 663:
663: The
supervised” by
ThePCAOB
PCAOBmembers
members
are
removable at
at will
will by
are not removable
bythe
the SEC;
SEC; the
the SEC
SEC does
does not
not have
have
statutory
follow
statutory authority
authority to
to remove
remove them
them for
forfailure
failureto to
follow
substantive
SEC direction
direction or supervision;
substantive SEC
supervision; and
and the
the SEC
SEC does
does
not
not have
have statutory
statutory authority
authority totoprevent
preventand
andaffirmatively
affirmatively
command,
and to
to manage
the ongoing
ongoing conduct
command, and
manage the
conduct of, Board
Board
inspections,
Board investigations,
inspections, Board
investigations, and
and Board
Board enforcement
enforcement
actions.
actions. Moreover,
Moreover, as
as the
thestatutory
statutorytext
textdemonstrates,
demonstrates, the
the
very
create
an an
very purpose
purpose of
of this
thisstatute
statutewas
wasprecisely
preciselyto to
create
accounting
board that
that would operate
accounting board
operate with
with some
some substantive
substantive
independence
from the
the SEC,
SEC, not
not one
one that
that would
would be
be “directed
independence from
and supervised” by the SEC. See,
See, e.g., 15 U.S.C. §§ 7211(c),
7214, 7215, 7217; see
also
S.
Rep. No.
No. 107-205,
107-205, at
at 6 (2002)
see also S. Rep.
operation of
of the
(“The successful
successful operation
the Board
Board depends
depends upon
upon its
independence
.
.
.
148
CONG.
REC.
S6327,
S6331
(daily
.”);
independence . . .
CONG. REC. S6327, S6331 (daily
ed. July 8, 2002) (statement of Sen. Sarbanes)
Sarbanes)(“[W]e
(“[W]e need
need to
establish
this
oversight
board
.
.
.
to
provide
an
extra
establish this oversight board . . . to provide an extra
guarantee
guarantee of its
itsindependence
independence .. . . .”). Because
Because PCAOB
members
are principal
principal officers under
members are
under the
the Edmond
Edmond test,
test, they
must be appointed
must
appointed by the
the President
President with
with the
theadvice
adviceand
and
consent of
of the Senate.
consent
Senate. The
The Board
Board members
members are appointed by
the SEC
therefore,
the statute
violatesviolates
the
the
SECalone;
alone;
therefore,
the statute
the
Appointments Clause
as well.
well.
Appointments
Clause as
The two constitutional
The
constitutional flaws in
in the
the PCAOB
PCAOB statute
statute are
are
of mere
mere etiquette
etiquetteor
orprotocol.
protocol. By restricting
not matters
matters of
restricting the
the
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President’s
authority over
over the
the Board,
Board, the
the Act renders
President’s authority
renders this
this
Executive
and divorced
divorced from
Executive Branch agency
agency unaccountable
unaccountable and
Presidential
Presidential control to
to aa degree
degree not
not previously
previouslycountenanced
countenanced
in our
our constitutional
constitutional structure.
structure. This
Thiswas
wasnot
notinadvertent;
inadvertent;
Members of Congress
designed
the
PCAOB
to
have
“massive
Congress designed the PCAOB
power,
REC. at S6334
S6334
power, unchecked
unchecked power.”
power.” 148
148 CONG.
CONG. REC.
(statement
of Sen.
Sen. Gramm).
Gramm). Our
(statement of
Our constitutional
constitutional structure
structure is
premised,
however, on
on the notion
premised, however,
notion that
thatsuch
suchunaccountable
unaccountable
power is inconsistent
inconsistentwith
with individual
individual liberty. “The
“The purpose
purpose of
the separation
and
equilibration
of
powers
in
general,
and of
separation and equilibration of powers general, and
the unitary Executive in
in particular,
particular, was
was not
not merely
merely to
toassure
assure
effective
government
but
to
preserve
individual
freedom.”
effective government but
preserve
freedom.”
Morrison, 487
487 U.S.
U.S. at
at 727
727 (Scalia,
(Scalia, J.,
J., dissenting);
dissenting); see
see also
also
Clinton
v.
City
of
New
York,
524
U.S.
417,
450
(1998)
Clinton v. City of New York, 524 U.S. 417, 450 (1998)
(Kennedy,
J., concurring)
concurring) (“Liberty
(“Liberty is
(Kennedy, J.,
is always
always at
at stake
stake when
when
one
one or
or more
more of
ofthe
thebranches
branches seek
seek to
to transgress
transgress the
the separation
separation
of powers.”).
powers.”). The
TheFramers
Framers of
of our
our Constitution
Constitutiontook
tookgreat
great care
care
to ensure
ensure that power in
in our
oursystem
system was
was separated
separated into three
three
Branches,
not concentrated
concentratedinin the
the Legislative
Branches, not
Legislative Branch;
Branch; that
that
there
there were checks
checks and
and balances
balances among the three
three Branches;
Branches;
and
that one
one individual would
and that
would be
be ultimately
ultimatelyresponsible
responsible and
and
accountable
for the
the exercise
exerciseof
ofexecutive
executivepower.
power. The PCAOB
accountable for
contravenes
thosebedrock
bedrock constitutional
constitutional principles,
principles, as
well as
contravenes those
as well
as
long-standing
Court precedents,
and itit is therefore
long-standing Supreme
Supreme Court
precedents, and
therefore
unconstitutional.
Although the
the constitutional
constitutional violations
violations here
here are
are serious,
serious,
two points
are important
importantto
to bear
bearininmind.
mind. First, finding the
points are
the
PCAOB
would not
not itself call into
PCAOB unconstitutional
unconstitutional would
into question
question
the
that dot Washington,
the many
many other
other independent
independent agencies
agencies that
Washington,
D.C.
D.C. The
Theheads
headsofofthose
thoseagencies
agencies are
are appointed
appointed by
by and
and
removable
removable for cause
cause by the
the President,
President, the
the precise
precise structure
structure
that Humphrey’s Executor upheld and that is
is conspicuously
conspicuously
missing from the
words,
the the
missing
the PCAOB
PCAOBstatute.
statute.In other
In other
words,
PCAOB
is
uniquely
structured,
and
a
judicial
holding
PCAOB is uniquely structured, and a judicial holding
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invalidating
PCAOB.
invalidating it would
would be
beuniquely
uniquelylimited
limitedtotothethe
PCAOB.
Second,
and relatedly,
relatedly, the
the constitutional
constitutional flaws here could be
Second, and
be
easily
and
quickly
corrected.
Congress
could
simply
amend
easily and
corrected. Congress
simply amend
the statute
statute to
to require, for example, that the PCAOB
PCAOB members,
members,
like
the
heads
of
other
agencies,
be
appointed
by
the
like the heads of other agencies, be appointed by the President
President
with the
the advice
advice and
and consent
consent of
of the
theSenate
Senate and
and therefore
therefore be
be
removable
by the President.
removable by
President. Cf.
Cf.Housing
Housingand
andEconomic
Economic
Recovery
Act of 2008,
Recovery Act
2008, Pub.
Pub. L.
L. No.
No. 110-289,
110-289, 122
122 Stat.
Stat. 2654
2654
(2008) (creating
(creating new
new “independent”
“independent” federal
federal regulator
regulator of
of
Fannie
Mae
and
Freddie
Mac
appointed
by
President
with
Fannie Mae and Freddie
appointed
President
advice
and removable
advice and
and consent
consent of Senate
Senate and
removable for cause
cause by
President).
Alternatively,
Congress
could
make
the
President). Alternatively, Congress
make the Board
Board
part of the SEC -– directed,
and removable
removable at
atwill
will
directed, supervised,
supervised, and
by the
Commission
just
like
inferior
officers
in
the
SEC.
the Commission just like inferior officers in the SEC. In
the
however, the
the Board’s structure
the meantime,
meantime, however,
structure violates
violates the
the
Constitution
Constitution of
of the
the United
United States.
States.
I
As the
the Supreme
Supreme Court
Courthas
hasindicated,
indicated,it isit always
is always
important in
of this sort
sort to
to begin
begin with
with the constitutional
in aa case
case of

text and
and the
the original
original understanding,
understanding, which are
are essential
essential to
proper
interpretation
of
our
enduring
Constitution.
proper interpretation
our enduring Constitution.SeeSee
Clinton v. City
City of
of New
New York,
York, 524
524 U.S.
U.S. 417,
417, 438-40
438-40 (1998);
(1998);
Edmond
v.
United
States,
520
U.S.
651,
658-64
(1997);
Edmond v. United States, 520 U.S. 651, 658-64 (1997); INS
INS v.
v.
Chadha,
Chadha, 462 U.S. 919, 945-59 (1983); Buckley v. Valeo, 424
U.S.
U.S. 1, 118-37
118-37 (1976).
(1976). The
Thetext
textand
andoriginal
originalunderstanding
understanding
are
particularly significant
significant in this case:
case: They properly inform
are particularly
our
our analysis
analysis of
of the
theBoard’s
Board’sarguments
arguments for
forextending
extendingthe
the
Supreme
Court’s
1935
opinion
in
Humphrey’s
Executor
Supreme Court’s 1935 opinion
Humphrey’s Executor to
cover this novel agency
structure. I therefore
agency structure.
therefore will
willdiscuss
discuss the
the
text
and
original
understanding
at
some
length.
text and original understanding at some length.
“If
“Ifthere
there isis aa principle
principle in
inour
ourConstitution
Constitution. .. .. .more
moresacred
sacred

than another,
separates
Legislative,
than
another, itit isisthat
thatwhich
which
separatesthethe
Legislative,
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Executive and
and Judicial
Judicial powers.”
powers.” Myers
Myers v.v. United
UnitedStates,
States, 272
U.S. 52,
1 ANNALS
OFOFCONGRESS
52, 116
116(1926)
(1926)(quoting
(quoting
1 ANNALS
CONGRESS 581
(Madison) (1789)). “The principle
of
separation
principle of separation of
of powers
powers
was not simply an
generalization in
in the minds of the
was
an abstract
abstract generalization
Framers:
Framers: itit was
was woven
woven into
into the
the document
document that they drafted in
Philadelphia in
in the
the summer
summerof
of 1787.”
1787.” Buckley,
Philadelphia
Buckley, 424
424 U.S.
U.S. at
at
124. To
124.
Toprotect
protect individual
individualliberty,
liberty,the
theFramers
Framers did
did not
not adopt
adopt
system with
with a Prime
a parliamentary
parliamentary system
Prime Minister
Minister dependent
dependent on
the Legislature
Legislature but
but instead
instead created
created aa President
President independent
independent
from the
Legislative
Branch:
The
President
is
not
the Legislative Branch: The President is not selected
selected by
(except in the
the Congress
Congress (except
the rare
rare cases
cases when no Presidential
Presidential
candidate
wins
a
majority
of
the
state
electors’
candidate wins a
of the state electors’ votes);
votes); the
the

President’s
salary is protected
President’s salary
protected against
against any
any congressional
congressional
diminution;
and
the
President’s
term
in
office
is
fixed,
diminution; and
President’s term in
fixed, except
except
in cases
of impeachment
impeachment by
by the
the House
Houseand
andconviction
conviction by
by twotwocases of
thirds
thirds of
of the
the Senate
Senate for high
high crimes
crimes and
and misdemeanors.
misdemeanors.
Article IIIIofofthe
theConstitution
Constitutionaddresses
addresses the
thePresidency.
Presidency.
Its first
first 15
15 words
words are definitive: “The executive
executive Power shall
be
in a President
of the
of America.”
be vested
vested in
President of
the United States
States of
U.S.
art.II,II, §§ 1,
1, cl.
cl. 1.
II also
grants
thethe
U.S. CONST.
CONST. art.
1. Article
Article
II also
grants
President
the
sole
authority
and
duty
to
“take
Care
that
President the sole authority and duty to
Care that the
the
Laws be
be faithfully
faithfully executed.”
executed.” Id. art. II, §§ 3. Under
Laws
Under the
the text
text
of our
the entirety
our Constitution,
Constitution,aasingle
singlePresident
Presidentpossesses
possesses the
of the
the “executive
“executive power”
power” (whatever
(whatever the
the scope
scope of that
that power
power
may be) and the entire authority to
take
care
that
the
laws
be
to take care
be
2
faithfully
faithfully executed.
executed.2
2

2 It isisimportant
important totodistinguish
distinguish the
the question
question of who
who isis
responsible
for exercising the executive
executive power from the question of
responsible for
the
scope of
of executive
executive power.
power. The
the scope
The fact
fact that
that aa single
single President
President is

responsible
and accountable
accountablefor
for exercising
responsible and
exercising the executive
executive power
power
does
not mean
that the
the scope
of executive
power is
is broad
does not
mean that
scope of
executive power
broad or
narrow.
narrow. Cf.,
Cf.,e.g.,
e.g., Neal
Neal Kumar
Kumar Katyal,
Katyal, Hamdan
Hamdan v.
v. Rumsfeld:
Rumsfeld: The
The
Legal Academy
Goes to
to Practice, 120 HARV.
Academy Goes
HARV. L. REV.
REV. 65, 69 n.16
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The Framers
establishedaasingle
singlePresident
Presidentby
bydesign:
design: A
Framers established
efficiency and
single head
head of the Executive Branch
Branch enhances
enhances efficiency
and
energy
in
the
administration
of
the
Government.
And
a
single
energy in the administration of the Government. And a

head
making
one person
head furthers
furthers accountability
accountabilityby by
making
one person
responsible
for
all
decisions
made
by
and
in
the
responsible for
decisions made by and
the Executive
Executive
Branch.
Branch. As
Asthe
theSupreme
Supreme Court
Court has
has noted,
noted, the “insistence
“insistence of
the
Framers upon
upon unity
unity in the Federal
Executive –- to
the Framers
Federal Executive
to ensure
ensure
both
v. v.
both vigor and
and accountability
accountability –- is
is well
wellknown.”
known.”Printz
Printz
United States,
States, 521
521 U.S.
U.S. 898, 922
922 (1997);
(1997); see
see also
also THE
THE
FEDERALIST
NOS.
69,
70,
72,
76
(Hamilton);
Sierra
Club
FEDERALIST NOS. 69, 70, 72, 76 (Hamilton); Sierra Club v.
Costle,
657 F.2d
Costle, 657
F.2d 298,
298, 405
405 (D.C.
(D.C. Cir.
Cir.1981);
1981);Elena
ElenaKagan,
Kagan,
Presidential
Administration,
114
HARV.
L.
REV.
2245,
Presidential Administration, 114 HARV. L. REV. 2245,
2332
(2001) (“The Presidency’s
unitary power structure,
2332 (2001)
Presidency’s unitary
structure, its
visibility,
visibility, and
and its
its ‘personality’
‘personality’ all
allrender
render the
the office peculiarly
peculiarly
apt to exercise
power in
in ways
ways that
that the
the public
public can
can identify and
exercise power
and
evaluate.”).
Justice Breyer
Breyer succinctly summarized
the Constitution’s
Justice
summarized the
provision for
for aa single
single President:
President: “Article
“Article IIIImakes
makes aa single
single
President
responsible
for
the
actions
of
the
Executive
Branch
President responsible for the actions of
in much
much the
the same
same way that
that the
the entire
entire Congress
Congress is responsible
responsible
for the
actions
of
the
Legislative
Branch,
or
the
entire
the actions of the Legislative Branch, or the
entire
Judiciary
Judiciary for those
those of the
the Judicial
Judicial Branch.
Branch. . . . The
The Founders
Founders
created
this equivalence
by consciously
created this
equivalence by
consciously deciding
deciding to
to vest
vest
Executive
rather than
than several.
several. They
Executive authority in one
one person
person rather
did so
so in
in order
order totofocus,
focus,rather
ratherthan
thantotospread,
spread,Executive
Executive
responsibility
responsibility thereby
thereby facilitating
facilitating accountability.
accountability. . . . [T]hese
constitutional objectives
objectives explain
explain why
whyaa President,
President, though
though able
to delegate
cannot
delegate
ultimate
delegate duties
dutiestotoothers,
others,
cannot
delegate
ultimate
responsibility or the
the active
active obligation
obligation to
tosupervise
supervise that
that goes
goes

(2006)
that truly
(2006) (“The unitary
unitary executive
executive theory
theory merely
merely means
means that
executive
power
is
concentrated
in
the
President;
the
theory
alone
executive
concentrated
the President;
alone
does
not specify
as executive
executivepower
powerinin the
the first
does not
specify what
what counts
counts as
place.”).
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with it.”
v. Jones,
it.”Clinton
Clinton
v. Jones, 520
520 U.S. 681,
681, 712-13
712-13 (1997)
(1997)
(concurring in judgment).
Of course,
could not
course, “the President
President alone
alone and
and unaided
unaided could
execute
the laws.
laws. He
execute the
He must
must execute
execute them
them by
by the
the assistance
assistance of
117.
subordinates.”
Myers,
272
U.S.
at
It
has
subordinates.” Myers, 272 U.S. at 117.
has been
been
understood
sincethe
thebeginning
beginningofofthe
theRepublic
Republicthat
that“Article
“Article
understood since
II
President
thethe
executive
power
of the
II grants
grants totothethe
President
executive
power
of the
Government,
i.e.,
the
general
administrative
control
of
Government, i.e., the general administrative
of those
those
executing
the laws,
laws, including the
executing the
the power
power of
of appointment
appointment and
and
removal of executive
officers
a
conclusion
confirmed
by
his
executive officers –
obligation to take
that the
the laws
laws be
be faithfully
faithfully executed.”
take care
care that
executed.”
Buckley, 424 U.S. at 136 (quoting Myers, 272 U.S. at 163-64)
(emphasis
(emphasis added).
added).
Under
Under Article
ArticleII,II,the
thePresident
Presidentthus
thusnecessarily
necessarilypossesses
possesses

the
executive
officers
who who
exercise
the power
power totoappoint
appoint
executive
officers
exercise
executive
authority delegated
executive authority
delegated by the
the President
President and
and who
who
otherwise advise and
assist
the
President.
See
U.S.
CONST.
and assist the President. See U.S. CONST.
art. II, §§ 2, cl. 2;
2; id.
id. art.
art. II,
II,§§2,2,cl.
cl.11(President
(President “may
“may require
require
the
Opinion,
in
writing,
of
the
principal
Officer
in
each
the Opinion,
of the
Officer in each of the
the
executive
Departments,upon
upon any
any Subject
Subject relating
relating to the
executive Departments,
the
Duties
Duties of their
their respective
respective Offices”);
Offices”); see
see also
also Akhil
AkhilReed
Reed
Amar, Some
Some Opinions on the Opinion Clause,
Clause, 82 VA.
VA. L.
L. REV.
REV.
647, 660-68
660-68 (1996).
(1996). Reflecting
the
Framers’
careful
attention
Reflecting the Framers’
to checks and balances,
balances, the
thetext
text of
of the Constitution constrains
constrains
the
President’s
appointment
power
in
certain
important
the President’s appointment power in certain important
respects.
respects. In particular,
particular, the
the Appointments
Appointments Clause
Clause provides that
the President
Presidentmay
mayappoint
appointthe
the“principal”
“principal” executive
executive officers
officers –a category
category that includes
includes at least the heads
heads of departments
departments –only with
with the
the advice
advice and
and consent
consent of the
the Senate.
Senate. See
See U.S.
U.S.
CONST.
art.
II,
§
2,
cl.
2.
In
other
words,
the
President
does
CONST. art. II, § 2, cl. 2. In other words, the President does
not possess
the unilateral
unilateral power
power to appoint the Secretary
possess the
Secretary of
Defense
or
Attorney
General,
for
example,
but
can
do so
so only
Defense or
example,
with
with Senate
Senate concurrence.
concurrence. Senate
Senate approval helps
helps prevent
prevent the
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THE
Presidential
Presidential appointment
appointment ofof “unfit
“unfit characters.”
characters.”
THE
FEDERALIST
(Hamilton). Because
Because Senate
Senateconfirmation
confirmation
FEDERALIST NNO.
O. 7676
(Hamilton).
of all
all executive
executive officers
officerscould
couldprove
provecumbersome,
cumbersome, however,
however,
the Appointments Clause
Clause also provides that Congress
Congress may by
law vest
of “inferior”
“inferior” executive
officers in
vest the
the appointment
appointment of
executive officers
the President
alone or the heads
without the
President alone
heads of departments,
departments, without
need
for Senate
approval. U.S.
art.II,
II, § 2, cl. 2.
need for
Senate approval.
U.S. CONST.
CONST. art.
2.

To help
officers –- and
help direct
direct and
and supervise
supervise executive
executive officers
and
the “executive
“executive Power” and “take Care
thereby to exercise
exercise the
Care that
the Laws be faithfully
faithfully executed”
the
President
possesses
executed” – the President possesses not

just
remove
just the
the power
power to
toappoint,
appoint, but
butalso
alsothe
thepower
powertoto
remove
“Made
responsible
under
the
Constitution
executive
officers.
executive
“Made responsible
for the
the effective
effective enforcement
enforcement of
of the
the law,
law,the
thePresident
President needs
needs
as
an
indispensable
aid
to
meet
it
the
disciplinary
influence
as an indispensable aid to meet it the
influence
upon
power
of of
upon those
those who
who act
actunder
underhim
himof a
ofreserve
a reserve
power
removal.”
removal.” Myers,
Myers, 272
272 U.S.
U.S. atat132.
132. The
Themoment
momentthat
thatthe
the
President
ability,
President “loses
“loses confidence
confidence ininthe
theintelligence,
intelligence,
ability,
judgment
or loyalty of
judgment or
of any
any one
one of
of them,
them, he
he must
must have
have the
the
power to remove him without
without delay.”
Id.
at
134;
see
also
THE
delay.” Id. at 134; see also THE
FEDERALIST
NO.
(Hamilton)(executive
(executiveofficers
officers “ought
“ought to
FEDERALIST NO
. 7272
(Hamilton)
be
considered
as
the
assistants
or
deputies
of
the
be considered as the assistants or deputies
the Chief
Chief
ought to to
be subject
to his
Magistrate .. .. .. and
and ought
be subject
to his
superintendence”). “The power
superintendence”).
power to
to remove
remove officers, we
we have
have
recognized, is
is aapowerful
powerful tool
tool for
for control.”
control.” Edmond,
recognized,
Edmond, 520
520 U.S.
at 664. The
at will
will translates
The reason
reason that the power to remove at
translates
into the
“Once an
the power
power to
to control
control isisevident:
evident: “Once
an officer isis
appointed,
appointed, itit is only the
the authority
authority that
that can
can remove
remove him, and
and
not the authority that
appointed
him,
that
he
must
fear
and,
in
that appointed
that he
the
performanceof
of his
his functions,
functions, obey.”
obey.” Bowsher
the performance
Bowsher v.
v. Synar,
Synar,
478
U.S.
714,
726
(1986)
(quoting
Synar
v.
United
States,
478 U.S. 714, 726 (1986) (quoting Synar v. United States, 626
626
1374, 1401
1401 (D.D.C.
(D.D.C. 1986)).
1986)). IfIfthe
F. Supp.
Supp. 1374,
thePresident
President were
were
stripped of plenary removal
removal power
power over,
over, say,
say, the
the Secretary of
Defense or the Attorney
Attorney General,
Defense
General, then
then the
the President
President no longer
could
fully
control
and
be
accountable
for
the
could fully control and be accountable
the exercise
exercise of
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executive
power, as
as the Constitution
executive power,
Constitution demands.
demands. InInother
other
words,
could unduly
unduly limit
limit the
words, if Congress
Congress could
the President’s
President’s ability
to remove
result
would
be a be a
remove executive
executiveofficers,
officers,thethe
result
would
fragmented,
inefficient, and
fragmented, inefficient,
and unaccountable
unaccountable Executive Branch
that
the
President
would
lack
direct
andand
that the President would lackpower
powertotofully
fully
direct
supervise.
supervise.
Unlike
Unlike the
the President’s
President’s power
power to
to appoint,
appoint, the
the President’s
President’s

power
power to remove
remove officers
officers in
inthe
theExecutive
ExecutiveBranch
Branchisisnot
not
limited by the
the text
text of
of the
the Constitution.
Constitution. And
Andthe
thesubject
subject of
of
removing officers
in
the
Executive
Branch
“was
not
discussed
officers in the Executive Branch “was not discussed
in the
Convention.” Myers,
the Constitutional
Constitutional Convention.”
Myers, 272
272 U.S.
U.S. at
at 1091093 The issue of removal of executive officers instead
10.3
10. The issue of removal of executive officers instead was
was
first “presented
early in
session
of the
“presented early
inthe
thefirst
first
session
of First
the First
Congress,”
during
consideration
of
a
bill
establishing
Congress,” during consideration of a bill establishing certain
certain
Executive
Branch offices
Executive Branch
offices and
and providing
providing that
thatthe
theofficers
officers
would be
“removable by
be subject
subject to Senate
Senate confirmation and
and “removable
“Then
ensued
the President.”
President.” Id.
Id. at
at 109,
109, 111.
111. “Then ensued what
what has
has been
been
many
as one
many times
times described
described as
one of
of the
theablest
ablest constitutional
constitutional
debates
which has
taken place
place in
in Congress
since the
the adoption
adoption
debates which
has taken
Congress since
of the Constitution.”
Constitution.” Parsons
Parsonsv.v.United
UnitedStates,
States, 167
167 U.S.
U.S. 324,
324,
329
(1897).
Representative
James
Madison
of
Virginia
and
329 (1897). Representative James Madison of
and
others
argued that
that Article
Article IIII provided
others argued
provided the
thePresident
President plenary
plenary
power to remove
remove executive
executive officers, making the
the reference
reference in
the bill
bill unnecessary
and misleading
misleading surplusage.
surplusage. Madison and
unnecessary and
his allies “dwelt
at
length
upon
the
“dwelt at length upon the necessity
necessity there
there was
was for
construing
Article II
construing Article
II to
togive
givethe
thePresident
President the
the sole power
power of
removal in his responsibility for
for the
the conduct
conduct of
of the
the executive
executive
branch,
and enforced
enforced this
this by emphasizing
branch, and
emphasizing his duty expressly
expressly
33

The
provides that
that all executive
The Constitution
Constitution provides
executive and
and judicial
officers of
of the
the Federal
Federal Government
Government can
can be
be removed
removed through
through the
the
impeachment
process,
U.S.
CONST.
art.
II,
§
4,
but
that
has
never
impeachment process, U.S. CONST. art. II, § 4,
has never
been
understood to
to be
be the
theexclusive
exclusive method
method for
for removing
removing executive
been understood
officers other
and Vice President.
other than
than the
the President
President and
President. See
See Shurtleff
v.
United States,
v. United
States, 189 U.S. 311, 317 (1903).
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declared
in the
the third
third section
section of
of the
the Article to
declared in
to ‘take
‘take care
care that
that
the
the laws
laws be
be faithfully executed.’”
executed.’” Myers,
Myers,272
272U.S.
U.S.atat117
117
(quoting 11 ANNALS
CONGRESS
496,
497(Madison)).
(Madison)). As
OF C
ONGRESS 496,
497
ANNALS OF
Madison explained,
explained, “If
“Ifthe
thePresident
Presidentshould
shouldpossess
possess alone
alone the
the
power of removal from
office,
those
who
are
employed
in
the
from office, those who are
the
execution of
of the
the law will
will be
execution
be in
intheir
theirproper
proper situation,
situation, and
and the
the
chain of dependence
be preserved;
the lowest
lowest officers, the
chain
dependence be
preserved; the
the
middle grade,
and
the
highest,
will
depend,
as
they
ought,
on
grade,
the highest, will depend, as
the President,
andthe
thePresident
Presidentononthe
thecommunity.”
community.” Id. at
the
President, and
at
1
ANNALS
OF
CONGRESS
131
499
(quoting
(Madison)).
131
1 ANNALS OF CONGRESS 499
Madison added:
added: “Is the
the power
power of
of displacing
displacing an
an Executive
Executive
power?
I
conceive
that
if
any
power
whatsoever
power? I conceive that if any power whatsoever isisininitsits
nature
Executive, itit is the
nature Executive,
the power
power of
ofappointing,
appointing,overseeing,
overseeing,
1
ANNALS
and
controlling
those
who
execute
the
laws.”
and
those
execute the
1 ANNALS OF
OF
CONGRESS
463
(Madison).This
This Presidential
Presidential removal
power
CONGRESS 463
(Madison).
would preserve
of unity
would
preserve “that great
greatprinciple
principle
of and
unity and
department.” Myers,
responsibility in the
the Executive department.”
Myers, 272
272 U.S.
at 131
499(Madison)).
OF CONGRESS
CONGRESS 499
at
131 (quoting
(quoting11ANNALS
ANNALSOF
(Madison)).

The
concurred
withwith
Madison’s
The House
House ultimately
ultimately
concurred
Madison’s
understanding and
and deleted
deleted the
the bill’s
bill’s express
understanding
express reference
reference to the
manner
of
removing
the
officers
so
as
not
to
manner of removing the officers so as not to imply that
that the
the
President’s removal
removal power
power “might
“might appear
President’s
appear to be
be exercised
exercised by

virtue
at at 112
virtue of
of aa legislative
legislative grant
grant only.”
only.”Id. Id.
112 (quoting
(quoting 1
ANNALS
OFCCONGRESS
579).Congress
Congresspassed
passedthe
thebill,
bill, and
ONGRESS 579).
and
ANNALS OF
President
President
Washington
signed
it
into
law.
President Washington signed it into law.
President
Washington
to assert
and use
use the
the removal power
Washington proceeded
proceeded to
assert and
throughout
his Presidency
in order
throughout his
Presidency in
order to
to ensure
ensure his
his personal
personal
control
control over and
and direction
direction of
of the
theExecutive
ExecutiveBranch.
Branch. See
See
Saikrishna Prakash,
Prakash, Removal
Removaland
andTenure
TenureininOffice,
Office, 92
92 V
VA.
A. L.
REV.
1779, 1827-29
1827-29 (2006).
(2006).
REV. 1779,
Congress’s
decision–- referred
referred to
to as
Congress’s decision
as the
the “Decision
“Decision of
of
1789” -–“provides
“providescontemporaneous
contemporaneous and weighty evidence of
Constitution’s meaning
the Constitution’s
meaning since many of the Members of the
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First Congress
had taken
taken part
part in
in framing
Congress had
framing that
that instrument.”
instrument.”
Bowsher,
Bowsher, 478
478 U.S.
U.S. atat 723-24 (internal
(internal quotation
quotation marks
marks
omitted).
As
Chief
Justice
Marshall
explained,
the
Decision
omitted). As Chief Justice Marshall explained, the Decision
of 1789
as aa full
full expression
1789 “has
“has ever
ever been
been considered
considered as
expression of the
sense
of
the
legislature
on
this
important
part
of the American
sense of the legislature on this important part of
5
JOHN
MARSHALL,
THE
LIFE
constitution.” 5 JOHN MARSHALL, THE LIFEOF
OFGEORGE
GEORGE
WASHINGTON
200(1807).
WASHINGTON 200
(1807).

In short,
short, the
the plain
plaintext
textand
andoriginal
originalunderstanding
understanding ofof
broad
scope
of the
Article IIIIestablish
establishthethe
broad
scope
of President’s
the President’s
appointment and
and removal
removal powers.
powers. As
a
leading
scholar of the
As a
Constitution’s
text has
has aptly
aptly observed,
observed,“What
“WhatArticle
Article IIII did
Constitution’s text
make
emphatically
clear
from
start
to
finish
was
make emphatically clear from start
finish was that
thatthe
the
president would
would be
for his branch.”
president
be personally
personally responsible
responsible for
branch.”
AKHIL
A
KHIL REED
REED AMAR,
AMARAMERICA’S
, AMERICA’SCONSTITUTION:
CONSTITUTION: A A
BIOGRAPHY
197
BIOGRAPHY 197 (2005).
(2005).

II
II
With that
that grounding
grounding in
in the
the constitutional
constitutional text
text and
and the
the
First Congress’s
Decision of
of 1789,
1789, I turn
First
Congress’s Decision
turn totothe
theSupreme
Supreme
Court’s key
Court’s
key precedents
precedents interpreting that text and to analysis of
the questions
questionspresented
presented
thiscase.
case.InIn this
this Part
PartII,
II, I will
the
ininthis
will
address
the
removal
power
issue.
In
Part
III,
I
will
consider
address the removal power issue. In Part III, I will consider
Appointments Clause
the Appointments
Clause question.
question.
A
As explained
explained above,
above, the
the constitutional
constitutional text
textand
andthethe
original
understanding,
including
the
Decision
of
original understanding,
the Decision of 1789,
1789,
established that
that the President
the power
established
President possesses
possesses the
power under
under
Branch at
at will.
will.
Article IIIItotoremove
remove officers
officers of
of the
the Executive
Executive Branch
That original
understanding
became
widely
accepted
during
original understanding became
accepted
the first 60
the
60 years
years of the
the Nation.
Nation. See,
See, e.g.,
e.g., Myers
Myers v. United
United
States,
272
U.S.
52,
149
(1926)
(“[T]he
construction
given
to
States, 272 U.S. 52, 149 (1926) (“[T]he
asfirmly
firmly
the Constitution in
in 1789
1789 . . . may now be considered
considered as
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and
and definitely settled,
settled, and
and there
there is
is good
good sense
sense and
and practical
practical
utility
construction.”)
utility ininthe the
construction.”) (citing 1 JAMES
JAMES KENT,
KENT,
COMMENTARIES
ON
AMERICAN
LAW,
Lecture
14,atat310).
310). Yet
COMMENTARIES ON
AMERICAN
LAW
, Lecture
14,
Yet
questions
over the
the extent
extent of the
questions over
the President’s
President’s removal power
power

did not end.
end. The
The issue
issue came
came to the
the fore in the
the wake
wake of the
the
Civil
Representatives’s
Civil War
Warand
andprompted
promptedthe
theHouse
Houseof of
Representatives’s
impeachment
of President
PresidentAndrew
Andrew Johnson
Johnsoninin1868.
1868. As part
impeachment of
of
a
bitter
struggle
over
Reconstruction,
Congress
of a bitter struggle over Reconstruction, Congress enacted
enacted the
the
Tenure
of Office Act
430, ch.
ch. 154.
154. That law
Tenure of
Act in
in 1867,
1867, 14 Stat. 430,
prohibited
prohibited the
the President
President from removing
removing certain
certain Executive
Executive
Branch
Branch officers without
without the
the Senate’s
Senate’s concurrence.
concurrence. President
President
Johnson
contended
that
the
Act
was
unconstitutional;
Johnson contended that the
was unconstitutional; inin
defiance
his Secretary
Secretaryof
of War
War without
without
defiance of the Act, he removed
removed his
Senate
approval.
The
House
of
Representatives
responded
by
Senate approval. The House of Representatives responded by
impeaching
PresidentJohnson,
Johnson,which
whichwas
wasfollowed
followed by
by aa
impeaching President
narrow
acquittal. The
narrow Senate
Senate acquittal.
Thecontentious
contentiousJohnson
Johnson episode
episode
ended
in a way that
ended in
that discouraged
discouraged congressional
congressional restrictions on
the
and and
helped
preserve
the President’s
President’s removal
removalpower
power
helped
preserve
Presidential
control
over
the
Executive
Branch.
The
Presidential control over the Executive Branch. The Tenure
Tenure
of Office
Office Act
Actwas
wasitself
itselfrepealed
repealedinin 1887.
1887. The
TheJohnson
Johnson
acquittal
as one
acquittal stands
stands as
one of
of the
themost
mostimportant
importantevents
eventsin in
American
history in maintaining
American history
maintaining the
the separation
separation of powers
powers
ordained
by
the
Constitution.
See
WILLIAM
H.
REHNQUIST,
ordained
the Constitution. See WILLIAM H. REHNQUIST,
GRAND
IMPEACHMENTS
GRAND IINQUESTS:
NQUESTS: TTHE
HE HHISTORIC
ISTORIC IMPEACHMENTS
OF OF
JUSTICE
JUSTICE
SAMUEL
CHASE
AND
PRESIDENT
ANDREW
JOHNSON
SAMUEL CHASE AND PRESIDENT ANDREW JOHNSON 215-16,
215-16,
230-31,
250 (1992); see
also Raines
Raines v.
v. Byrd, 521 U.S. 811,
230-31, 250
see also
811,
826-28 (1997).

A few
fewdecades
decadeslater
laterin in 1897,
1897, the
the Supreme
Supreme Court
Court
considered
case that
that arose
arosewhen
when President
President Cleveland
Cleveland fired
fired aa
considered a case

holdover
U.S. Attorney
holdover U.S.
Attorney from
from the
the Harrison
Harrison Administration.
Administration.
See
Parsonsv.v. United
United States,
States,167
167U.S.
U.S.324
324 (1897).
(1897). The
See Parsons
The
relevant
statute
established
a
four-year
term
for
U.S.
relevant statute established a four-year term for U.S.
Attorneys.
Attorneys. AAunanimous
unanimous Court
Court held
heldthat
thatthe
thelaw
lawdid
didnotnot
preclude
the
President
from
removing
the
U.S.
Attorney
at
preclude the President from removing the U.S.
at
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will,
thethe
constitutional
backdrop
that that
will, based
based largely
largelyonon
constitutional
backdrop
necessarily
informed interpretation
interpretation of
of the
the statute.
statute. The Court
necessarily informed
said the debates
debatesand
andopinions
opinions on
on the
the removal
removal power
power from the
Decision
Decision ofof 1789
1789 onward
onward showed
showeda a “continued
“continued and
and
uninterrupted
practice”
of
unlimited
Presidential
removal
uninterrupted practice”
unlimited Presidential removal
the construction
power.
power. Id.
Id.atat340.
340. “Considering
“Considering the
construction of the
the
Constitution in
in this
this regard
regard as
as given by
by the
the Congress
Congress of 1789,
and
having in mind the
and uniform practice
and having
the constant
constant and
practice of the
the
Government
in harmony
harmony with such
Government in
such construction,” the Court
construed
the act
act as
as“providing
“providing absolutely
absolutely for the expiration
construed the
of the term of office
as giving
giving
office at
at the
the end
end of
of four
four years,
years, and not as
a term
term that
that shall
shall last,
last, at
atall
all events,
events,for
forthat
thattime.”
time.” Id.
at
Id. at 339.
339.
The Court accordingly held that recognition
recognition that
that the
the officials
officials
“were
at pleasure
was but
“were removable
removable from
fromoffice
office
at pleasure
was a but a
recognition
almost
universally
recognition of
of the
theconstruction
constructionthus
thus
almost
universally
adhered
to and
and acquiesced
acquiesced in
in as
as to
to the
the power of the
adhered to
the President
President
to remove.”
at at 330
remove.” Id.;
Id.;see
seealso
alsoid.id.
330 (“[T]he
(“[T]he decision
decision of
of
Congress in 1789,
of the
Congress
1789, and
and the
theuniversal
universalpractice
practice
of the
Government under
under it, had
had settled
Government
settled the question
question beyond
beyond any
any
power of alteration.”).
Court thoroughly
In Myers
Myers v.
v. United
United States,
States, the Supreme
Supreme Court
addressed
the
scope
of
the
President’s
removal
power. See
addressed the scope of the President’s removal power.
See
U.S. 52
52 (1926).
(1926). In
272 U.S.
In an
an extraordinarily detailed
detailed opinion by
Chief Justice
Justice Taft, who
who had
had previously
previouslyserved
served as
as President
President
and had
of the
the realities
and
had a keen
keen understanding
understanding of
realities of Executive
Executive

Branch
the Court
Court reaffirmed
reaffirmed the
the Decision
Branch governance,
governance, the
Decision of
1789 and
agreed
with
President
Johnson’s
view
and agreed with President Johnson’s view in 1868 that
restrictions
President’s
removal
powerpower
were were
restrictions on
onthethe
President’s
removal
unconstitutional.
Id.
at
166-67.
The
dispute
in
Myers
unconstitutional. Id. at 166-67. The dispute in Myersarose
arose
after
Wilson had
after President
President Wilson
had removed
removed aa postmaster
postmaster without
Senate
approval,in
in violation
violation of
Senate approval,
of an
an 1872
1872 statute
statute covering the
the
Post
Office Department.
sued. In upholding
Post Office
Department. The
The postmaster
postmaster sued.
the
and and
rejecting
the
the President’s
President’s removal
removalauthority
authority
rejecting
the
postmaster’s
claim, the Court examined the
the text
text and
and history
history of
postmaster’s claim,
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Article IIIIand
andoutlined
outlinedthe
thebroad
broadreach
reachofofthe
thePresident’s
President’s
appointment
appointment and
and removal powers:
powers:
The vesting of the
the executive
executive power
power in
in the
the President
President

was
was essentially
essentially aa grant
grant of
of the
thepower
powertotoexecute
executethethe
laws. . . . As
he
is
charged
specifically
to
take
As he is charged specifically to take care
care that
that
they
they be faithfully
faithfullyexecuted,
executed, the
the reasonable
reasonable implication,
even
of express
words, was
was that as
as part
part of
even in the
the absence
absence of
express words,
his executive power he should select
those
who
were
to
select those who
act
act for him
him under
under his
his direction
direction in
in the
the execution
execution of the
the
laws. The
further
implication
must
be,
in
the
absence
The further implication must be, in the absence of
any
that as
any express
express limitation respecting
respecting removals,
removals, that
as his
selection
of
administrative
officers
is
essential
to
selection of administrative officers is essential to the
the
execution
of the
the laws
laws by him, so
execution of
so must
must be
be his power
power of
removing
those for
for whom
removing those
whom he
he can
can not
notcontinue
continue totobebe
responsible.
responsible.
Id. at 117. The
The Myers
Myers Court
Court said
said that
that the
the President’s power of
removal over
removal
over executive
executive officers
officerswas
was “essential
“essential to
to the
the
execution of
of the
the laws
lawsby
byhim.”
him.” Id.
execution
Id. The
TheCourt
Courtadded
added that
that the
the
President’s removal
removal power extended
to officers appointed by
President’s
extended to
throughout the
the Executive
Executive Branch,
Branch, including
including to
the President
President throughout
officers
who
are
charged
with
promulgating
regulations
officers
are charged
promulgating regulations or
“members of
exercising “quasi-judicial”
“quasi-judicial” duties,
duties, such
such asas “members
executive
tribunals.”
Id.
at
135.
And
the
Myers
executive tribunals.” Id. at 135. And the MyersCourt
Court made
made
clear that
could play
play no
clear
that Congress
Congress could
no role
role in
inthe
theremoval
removalofof
executive officers.
Consistent with
with the constitutional text and
Consistent
and the
the Decision
Decision
day to
to prohibit
prohibit
of 1789, the holding of Myers continues
continues to this day
any congressional
involvement in
in the
the removal
any
congressional involvement
removal of executive
executive
officers. InInitsits 1986
1986 decision
officers.
decision in Bowsher
Bowsher v.v. Synar,
Synar, for
for
example,
the
Court
reaffirmed
this
precise
holding.
See
478
example, the Court reaffirmed
precise holding. See 478
The Bowsher
U.S. 714.
714. The
Bowsher Court
Court held
held that
thatCongress
Congress had
had
impermissibly “intruded
“intruded into
the
executive
function”
by
into the executive function” by
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preventing
the President’s
President’s removal
removal of
of an
preventing the
an executive
executive officer
(the
(the Comptroller
Comptroller General
General as
as his duties
duties were
were then
then defined)
defined)
without congressional
approval.
Id.
at
734.
The
Court
congressional approval.
The Court stated
stated
cannot reserve
reservefor
for itself
itself the
the power
power of removal
that “Congress
“Congress cannot
of an officer
officer charged
charged with
with the
the execution
execution of
of the
the laws except by
impeachment.” Id.
impeachment.”
Id. at
at 726.

B
If the
If
the removal
removal issue
issue in
inthis
thiscase
case were
were decided
decided based
based on
the constitutional
the
constitutional text, the
the prevailing
prevailing understanding
understanding of that
that
text at the
the time
time of drafting and ratification
ratification and
during
the
First
and
Congress, the
the historical practice
Congress,
practice and
and common
common understanding
understanding
of that
text
during
the
first
146
years
of
our
constitutional
that text during the first 146 years of our constitutional
Government,
and the
the leading
Court decisions
Government, and
leading Supreme
Supreme Court
decisions in
Myers
and
Parsons,
we
would
face
an
easy
decision.
Myers and Parsons, we would face an easy decision. The
The
PCAOB would
would be
be flatly
flatlyunconstitutional
unconstitutionalbecause
because the
the statute
statute
restricts the President’s power to remove PCAOB
PCAOB members
members at
will
will and
andthereby
therebytotodirect
directand
andsupervise
supervisethetheexercise
exerciseof of
executive
power and
and take
take care
care that
that the
the laws
laws are
are faithfully
executive power
executed.
executed.
It’s
however. Any
Any decision
It’s not
not quite
quite that
that easy,
easy, however.
decision this Court
makes
in
this
area
must
recognize
the
central
makes in
area
recognize the central importance
importance of
Court’s 1935
1935 decision
decision in Humphrey’s
the Supreme
Supreme Court’s
Humphrey’s Executor
Executor
v. United States,
295
U.S.
602
(1935).
The
Court
there
States, 295 U.S. 602 (1935). The Court there did

not
Myers
by allowing
not overrule
overrule the
the precise
preciseholding
holdingof of
Myers
by allowing
congressional
involvement
in
removal
of
executive
congressional involvement in removal
executive officers.
But inintension
withwith
Myers,
the Court
uphold
tension
Myers,
the did
Court
did uphold
congressionally
imposed good-cause
restrictions on
congressionally imposed
good-cause restrictions
on the
the
President’s
removalof
of certain
certain executive
executiveofficers.
officers. Id. at 631President’s removal
4 The case arose after a decision by President
32.4
32.
The case arose after a decision by President Franklin
Franklin
4

4 Some
Some have
have questioned
questioned the
the persuasiveness
persuasiveness of
the
of the
constitutional
constitutional distinction
distinction drawn
drawn in
inremoval
removalcases
cases between
between (i) aa
statute
generally requiring
statute generally
requiring the
the President
President to
to meet
meetgood-cause
good-cause
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Roosevelt,
upon taking
taking office
office in 1933, to ask
Roosevelt, upon
ask for Humphrey’s
resignation from the Federal
resignation
Federal Trade
Trade Commission.
Commission. President
President

Roosevelt
wrote in aa letter
Roosevelt wrote
lettertotoHumphrey,
Humphrey,who
whohad
hadbeen
been
standards
to remove
removean
anofficer
officer as
asin
in Humphrey’s
Humphrey’s Executor and
and (ii)
(ii) a
standards to

statute
requiring congressional
approval of
of particular
statute requiring
congressional approval
particular removal
removal
decisions
asin
in Myers.
Myers. InInboth
decisions as
bothcases,
cases, the
the President’s
President’s power
power to
remove is restricted by an
an Act
Act of
ofCongress;
Congress; the
the for-cause
for-cause approach
approach
arguably just shows,
can “mask,
shows, as Madison warned,
warned, that
that Congress
Congress can
under
which
under complicated
complicated and
and indirect
indirect measures,
measures, the
the encroachments
encroachments which
itit makes
on
the
co-ordinate
departments.”
THE
FEDERALIST
NO.
makes on the co-ordinate departments.” THE FEDERALIST NO. 48
48
(Madison).
behind the
the distinction
distinction is
is that
that (i)
(Madison). The
The apparent
apparent theory
theory behind
Congressional
diminishmentof
of Presidential
Presidential authority
authority is
is different
Congressional diminishment
from (ii)
(ii)Congressional
Congressional diminishment of
of Presidential
Presidential authority and
concurrent
enhancementofofits
itsown
own authority.
authority. As
concurrent enhancement
As Justice
Justice Kennedy
Kennedy
has
written
for
the
Court,
that
theory
is
not
an
entirely
accurate
has written
the Court, that theory is not an entirely accurate
“Even when
summary of separation
of powers principles: “Even
separation of
when aa branch
does
not arrogate
power to itself,
does not
arrogate power
itself, moreover,
moreover, the
theseparation-ofseparation-ofpowers
doctrine requires
requires that
that aa branch
branch not
not impair another
powers doctrine
another in the
the
performance
of its
its constitutional
constitutional duties.”
duties.” Loving
performance of
Loving v.v. United
UnitedStates,
States,
517 U.S. 748, 757 (1996); see
Clinton v.
see also Clinton
v. Jones,
Jones, 520 U.S. 681,
701
(1997)
(quoting
this
language
from
Loving
with
701 (1997) (quoting
language from
with approval).
approval).
And as
Judge
Silberman,
writing
for
himself
and
Judge
as Judge Silberman, writing
and Judge Williams,
has
recognized, the
the factual
factual basis
basisfor
for the
the distinction
distinction is dubious: “If
has recognized,
“If
the
the President’s
President’s authority
authority isisdiminished
diminished. ..... Congress’
Congress’ political
political
power
increasevis-a-vis
vis-a-visthe
thePresident.”
President.” In
In re
power must
must necessarily
necessarily increase
Sealed
Case,838
838F.2d
F.2d476,
476,508
508(D.C.
(D.C. Cir.
Cir. 1988), rev’d sub
Sealed Case,
sub nom.
nom.
Morrison
Morrison v. Olson,
Olson, 487
487 U.S.
U.S. 654
654 (1988);
(1988); see
see also In
In re
reSealed
Sealed
Case,
Case, 829
829 F.2d
F.2d 50,
50, 65
65 n.3
n.3 (D.C.
(D.C. Cir.
Cir. 1987) (Williams,
(Williams, J.,
J.,
concurring in
part
and
dissenting
in
part)
in part and
part) (“Power
(“Powerabhors
abhors aa vacuum.
Unhitching
Unhitching the
the Independent
Independent Counsel from the
the executive may make
make
the
the office
office naturally
naturally prone
prone to domination
domination by the
the branch
branch that
that
represents
its primary competitor.”);
represents its
competitor.”); Elena
Elena Kagan,
Kagan, Presidential
Presidential
Administration, 114
2245, 2271
2271 n.93
n.93 (2001)
(2001) (“As
(“As a
114 HARV.
HARV. L. REV.
REV. 2245,
practical
matter,
successful
insulation
of
administration
from
the
practical matter, successful insulation of administration
the
President
even
if
accomplished
in
the
name
of
‘independence’
President – even accomplished
name of ‘independence’ –will
will tend
tend totoenhance
enhance Congress’s
Congress’s own authority
authority over
over the
the insulated
insulated
activities.”).
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appointed by President
President Hoover: “I
“I do
do not
not feel
feel that
that your mind
and my mind go
and
go along
along together
together on either the policies or the
the

administering
of” the
Humphrey
administering of”
the FTC. Id.
Id.atat619.
619.When
When
Humphrey
refused
to resign,
resign, President
PresidentRoosevelt
Rooseveltfired
firedhim.
him. Humphrey
refused to
Humphrey
challenged
the
removal
as
a
violation
of
the
Federal
challenged the removal as a
of the Federal Trade
Trade
Commission
Act, which provided
Commission Act,
provided that
that the
the President
President could
could
remove
commissionersduring
duringtheir
their statutory
statutoryterm
term of
of office
remove commissioners
only for
for “inefficiency, neglect
neglect of duty,
duty, orormalfeasance
malfeasance in
in
office.” Id.
Id.
The
The Solicitor
Solicitor General
General defended
defended President
President Roosevelt’s
Roosevelt’s
decision
on constitutional
constitutional grounds
groundsby
byciting
citing Myers.
Myers. Yet the
decision on
the
Court
ruled
for
Humphrey.
In
an
opinion
by
Justice
Court ruled for Humphrey. In an opinion by Justice
Sutherland,
the Court
Court upheld
Sutherland, the
upheld the
the statutory
statutory limits
limitsononthethe
President’s
removal
power,
allowing
the
FTC
to be
be “a body
President’s removal power, allowing the FTC to
body
which shall
shall be
be independent
independent of executive
executive authority, except
except in
its selection,
and free
free to exercise
selection, and
exercise its judgment
judgment without the
the
leave
hindrance of
of any
any other
other official
official or
leave or hindrance
or any
any department
department of
the
the government.”
government.” Id.
Id.atat625-26
625-26(emphasis
(emphasis omitted).
omitted). The
The
Court
Court stated
stated that
that the
the Constitution
Constitution permitted
permitted Congress
Congress to
to
establish
establish independent
independent agencies
agencies that “cannot
“cannot in any
any proper
proper
sense
be characterized
characterizedas
asan
anarm
armor
oran
aneye
eyeof
of the
the executive.”
executive.”
sense be
Id. at
at 628;
628; see
see also
also Wiener
Wiener v.
v. United
United States,
States, 357 U.S. 349,
349,
355-56 (1958) (relying
on
Humphrey’s
Executor
and
(relying on Humphrey’s Executor and
upholding removal
on members
of War Claims
upholding
removal restrictions
restrictions on
members of
Claims
5
Commission).5
Commission).

Humphrey’s
Congress’s
Humphrey’s Executor
Executor thereby
therebyblessed
blessed
Congress’s
creation of the
where “at
creation
the so-called
so-called “independent”
“independent” agencies
agencies where
55

“The rationale
rationale of
of Wiener,
which is
that Congress
“The
Wiener, which
is essentially
essentially that
must
have implied a for-cause
removal restriction when the Court
mustCongress
have
for-cause removal

believes
that the
believes that
the functions
functions of
of the
theagency
agency demand
demand such
such tenure
tenure
The
protection, 357
357 U.S.
U.S. at
at 353-56,
353-56, seems
seems questionable.”
questionable.”
The
Constitutional
Constitutional Separation
Separation of Powers
Powers Between
Between the President
President and
and
Congress,
20 Op.
Op. Off.
Off. Legal
Congress, 20
Legal Counsel
Counsel 124, 168 n.115 (1996).
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least
one individual
individual is appointed
by the
the President
Presidentto
to aa fullfullleast one
appointed by
time, fixed-term position
position with
with the
the advice
advice and
and consent
consent of the
the
Senate
and
has
protection
against
summary
removal
by
some
Senate and has protection against summary removal
some
form of
of ‘for
‘forcause’
cause’restriction
restriction on
on the
the President’s
President’s authority.”
Marshall J. Breger &
& Gary
by Practice:
Gary J.
J. Edles,
Edles, Established
Established by
The
The Theory and Operation of
of Independent
Independent Federal
Federal Agencies,
Agencies,
52 A
ADMIN.
L. R
REV.
1111,1114
1114(2000).
(2000). Today,
Today, this collection
DMIN. L.
EV. 1111,
of independent
independent agencies
agencies isis commonly understood
understood to include,
among
among many others,
others, the CFTC, the
the FCC,
FCC, the
the Federal
Federal Reserve,
Reserve,
the
FTC,
FERC,
the
NLRB,
and
the
SEC.
As
the
cases
the
the NLRB, and the SEC. As the cases and
and
statutes
illustrate, what makes
an agency
agency “independent”
“independent” is the
statutes illustrate,
makes an
for-cause
removal restriction
restriction that
that limits
limits the President’s
President’s ability
ability
for-cause removal
to remove
the heads
of the
the agency
agency–- typically
remove the
heads of
typically to
to cases
cases of
inefficiency, neglect
of
duty,
or
malfeasance
in
office.
neglect
or malfeasance in office. See,
See,
e.g.,
e.g., 44
44 U.S.C.
U.S.C. § 3502(5) (listing as
as “independent”
“independent” for
purposes
of the
purposes of
the Paperwork
Paperwork Reduction
Reduction Act
Act 16
16 particular
particular
agencies);
Breger & Edles,
agencies); Breger
Edles, Established
Established By
ByPractice,
Practice, 52
52
ADMIN.
L. REV.
at 1114
ADMIN. L.
REV. at
1114 n.6,
n.6, app.
app. at
at 1236-94
1236-94 (cataloging
(cataloging
“independent
“independent agencies”).
agencies”).

Along the
the same
same lines
linesasasHumphrey’s
Humphrey’sExecutor,
Executor,thethe
Supreme
Court’s 1988
1988 decision
decision in
in Morrison
Morrison v.
Supreme Court’s
v. Olson
Olson upheld
upheld a

good-cause
restrictionon
on removal
removal of
of an
an inferior
good-cause restriction
inferior executive
executive
officer by
a
head
of
department
who
was
an
alter
ego
of the
by a head of department
was
the
President
(that is,
is, by a head
of department
removableat
atwill
will
President (that
head of
department removable
by the President).
President). See
487 U.S.
U.S. 654.
654. In particular,
See 487
particular, the
the Court
upheld
the independent
counselprovisions
provisionsof
of the
the Ethics
Ethics in
upheld the
independent counsel
Government
Act of 1978,
Government Act
1978, including
including the
the restriction
restriction on
on the
the
Attorney General’s
power to
to remove
remove an
an inferior
inferior officer (the
General’s power
(the
independent
counsel)only
onlyfor
for“good
“goodcause.”
cause.”Id.
Id.atat685.
685. In
independent counsel)
the Morrison
Morrison Court’s
Court’sview,
view,because
because the
the President’s
President’s alter
alter ego
ego
(the
the authority to remove
(the Attorney General)
General) retained
retained the
remove the
the
independent
counsel
for
cause,
the
President’s
“power
independent counsel for cause, the President’s “power to
to
remove”
was not
not“completely
“completelystripped.”
stripped.” Id.
Id. at
at 692.
692. The forremove” was
cause
removal provision of
cause removal
of the
the statute
statute therefore
therefore was
was deemed
deemed
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not to “unduly
“unduly trammel[]
trammel[] on
on executive
executive authority”
authority” any
any more
more
than
Executor. Id. at
than in Humphrey’s
Humphrey’s Executor.
at 691.
691. The
TheCourt
Courtthus
thus
found no constitutionally
significant
difference
for
purposes
constitutionally significant difference for purposes
of Humphrey’s
Humphrey’s Executor
Executor between
between (i)
(i) the
the President
President removing
an executive officer
officer for
good
cause
and
(ii)
for good cause and (ii) aa Presidential alter
ego
ego such
such as
as the
the Attorney
Attorney General
General removing
removing an
an executive
executive
officer
officer for
forgood
goodcause.
cause. See
See also
also In
Inre
reSealed
Sealed Case,
Case, 838 F.2d
476, 528 n.30
n.30 (D.C. Cir.
Cir. 1988)
1988) (R.B.
(R.B. Ginsburg,
Ginsburg, J.,
J., dissenting)
dissenting)
(Attorney
(Attorney General
General “is
“is the
the hand
hand of
of the
the President
President in taking
taking care
care
that the laws of the United States
.
.
.
be
faithfully
executed.”)
States . . . be faithfully
(internal
(alteration in original),
(internal quotation
quotation marks
marks omitted)
omitted) (alteration
original),
6
rev’d
sub
nom.
Morrison,
487
U.S.
rev’d sub nom. Morrison, 487 U.S. 654.
654.6
By permitting
permitting aa good-cause
good-cause restriction on the removal of
an
executive
officer
by
an executive
by the
the President
President or the
the President’s
President’s alter
ego, there
thatthat
Humphrey’s
Executor
and and
ego,
there isisnonodoubt
doubt
Humphrey’s
Executor
Morrison authorize
authorize a significant
significant intrusion
intrusion on
on the
the President’s
President’s
Article IIIIauthority
Article
authoritytotoexercise
exercisethe
theexecutive
executive power
power and
and take
take
care that
that the
the laws
laws be
be faithfully
faithfully executed.
care
executed. See
See Morrison, 487
487
U.S. at 695 (“It
(“It isisundeniable
that
the
Act
reduces
the
amount
undeniable that the Act reduces the
of control
control ororsupervision
supervisionthat
thatthe
theAttorney
AttorneyGeneral
Generaland,
and,
6

6 Like Morrison,
Morrison, the
the Court’s
Court’sshort
shortand
andunexplained
unexplained 19th
19th
Century decision in
to allow
allow
in United
United States
States v. Perkins also
also appeared
appeared to

restrictions
on removal
removalofof inferior
inferior officers
officers by
by the
restrictions on
the head
head of an
an
executive
agency,
at
least
where
the
agency
was
headed
by aa
executive agency, at least where the agency was headed by
principal
at will
will by
principal officer
officer removable
removable at
bythe
thePresident
President (there,
(there, the
the
Secretary
the Navy).
Navy). See
Secretary ofof the
See 116
116 U.S.
U.S. 483
483 (1886).
(1886). Assuming
Assuming
Perkins
remainsgood
goodlaw
law on
on the
theremovability
removability of
of inferior officers,
Perkins remains
see
generally John
John F. Manning,
see generally
Manning, The
The Independent
Independent Counsel
Counsel Statute:
Statute:
Reading
“Good Cause”
Cause” in
in Light of Article II,
Reading “Good
II, 83
83MINN.
MINN. L.
L.REV.
REV.
1285,
1332-33
n.167
(1999),
it
goes
no
further
than
Morrison
1285, 1332-33 n.167 (1999), it goes no further than Morrison in
allowing restrictions
restrictions on
the President’s
President’s removal
inferior
allowing
on the
removal of
of inferior
executive officers. See
See Morrison,
Morrison,487
487U.S.
U.S. at
at 689
689 n.27,
n.27, 690
690 n.29.
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through
through him, the
the President
President exercises
exercises over the
the investigation
investigation
and
of alleged
criminal
and prosecution
prosecution of
of a acertain
certainclass
class
of alleged
criminal
628
activity.”); Humphrey’s
Executor,
295
U.S.
at
Humphrey’s Executor, 295 U.S. at 628
(independent
agencies are
are not “an arm
(independent agencies
arm or
oran
aneye
eyeofofthethe
executive”).
For
those cases
caseshave
havelong
long been
beencriticized
criticized by
by
For that
that reason,
reason, those

many
as inconsistent
inconsistentwith
with the
the text
text of the Constitution,
many as
Constitution, with
the understanding
understanding of
of the
the text
text that
that largely
largely prevailed from 1789
through
through 1935, and with
with prior
priorprecedents
precedents such
such as
as Myers
Myers and
and
Parsons. See,
e.g.,
Geoffrey
P.
Miller,
Independent
Agencies,
See, e.g., Geoffrey Miller, Independent Agencies,
1986
CT. REV.
REV. 41,
41, 93
93 (“Humphrey’s
(“Humphrey’s Executor,
Executor, as
as
1986 SUP.
SUP. CT.
commentators
have
noted,
is
one
of
the
more
egregious
commentators have noted, is one of the more egregious
opinions to be
be found
found on
on pages
pages of
of the
the United
UnitedStates
States Supreme
Supreme
Court
Reports.”);
Morrison,
487
U.S.
at
733-34
(Scalia,
Court Reports.”);
487 U.S. at 733-34 (Scalia, J.,
J.,
dissenting) (“Today’s
(“Today’s decision
decision. . . .fails
failstotoexplain
explainwhy
why itit is
dissenting)
not true that -– as
as the
the text of
of the
the Constitution
Constitutionseems
seems to require,
as
the
Founders
seemed
to
expect,
and
as
our
as the Founders seemed to expect, and as our past
past cases
cases have
have
uniformly assumed
assumed –- all
allpurely
purelyexecutive
executive power
powermust
mustbe
be
under the
the control
control of the President.”).
But we
not, and
and do
do not
not re-litigate those
we cannot,
cannot, need
need not,
those two
cases here.
here. For
binding precedents
cases
For this
this Court,
Court,those
those cases
cases are
are binding
precedents
on
the
removal
question.
The
question
is
whether
the the
on the removal question. The question is whether
Sarbanes-OxleyAct’s
Act’s restriction on the
Sarbanes-Oxley
the President’s
President’s removal
removal
power over the PCAOB is unconstitutional under Humphrey’s
Executor and
and Morrison.
Morrison. As
Executor
AsI Iexplain
explainbelow,
below,the
thePCAOB
PCAOB
contravenes those
those precedents
precedentsand
andviolates
violates the
theConstitution.
Constitution.
contravenes

C
unlike in
The removal issue
issue in this
this case
case arises
arises because,
because, unlike
Humphrey’s Executor and Morrison,
Morrison, neither
the
President
neither the President nor

aa Presidential
Presidential alter
alter ego
ego can
can remove
remove the
the members
members of
ofthe
the
PCAOB.
Rather,
the
Board
is
removable
only
by
the
PCAOB. Rather, the Board is removable only by the
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Securities
and Exchange
Exchange Commission,
Commission, and
and only
only for
Securities and
for cause.
cause.
Put
Put another
another way, the
the PCAOB
PCAOBisisananindependent
independentagency
agency
appointed
appointed by
by and
and removable
removable for
for cause
cause by
by another
another independent
independent
7 This means that the President of the United
agency.7
agency. This means that the President of the United States is
States
is of
two
two levels
levels
of for-cause
for-cause removal
removal away
away from
fromthe
thePCAOB,
PCAOB,
notwithstanding
performs
numerous
notwithstanding that
that the
thePCAOB
PCAOB
performs
numerous
regulatory and
law-enforcement functions
functions at
at the
the heart
heart of the
and law-enforcement
the
executive power.

In 1935
1935 and
and 1988,
1988, the
the Supreme
Supreme Court
Court found
found that
that the
the
President
retains at
at least
least some
some authority
authority to remove
President retains
remove for-cause
for-cause
executive officers
degree of
of control
control over them.
officers and
and thus some degree
The Court further
further said
said that
that the
the President’s
President’s power to remove
remove

either
either directly or
or through
through an
an alter
alter ego
ego was
was essential
essential to the
the
constitutionality
of
the
for-cause
removal
statutes.
See
constitutionality
the for-cause removal statutes. See
Morrison,
Morrison, 487
487 U.S.
U.S. at
at 692.
692. By
Bycontrast,
contrast,the
thedouble
double for-cause
for-cause
removal
removal provisions
provisions in the
the Sarbanes-Oxley
Sarbanes-Oxley Act completely
completely
strip
strip the
the President’s
President’s ability totoremove
removePCAOB
PCAOBmembers,
members,
either
andand
combine
to to
either directly
directly or
orthrough
throughananalter
alterego,
ego,
combine
eliminate
the the
eliminate any
any meaningful
meaningful Presidential
Presidentialcontrol
controlover
over
PCAOB. As
Asone
onecommentator
commentator cogently
cogently stated,
stated, “defenders of
the
will have
the PCAOB’s structure
structure will
have their work cut out for them
them
7

7 As
As an
anindependent
independent agency
agency whose
whose Commissioners
Commissioners are
are
considered
removableby
by the
the President
President only
only for cause,
considered removable
cause, the SEC
SEC
(unlike the Attorney
Attorney General
General in Morrison)
Morrison) isis not
notthe
thePresident’s
President’s
alter
ego,
a
point
not
contested
by
the
Board
or
the
United
alter ego, a point not contested by the Board or the UnitedStates
States as
as
intervenor. See
SEC
v.
Blinder,
Robinson
&
Co.,
855
F.2d
677,
681
See
& Co., 855 F.2d
(10th
(10th Cir. 1988); 44
44 U.S.C.
U.S.C. § 3502(5). Some
Some agencies
agencies are
are
“specifically
“specificallydesigned
designed not
not to
to have
have the quality . . . of
of being
being subject to
the
the exercise
exercise of political
political oversight
oversight and
and sharing
sharing the
thePresident’s
President’s
accountability
to the
accountability to
the people
people -– namely,
namely, independent
independent regulatory
regulatory
agencies
such
as
the
Federal
Trade
Commission
and
the
Securities
agencies such as the Federal Trade Commission
and
Commission.” Freytag
Freytag v.
v. Comm’r
and Exchange
Exchange Commission.”
Comm’r of Internal
Internal
Revenue,
501U.S.
U.S. 868,
868, 916
916 (1991)
(1991) (Scalia,
(Scalia, J.,
J., concurring
concurring in part)
Revenue, 501
(internal quotation marks and alteration omitted).
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in arguing
arguing that
that the
the Constitution
Constitution allows
allows the
the PCAOB’s
PCAOB’s five
five
members
to be even
members to
even more
more independent
independent from the
the President
President
than
of federal independent
agencies.” Donna
than the members
members of
independent agencies.”
Donna
M. Nagy,
Nagy, Playing
Playing Peekaboo
Peekaboo with Constitutional
Constitutional Law: The
The
PCAOB
and
Its
Public/Private
Status,
80
NOTRE
DAME
PCAOB
Its Public/Private Status, 80 NOTRE DAME L.
REV.
975,
1056
(2005); see
also Peter
L. Strauss,
The Place
Place of
of
REV. 975, 1056 (2005);
see also
Peter L.
Strauss, The
Agencies
in Government:
Agencies in
Government: Separation
Separation of Powers
Powers and
and the
the
573,
597
(1984)
Fourth
Fourth Branch,
Branch, 84
84 COLUM.
COLUM. L.
L. REV.
REV. 573, 597
(“Whatever
are made,
made, one
one must
must remain
remain able to
(“Whatever arrangements
arrangements are
characterize
unitary,
politically
characterize the
the President
President asasthethe
unitary,
politically
accountable
headof
ofall
all law-administration
law-administration . . . .”).
accountable head
This case
presentswhat
what the
the majority
majority opinion
case therefore
therefore presents
rightly labels
issueof
of first
first impression.
labels a constitutional
constitutional issue
impression. The
The
question
is
whether
to
extend
Humphrey’s
Executor
and
question is whether to extend Humphrey’s Executor and
Morrison to uphold
the removal
removal restrictions
restrictionsininthis
thisAct
Act–- in
uphold the
other
to permit
permit not just
other words,
words, to interpret
interpret those
those precedents
precedents to
independent
whose heads
heads are
are removable
removable for
for cause
by
independent agencies
agencies whose
cause by
the President or his
his alter
alterego,
ego,but
butalso
alsoindependent
independent agencies
agencies
whose
onlyonly
by other
whose heads
heads are
are removable
removable forforcause
cause
by other
independent
agencies. II would
independent agencies.
would not
not so
so stretch
stretch Humphrey’s
Humphrey’s
Executor and
andMorrison.
Morrison. Four
Four points inform
inform my
my conclusion.
conclusion.

First, thethelengthy
recitation
of text, of
original
lengthy
recitation
text, original
understanding,
history,
and
precedent
above
leads to
to the
understanding, history, and precedent above leads
the
following principle:
principle: Humphrey’s
Humphrey’sExecutor
Executorand
andMorrison
Morrison
represent
nownow
havehave
beenbeen
the outermost
represent what
what up
upto to
the outermost
constitutional limits
limits of
ofpermissible
permissiblecongressional
congressional restrictions
restrictions
on the President’s
President’s removal
removal power.
power. Therefore,
Therefore, given aa choice
choice
between
drawing the
the line at
between drawing
at the
theholdings
holdingsininHumphrey’s
Humphrey’s
Executor and Morrison
Morrison or
orextending
extendingthose
those cases
cases to authorize
authorize
novel structures such as
as the
the PCAOB
PCAOB that further
attenuate
further attenuate the
President’s
control over
over executive
executive officers,
officers, we should
should opt
opt for
President’s control
the former. We
should
resolve
questions
about
the
scope
We should resolve questions about the scope of
those
precedentsinin light of
direction
of the
those precedents
ofand
andininthethe
direction
of the
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constitutional
text and
history. See
constitutional text
and constitutional
constitutional history.
See Bowsher,
Bowsher,
478 U.S. at
at 724-26
724-26 &
& n.4; cf. Hein v.
v. Freedom
Freedom from Religion
Found.,
127 S.
S. Ct. 2553,
2571-72 (2007).
(2007). In
Found., Inc., 127
2553, 2571-72
In this
thiscase,
case,
that sensible
principle dictates
dictates that
that we
we hold
hold the
the line and
sensible principle
and not
allow encroachments
on the
encroachments on
the President’s
President’s removal
removalpower
power
beyond
what Humphrey’s
beyond what
Humphrey’s Executor
Executor and
and Morrison
Morrison already
already
permit.

Second,
the Supreme
Supreme Court
Court in Morrison
Second, the
Morrison has
has already
already
specifically
specificallyrequired
requiredthat
thatthe
thePresident
Presidentor
orhis
hisalter
alterego
egopossess
possess

authority to remove
executive officer
officer protected
by aa forremove an
an executive
protected by
cause
removal
provision:
cause removal provision:

Nor do
cause”
removal
do we
wethink
thinkthat
thatthethe“good
“good
cause”
removal
provision
at
issue
here
impermissibly
burdens
the the
provision at issue here impermissibly burdens
President’s
President’s power to
to control
control or
or supervise
supervise the
the independent
independent
counsel,
as an
anexecutive
executiveofficial,
official, in the execution
counsel, as
execution of his
or her duties
duties under
underthe
theAct.
Act. This
This is
is not
not aa case
case in which
the
the power
power to
to remove
remove an
anexecutive
executive official
officialhas
hasbeen
been
completely stripped from the President, thus
thus providing
providing no
means
to ensure
the the “faithful
means for
for the
thePresident
President
to ensure
“faithful
execution”
of
the
laws.
Rather,
because
the
independent
execution” of the laws. Rather, because the independent
counsel
counsel may
may be
beterminated
terminatedforfor “good
“good cause,”
cause,” the
the
Executive,
through
the
Attorney
General,
retains
ample
Executive, through
General, retains ample
authority
authority to
to assure
assure that
thatthe
thecounsel
counselis competently
is competently
performing
his
or
her
statutory
responsibilities
a a
performing his or her statutory responsibilitiesin in
manner
that comports
comports with
with the
the provisions
provisions of
of the
the Act.
Act.
manner that
Morrison,
Morrison,487
487U.S.
U.S.atat692
692(emphases
(emphases added).
added).

That
but but
resolves
the the
That language
language from
from Morrison
Morrisonall all
resolves
removal
issue in
in this
this case.
removal issue
case. No
No doubt
doubt recognizing
recognizing that
that this
this
passage
from Morrison
Morrison dooms its submission, the Board tries
passage from
to dismiss
dismissititas
as“dicta.”
“dicta.” PCAOB
PCAOB Br.
Br. atat43.
43. II think
think not:
not: This
This
discussion
Morrison
Court’s
essential
discussion contains
contains thethe
Morrison
Court’s
essential

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=2b1610b3-72e6-411b-a445-617c7bc186d9

26
26

explanation
independent
counsel
statute’s
explanation for why
whythethe
independent
counsel
statute’s
restriction
restriction on removal
removal was
was permissible
permissible under
under Humphrey’s
Humphrey’s
Executor.
Executor. IfIfthat
thatlanguage
language from
from Morrison
Morrison has
has meaning
meaning –- and
and
the Court
the
Court clearly
clearlyindicated
indicatedthat
thatit would
it would -– it itrequires
requires
invalidation of the
invalidation
the PCAOB.
PCAOB. Here,
Here, unlike
unlike in
inMorrison,
Morrison,the
the
“power to
to remove
remove an
an executive
executive official
officialhas
has been
been completely
completely
stripped from the President.” 487
487 U.S.
U.S. at
at 692.
Third¸ Justice
of history
Third¸
Justice Holmes reminded us that “a page
page of
is worth a volume
volume of logic.” New
NewYork
York Trust
Trust Co.
Co. v.
v. Eisner,
Eisner,
256 U.S. 345,
345, 349
349 (1921).
(1921). Perhaps
the
most
telling
indication
Perhaps the most telling
constitutional problem
problem with
with the
the PCAOB is the
of the
the severe
severe constitutional
the
lack
of
historical
precedent
for
this
entity.
Neither
the
lack of historical precedent for this entity. Neither the
majority opinion
opinion nor
nor the
the PCAOB
PCAOB nor
nor the
the United
UnitedStates
States as
as
intervenor has
located
any
historical
analogues
for
this
novel
has located any
analogues for
structure. They
structure.
They have
have not
not identified
identifiedany
anyindependent
independent agency
agency
other than
other
than the
the PCAOB that
that isis appointed
appointed by
by and
and removable
removable
agency. Cf. Bowsher,
only for
for cause
cause by another
another independent
independent agency.
Bowsher,
478 U.S. at
478
at 725
725 n.4
n.4(“Appellants
(“Appellantshave
havereferred
referredus
ustotonono
independent agency
agency whose
whose members
members are
are removable
removable by
by the
independent
the
Congress for certain
Congress
certain causes
causes short of
of impeachable
impeachable offenses,
offenses, as
as
8 The lack of precedent for
is
the
Comptroller
General.”).8
is the Comptroller General.”). The lack of precedent for the
the
88

In all
all the
since 1789,
1789,itit is
is always
always possible
possible that
In
the laws
laws enacted
enacted since
that has
Congress
has created
createdanother
anotherstructure
structurelike
like the
the PCAOB
Congress
PCAOB that
that
exercises
traditional executive
executivefunctions
functionsand
andyet
yetisis two
two levels
levels of
exercises traditional
for-cause
removal away
away from
from the
the President
for-cause removal
President –- even
even though
though the
the
research
of
the
parties
and
the
Court
has
not
found
such
in
research of the parties and the Court has not found such aa needle
needle in
the haystack.
haystack. Even ifif such
uncovered, this
this kind
kind of
such an
an example were uncovered,
“independent
only by
“independent agency
agency appointed by and removable for cause
cause only
another
another independent
independent agency”
agency”has
has been
been rare
rare at
at best.
best.
As the parties acknowledge, any civil
civil service
service tenure-protected
tenure-protected
employees
in
independent
agencies
constitute
no
precedent
for the
employees
agencies constitute no precedent for
PCAOB.
PCAOB. First,
First, consistent
consistent with
with the
the text
text ofofthe
theAppointments
Appointments
Clause,
the Article IIIIremoval
Clause, the
removalprecedents
precedents have
have focused
focused on the
the
President’s
control over
President’s control
over “officers” -– not
not “employees,”
“employees,” who
who are
are
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“lesser functionaries”
“lesser
functionaries” typically
typically exercising
exercising ministerial
ministerial duties.
duties.
Buckley v.v. Valeo,
Valeo,424
424U.S.
U.S.1,1,126
126n.162
n.162(1976).
(1976). And
And any
any civil
Buckley
servants
in independent
are employees,
not officers,
servants in
independent agencies
agencies are
employees, not
officers,
because
they
do
not
exercise
“significant
authority
pursuant
because they do not exercise “significant
pursuant to the
the
laws
laws of the
the United States.”
States.” Id.
Id.atat126;
126;cf.
cf.InInrereSealed
Sealed Case,
Case, 838
838
F.2d at 497 (“[C]ivil
(“[C]ivil servants
servantsare
are not
not thought
thought to
tobe
be the
the President’s
President’s
policymakers.”), rev’d sub
sub nom.
nom. Morrison, 487 U.S. 654. Second,
Second,
in any
any event,
event, civil
civil service
service laws
laws recognize
recognize the
the authority
authority of the
the
President
or
agency
head
to
exempt
certain
employees
from
tenure
President agency head to exempt
employees
tenure
protection
andappropriate.
appropriate. See,
e.g., 55 U.S.C.
protection as
as necessary
necessary and
See, e.g.,
U.S.C. §§
2302(a)(2)(B), 3301-02,
7511(b)(2);cf.
cf. id.
id. § 4802
3301-02, 7511(b)(2);
4802 (giving
(giving SEC
SEC
express
authority to
to hire officers and
express authority
and employees
employees without regard
regard to
civil
civil service
service laws);
laws); see
see also
also Steven
Steven G. Calabresi
Calabresi & Christopher
Christopher S.
Yoo, The
The Unitary
Unitary Executive
Executive in
in Historical
HistoricalPerspective,
Perspective, 31
31 ADMIN.
ADMIN.
&
REG.
L.
NEWS
5,
5-6
(2005).
& REG. L. NEWS 5, 5-6 (2005).
Although
as intervenor
intervenor did not
Although the
the Board
Board and
and the
the United
United States
States as
point
law judges
point to
to them
them as
as aa precedent,
precedent, administrative
administrative law
judges in the
the
independent
agenciesare
areremovable
removableonly
only for
for cause
causeat
at the
the initiation
initiation
independent agencies
of the
that employs
employs them
them and
andwith
with approval
approval of
of the
the Merit
the agency
agency that
Systems
Protection Board, see
Systems Protection
see 55 U.S.C. § 7521,
7521, whose
whose members
members in
turn
only for
turn are
are removable
removable only
for cause
cause by
by the
the President,
President, see
see id. §
1202(d).
But
there
are
good
reasons
the
Board
and
the
1202(d). But there are good reasons
Board and the United
United
States
did not
not cite ALJs as
States did
as aa precedent.
precedent. First,
First, an
an agency
agency has
has the
the
choice
whether to
to use
choice whether
use ALJs for
for hearings,
hearings, see
see 5 U.S.C.
U.S.C. 556(b);
556(b);
Congress
hasnot
notimposed
imposedALJs
ALJs on
on the
the Executive
Executive Branch.
Branch. Second,
Congress has
Second,
many
employees,not
notofficers.
officers. See
Landry v.
v. FDIC, 204
many ALJs are
are employees,
See Landry
204
F.3d 1125,
1125, 1132-34
1132-34 (D.C.
(D.C. Cir. 2000) (ALJs
(ALJs in
in FDIC
FDICare
are employees
employees
because
they possess
possessonly
only recommendatory
recommendatory powers
powers that
that are
because they
are subject
subject
to de
de novo
novo review
review by
by agency).
agency). Third,
Third,ALJs
ALJsperform
performonly
only
to
adjudicatory
functionsthat
that are
are subject
subject to
to review
adjudicatory functions
review by
by agency
agency
officials, see
see 5 U.S.C. § 557(b),
557(b), and
and that arguably
arguably would not
not be
be
considered
“central to
to the
the functioning
functioning of
of the
the Executive
Executive Branch”
Branch” for
considered “central
purposes
of the
theArticle
Article II removal
purposes of
removal precedents.
precedents. Morrison, 487
487 U.S.
at
691-92.
Nothing
in
this
dissenting
opinion
is
intended
to or
at 691-92. Nothing in this dissenting opinion is intended to
would affect
the
status
of
employees
in
independent
agencies
affect the status of employees in independent agencies who
have
mandated civil
civil service
have congressionally mandated
service tenure
tenure protection or
or the
the
status
of administrative law
status of
law judges.
judges.
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PCAOB
PCAOB counsels
counsels great
great restraint
restraint by
by the
theJudiciary
Judiciarybefore
before
approving
Article
approving this additional incursion on the President’s
President’s Article
II
II powers.
powers.
Fourth,
Fourth, upholding
upholding the PCAOB
PCAOB here
here would
would green-light
green-light
Congress
to create
createaahost
hostof
of similar
similar entities.
entities. Congress
Congress to
Congress could
thereby
splinter executive
power to aa degree
thereby splinter
executive power
degree not previously
previously
permitted,
in serious
serious tension
tensionwith
with Article
Article II’s
II’s conception
permitted, in
conception of aa
single
who can
single President
President who
can control
control his
his subordinates
subordinates and
and the
the
exercise
of
executive
power.
Congress
would
have
license
to
exercise of executive power. Congress would have
create
series of
of independent
create aa series
independent bipartisan boards
boards appointed by
independent
agencies
and
removable
only
independent agencies and removable only for cause
cause by such
such
independent
agencies. Imagine an Energy Price Enforcement
independent agencies.
Board appointed
removable only
only for
appointed by and
and removable
for cause
cause by FERC,
an
appointed
by and
an Indecency
Indecency Enforcement
EnforcementBoard
Board
appointed
by and
removable only for
for cause
cause by the FCC, a Mortgage Regulatory
Board appointed by and removable only for
for cause
cause by the
the Fed.
Fed.
All
All are
are permissible
permissible under
under the PCAOB’s theory
theory of
of the
the case.
case.
But in
in such
such aa system,
system, where
where is the
the President,
President, in whom the
the
Constitution
the “executive
“executive power”?
Constitution vests the
In the
when faced
faced with
with novel creations
the past, when
creations of this sort,
sort,
the Supreme
Supreme Court
Court has
has looked
looked down
down the
the slippery
slippery slope
slope –- and
and
has
ordinarily refused to take even
even aa few
few steps
steps down
down the
the hill.
hill.
has ordinarily

As Justice
statedfor
for the
the Court
Court in invalidating
Justice Stevens
Stevens stated
invalidating the
the
structure
Metropolitan
Washington
AirportsAirports
structure ofofthe the
Metropolitan
Washington
Authority’s Board
Board ofofReview:
Review: “[T]he statutory
statutory scheme
scheme
challenged today provides aa blueprint for
extensive
expansion
for extensive expansion
of the
the legislative
legislative power
power beyond
beyond its constitutionally
constitutionally confined
confined
role. . . . Congress
Congresscould,
could,ifif this
this Board
Board of Review were valid,
use
use similar
similar expedients
expedients . . . . As James
James Madison presciently
presciently
observed,
the
legislature
‘can
with
greater
facility,
mask
observed, the legislature ‘can with greater facility, mask under
complicated and indirect
which
indirect measures,
measures, the encroachments
encroachments which
it makes
on
the
co-ordinate
departments.’
Heeding
hishis
makes on the co-ordinate departments.’ Heeding
warning that legislative ‘power is
is of
ofan
anencroaching
encroaching nature,’
nature,’
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we conclude
that the
the Board
Board of Review
conclude that
Review is
is an
an impermissible
impermissible
encroachment.”
encroachment.” Metro. Wash.
Wash. Airports Auth. v. Citizens
Citizens for
Abatement
of
Aircraft
Noise,
Inc.,
501
U.S.
252,
Abatement of Aircraft
252, 277
277 (1991)
(1991)
(quoting
THE
FEDERALIST
NO.
(quoting THE FEDERALIST NO. 48).
48).

As demonstrated
presented
withwith
demonstrated ininMWAA,
MWAA,when
when
presented
arguments for
for “the kind
arguments
kind of
ofpractical
practicalaccommodation
accommodation between
between
the Legislature and
the Executive that should be
be permitted
permitted in
and the
aa ‘workable government,’”
government,’” id. at
at 276,
276, the
the Court
Court has
has strictly
adhered
to
the
constitutional
text
and
the
limitations
adhered to the constitutional text and the limitations of Myers
and Humphrey’s
Humphrey’s Executor
Executor and
andflatly
flatly and
and forcefully
forcefully said
and
said no to
novel
policy
inventions
and
corresponding
structures
novel policy inventions and corresponding structures that
that
contravene Article
Article II.
contravene
II. See
See id.
id.at
at 276-77;
276-77; Bowsher,
Bowsher, 478
478 U.S. at
736; Buckley
Buckley v. Valeo, 424 U.S.
U.S. 1,
1, 132,
132, 138-39
138-39 (1976);
(1976); see
see
also Clinton v. City
City of
of New
New York,
York, 524
524 U.S.
U.S. 417,
417, 438
438 (1998);
(1998);
INS v. Chadha,
Chadha, 462
462 U.S.
U.S. 919,
919, 945
945 (1983);
(1983); cf.
cf. Printz
Printz v. United
States,
521U.S.
U.S.898,
898,922
922(1997)
(1997)(striking
(striking down
down Brady
Brady Act
Act in
States, 521
part on separation
separation of powers
powers grounds
grounds because
because itit effectively
transferred
President’s law
law enforcement
enforcement responsibility to
transferred President’s
to state
state
officials “who are
are left
lefttotoimplement
implementthe
theprogram
programwithout
without
meaningful
meaningful Presidential
Presidential control
control (if
(if indeed
indeedmeaningful
meaningful
Presidential
control is possible
without the power to appoint
Presidential control
possible without
appoint
and remove)”). We
should
do
the
same
here,
lest
we
give
rise
We should do the same here,
to aa new
new “Fifth
“FifthBranch”
Branch”ofofthe
theFederal
FederalGovernment.
Government. Cf.Cf.
Strauss,
The
Place
of
Agencies
in
Government:
Separation of
Strauss, The Place of Agencies in
Powers
and
the
Fourth
Branch,
84
COLUM.
L.
REV.
573.
Powers and the Fourth Branch, 84 COLUM. L. REV. 573.
In sum,
Act created
an entity
entity that is
sum, the
the Sarbanes-Oxley
Sarbanes-Oxley Act
created an

inconsistent
with the
the text
text and
andhistory
historyof
of Article
Article II, that
inconsistent with
that the
the
Humphrey’s
Executor Court
Humphrey’s Executor
Court did
did not
notconfront
confrontmuch
muchless
less
endorse,
that Morrison expressly
endorse, that
expressly rejects,
rejects, that is
is apparently
apparently
unprecedented
our history,
history, and
and that
that could
could well lead
unprecedented ininour
lead to
to
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serious
on the President’s removal
serious additional encroachments
encroachments on

authority.
PCAOB violates
violatesArticle
ArticleII.9
authority. The
The PCAOB
II.9
D

Underlying
Underlying my
my conclusion
conclusion that
thatthe
thePCAOB
PCAOBviolates
violates
is the premise
removal precedents
precedents is
premise that this double
double for-cause
for-cause
removal structure attenuates
the
President’s
control
attenuates the President’s control over the

Board
for-cause
provision
Board more
more than
than the
thetypical
typicalsingle
single
for-cause
provision
restricts
the
President’s
control
over
independent
agencies
restricts
President’s control over independent agencies
(whose
the the
(whose heads
heads are
are removable
removable for
forcause
causedirectly
directlybyby
President).
As
explained
above,
text,
history,
precedent,
President). As explained above, text, history, precedent, and
and
logic
logic demonstrate
demonstrate that
that this
this premise
premise is correct.
To be sure, some
some might
might argue
argue that
that the
the President’s
President’s Article
Article
II
II removal
removal power
power over
overindependent
independent agencies
agencies is already
already so
so
crippled
crippled by Humphrey’s
Humphrey’s Executor
Executor and
and Morrison
Morrison that
thatthis
this
statute
doesno
nofurther
further discernible
discernible damage.
damage. The
The problem
problem with
with
statute does
any
however, is
is that the
any such
such suggestion,
suggestion, however,
the Supreme
Supreme Court
Court
upheld
upheld the for-cause
for-cause restrictions
restrictions at
at issue
issue ininHumphrey’s
Humphrey’s
Executor and Morrison
Morrison on
on the
the precise
precise factual
factual assumption
assumption that
they still
still permit
permit the
the President
President some
some limited degree
degree of control
over
executive
officers.
The
Court
concluded
over executive officers. The Court concluded that
that aa single
single
99

The majority opinion
to argue
that the
the PCAOB
PCAOB is
The
opinion seems
seems to
argue that

actually not an
agency. See
Maj. Op. at 23-24, 32-33.
an independent
independent agency.
See Maj.

But that
that is
is the
the term
term that
that traditionally
traditionally has
has been
been applied
applied by the
the
Supreme
Court, the
the Congress,
and the
the Executive
Supreme Court,
Congress, and
Executive Branch
Branch to
agencies
like the
the PCAOB whose
are not
not removable
removableat
at will.
will.
agencies like
whose heads
heads are
See,
e.g.,Lebron
Lebron v.
v. Nat’l
Nat’l R.R.
Corp., 513 U.S. 374, 398
See, e.g.,
R.R. Passenger
Passenger Corp.,
(1995); Bowsher,
478 U.S.
U.S. at
at724
724n.4.
n.4. The
The majority
majority opinion can try
Bowsher, 478
to argue that this independent
independent agency
agencyisisconstitutionally
constitutionally permissible
under the
the Supreme
SupremeCourt’s
Court’s precedents.
precedents. But
But its attempt to claim that
the
the PCAOB
PCAOB is
is not
noteven
evenananindependent
independent agency
agency defies
defies longlongaccepted
terminology and
and does
does not
not account
account for the
accepted terminology
the meaning
meaning and
and
effect of
of for-cause
for-cause removal restrictions.
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for-cause
restriction did
“interfere with
for-cause restriction
did not
notunduly
unduly “interfere
withthe
the
President’s
President’s exercise
exercise of
of the
the ‘executive
‘executive power’
power’ and
andhishis
constitutionally appointed
appointed duty to ‘take
‘take care
care that
that the
the laws be
be
faithfully
underArticle
ArticleII.”
II.” Morrison,
faithfully executed’
executed’ under
Morrison,487
487 U.S.
U.S. at
at
690.
Importantly,
the
Morrison
Court
distinguished
the
690. Importantly, the Morrison Court distinguished the
situation there from a case
(like this one)
case (like
one) where the power to
remove
had been
been “completely
“completely stripped” from
remove had
from the
the President.
President.
Id. at
at 692.
692. The
Thedouble
doublefor-cause
for-cause removal
removal provision
provision at
at issue
issue
here
here completely strips the President’s
President’s removal power
power and,
and, as
as
Morrison
Morrison anticipated,
anticipated, poses
poses aa greater
greater restriction
restrictionononthethe
President’s
constitutional authority
authority than
President’s constitutional
than aa single
single for-cause
for-cause
provision.
provision.
From
From the
the other
other direction,
direction, rather
ratherthan
thanargue
arguethat
thatthethe
President’s
well of
President’s well
ofexecutive
executiveremoval
removalpower
poweris already
is already
drained
allowed
by by
drained by
by the
thesingle
singlefor-cause
for-causerestriction
restriction
allowed
Humphrey’s Executor and
and Morrison
Morrison (so what’s the harm
harm with
with
two?), some
some alternatively might
might contend
contend that
that the
the President’s
President’s
control over
independent
agency
is actually
not not
control
overanan
independent
agency
is actually
significantly affected
affected by aa for-cause
for-cause removal
removal provision
provision (so
(so
again,
what’s
the
harm
with
two?).
The
majority
opinion
again, what’s the harm
two?). The majority opinion
seemsto
to latch
latch onto
onto this
this theory,
theory, see
seeMaj.
Maj. Op.
Op. at
at 23-24,
23-24, which
seems
posits that,
that, notwithstanding two for-cause removal provisions,
President can
can control
control the
the SEC
SEC and
and the
thePCAOB
PCAOB just as
as well
well
the President
as
the
President
can
control,
for
example,
the
Secretary
as the President can control,
example, the Secretary of
State and
and the
the U.S.
U.S. Ambassador
AmbassadortotoIraq.
Iraq. But
State
But that
that suggestion
suggestion
does not
not fully
fully account
does
account for
for the
the text
textofoffor-cause
for-causestatutes,
statutes, the
the
realities of Executive
realities
Executive Branch
Branch decisionmaking,
decisionmaking, and
and the
the longstanding interpretations
standing
interpretations and
and understandings
understandings of
ofCongresses,
Congresses,
Presidents, and
and courts
courts regarding
regarding independent
Presidents,
independent agencies.
agencies.
The for-cause
restrictions
attached
to
The
for-causeremoval
removal
restrictions
attached
to
independent
agenciestypically
typically prohibit
prohibit removal
removal except
independent agencies
except in
cases
of inefficiency,
inefficiency, neglect
cases of
neglect of duty, or
or malfeasance.
malfeasance. Those
Those
restrictions
andand
in in
restrictions have
have significant
significant impact
impact both
bothininlawlaw
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practice.
practice. See
See Freytag
Freytag v.
v. Comm’r
Comm’r of
ofInternal
InternalRevenue,
Revenue, 501
501
U.S. 868,
868, 916
916 (1991) (Scalia,
(Scalia, J.,
J., concurring
concurring ininpart)
part)
(“independent regulatory
regulatory agencies
agencies such as the Federal
Federal Trade
Commission
Commission and
and the Securities
Securities and Exchange
Exchange Commission”
are
“specifically
designed
not
to
have
the quality
quality . . . of being
are “specifically designed
have the
subject
of political
subject to the exercise
exercise of
political oversight
oversight and
and sharing
sharing the
the
President’s
accountability to
to the
the people”) (internal quotation
President’s accountability
quotation
marks and
and alteration
alteration omitted); Mistretta
Mistretta v.
v. United
United States,
States, 488
U.S.
U.S. 361,
361, 411
411 (1989)
(1989) (good-cause
(good-cause provisions
provisions “specifically
crafted
crafted to prevent
prevent the
the President
President from
from exercising
exercising ‘coercive
Humphrey’s
influence’
influence’ over
overindependent
independentagencies”).
agencies”).
Executor
and
Wiener
demonstrate,
for
example,
“for
Executor and Wiener demonstrate, for example, that
that “for
cause”
by the
cause” removal
removal requirements
requirements forbid
forbiddismissal
dismissal
by the
President
due
to
lack
of
trust
in
the
administrator,
see
President due to lack
trust in the administrator, see 295
295
U.S. at 625-26,
625-26, differences
differences in
in policy
policy outlook, id.,
id., or
or the
the mere
mere
desire
desire to install
install administrators
administrators of
of the
thePresident’s
President’s choosing,
choosing,
357 U.S. at
at 356.
356. In
In Morrison,
Morrison,the
the Court
Court therefore
therefore took
took itit as
as aa
given that “the degree
degree of control
control exercised
exercised by the
the Executive
Executive
Branch over an independent
counselisis clearly
clearly diminished
diminished in
independent counsel
relation to
to that
that exercised
exercised over
over other
other prosecutors,
prosecutors, such
such as
as the
United States
Attorneys,
who
are
appointed
by
the
President
States
are appointed by the President
and
subjectto
totermination
terminationatatwill.”
will.” 487
and subject
487 U.S.
U.S. at
at 696
696 n.34;
n.34; see
see
also
Buckley,
424
U.S.
at
133
(“The
Court
in
[Humphrey’s
also Buckley, 424 U.S. at 133
in [Humphrey’s
Executor] carefully
carefullyemphasized
emphasized that
that .. . . the members
members of such
such
agencies
were
to
be
independent
of
the
Executive
in
their
dayagencies were to be independent of the Executive in their dayto-day operations
operations . . . .”);
.”); Humphrey’s
Humphrey’s Executor,
Executor, 295 U.S. at
628
agencies “cannot
“cannot in any
628 (independent
(independent agencies
any proper
proper sense
sense be
be
characterized
as
an
arm
or
an
eye
of
the
executive”).
characterized as an arm or an eye of the executive”).

Consistent
Consistent with the
the plain
plainlanguage,
language,precedents,
precedents, and
and
common
for-cause
provisions,
common interpretation
interpretation ofofthose
those
for-cause
provisions,
Presidents,
Congresses,and
andofficials
officials in
Presidents, Congresses,
in independent
independent agencies
agencies
work
work under
under the
the real-world
real-worldunderstanding
understanding that
that the
the heads
heads of the
“independent”
degreedegree
of
“independent” agencies
agencies possess
possesssome
some
of
congressionally
conferred substantive
substantive autonomy
autonomy from
from the
congressionally conferred
the
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President
(although exactly
President (although
exactly how
how much
muchautonomy
autonomyisisnotnot
always clear). That
Thatunderstanding
understanding is
is why
whyCongress
Congress continues
continues

to include
removal restrictions
restrictions when
when itit wants
include for-cause
for-cause removal
wants to
create
withwith
somesome
substantive
create an
an independent
independent officer
officer
substantive
autonomy –- as
it
did
yet
again
a
few
weeks
ago.
See
as it did yet again a few weeks
See Housing
and
Economic Recovery
Recovery Act
Act of 2008, Pub.
and Economic
Pub. L. No.
No. 110-289,
110-289,
122
122 Stat.
Stat. 2654 (2008)
(2008) (creating
(creating new
new “independent”
“independent” federal
federal
regulator
regulator of Fannie
Fannie Mae
Mae and
and Freddie
Freddie Mac
Macappointed
appointedbyby
President
President with advice
advice and
and consent
consent of
of Senate
Senate and
and removable
removable
for cause
short,
thethe
double
for-cause
cause by
by President).
President). In In
short,
double
for-cause
removal
restriction cannot
cannotbe
bejustified
justified by
by aa theory
theory that
that forremoval restriction
cause
removal
restrictions
have
no
real
meaning
and
cause removal restrictions have no real meaning and effect.10
effect.10
10
10

Thereisis some
some respected
respectedacademic
academicsupport
supportfor
forreading
readingthe
There
the
text
restrictionstoto be
be all but
text of the
the typical
typical for-cause
for-cause removal
removal restrictions
but
indistinguishable
from removal
removalatatwill.
will. But
indistinguishable from
But that
that conclusion
conclusion is not
obvious as
matter of
of ordinary
ordinary statutory interpretation, and
and it is not
as aa matter
evident,
therefore, that
that this
this approach
approach would
would comfortably
comfortably fall even
evident, therefore,
even

within the
doctrine. See
the scope
scope of
of the
the constitutional
constitutional avoidance
avoidance doctrine.
See
Edward
J.
DeBartolo
Corp.
v.
Florida
Gulf
Coast
Bldg.
&
Constr.
Edward J. DeBartolo Corp. v.
Coast
& Constr.
Trades
568, 575
575 (1988)
(1988) (“[W]here
(“[W]here an
Trades Council, 485 U.S. 568,
an otherwise
otherwise
acceptable construction
a statute
statute would
would raise
raiseserious
serious
acceptable
constructionofof a
constitutional problems, the Court will
will construe
construe the
the statute
statute to avoid
such
problems unless
unless such
suchconstruction
constructionisis plainly
plainly contrary
contrary to the
such problems
the
intent
William K.
intent of Congress.”);
Congress.”); William
K. Kelley,
Kelley, Avoiding
Avoiding Constitutional
Constitutional
Questions
as a Three-Branch Problem,
Questions as
Problem, 86
86 CORNELL
CORNELL L. REV.
REV. 831
(2001).
If
there
is
a
problem
with
the
statutory
for-cause
(2001). If there is a problem with the statutory for-cause removal
removal
restrictions
restrictions on the
the President’s
President’s removal
removal of
ofso-called
so-called independent
independent
agency
heads–- and many think
agency heads
think there
there may
may be,
be, see,
see, e.g.,
e.g., Steven
Steven G.
Calabresi
& Saikrishna
Calabresi &
Saikrishna B. Prakash,
Prakash, The
The President’s
President’s Power
Power to
Execute
the Laws,
Laws, 104
104 Y
YALE
L.J. 541,
541,598
598(1994)
(1994) –- the problem is
Execute the
ALE L.J.
likely because
because the
the for-cause
for-cause statutes
statutes contravene
contravene constitutional
constitutional
principles,
not
because
the
relevant
political
and
judicial
principles, not because the relevant political and judicial actors
actors
have
the statutes
for seven
to be more
have misinterpreted
misinterpreted the
statutes for
seven decades
decades to
more
restrictive than
their plain
plain language
language actually
actually requires
requires and
and
restrictive
than their
contemplates.
contemplates.
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Notwithstanding
that text, history,
and logic
Notwithstanding that
history, precedent,
precedent, and
show
show that
that for-cause
for-cause removal
removalprovisions
provisionsgenerally
generallyhave
have
significant
effects,
the
Board
persists
in
arguing
that
significant effects,
Board persists in arguing thatthe
the
second
for-causerestriction
restriction at
at issue
issuehere
here–- the
the restriction on
second for-cause
the
the SEC’s
SEC’s removal
removal of the
the Board
Board -–does
doesnot
notmeaningfully
meaningfully
The
restrict
Board
members.
restrict the
the SEC’s
SEC’spower
powerover
over
Board
members.
The
suggestion
suggestion isis that
that Board
Board members
members are
are no
no different
differentfrom
from
inferior
Counsel –inferior officers
officers in
in the
the SEC
SEC -– like
likethe
theSEC
SEC General
General Counsel
who are
removableatatwill
will by
by the
the Commission.
Commission. But the
are removable
the for(as
elsewhere)
carries
cause
removal provision here
cause removal
here (as elsewhere) carries real
real
meaning.
meaning. ItItensures
ensuresthat
thatthe
theBoard
Boardpossesses
possesses some
some degree
degree of
substantive
independencefrom
fromthe
theSEC:
SEC: In particular,
substantive independence
particular, the
the
SEC has
no power to direct
has no
direct and
and supervise
supervise Board inspections,
inspections,
investigations, and enforcement
actions. And the
enforcement actions.
the SEC
SEC cannot
cannot
remove
to follow
any attempted
remove the
the Board
Board for
forfailing
failing
to follow
any attempted
substantive
direction by
by the
the SEC
substantive direction
SEC with
with respect
respect to
to specific
specific
Board
and enforcement
Board inspections,
inspections,investigations,
investigations,
and enforcement
decisions
disputes. As
decisions –- a point the Board never disputes.
As aa result,
result, the
for-cause
as the
for-cause removal
removal restriction
restrictionestablishes,
establishes,justjust
as the
congressional
sponsorsintended,
intended,that
thatthe
the PCAOB
PCAOB has
has “an
congressional sponsors
extra guarantee
of its independence
and its
its plenary
plenary authority
guarantee of
independence and
to deal
deal with
with this important situation.” 148
148 CONG.
CONG. RREC.
EC. S6327,
S6327,
S6331
(daily
ed.
July
8,
2002)
(statement
of
Sen.
Sarbanes).
S6331
ed. July 8, 2002) (statement of Sen. Sarbanes).
The for-cause
for-cause removal restriction
restriction ensures,
ensures, in other
other words, that
that
the PCAOB operates
as
a
“strong
independent
board.”
Cf.
id.
operates as a “strong independent board.”
at S6330
(statementofofSen.
Sen.Sarbanes)
Sarbanes)
(“TitleI Iof
of the
the bill
at
S6330 (statement
(“Title
creates aa strong
strong independent
independent board
board to
to oversee
oversee the
the auditors
auditors of
creates
107-205,atat 22 (2002)
(2002) (Act
REP. NNO.
O. 107-205,
public companies.”);
companies.”); S.
S. REP.
creates
at at 6 (“The
creates “a strong
strong independent
independent board”);
board”);id.id.
successful
Board
depends
uponupon
its its
successful operation
operation of
ofthethe
Board
depends
independence
The
independence .. .. .. .”).
The for-cause
for-cause removal
removal provision
provision
supplies
the basis
basis for
for the trenchant
observation of
of one
one of the
supplies the
trenchant observation
supporters
of this legislation that the
supporters of
the PCAOB
PCAOB has
has “massive
“massive
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at S6334
power,
REC. at
S6334
power, unchecked
unchecked power.”
power.” 148
148 CONG.
CONG. REC.
11
(statement
of
Sen.
(statement of Sen. Gramm).
Gramm).11
The
for dismissing
the impact
impact of this
The Board’s argument
argument for
dismissing the
second
for-cause
provision
is
particularly
far-fetched
in this
second for-cause provision is particularly far-fetched in
case
because
the
statutory
restriction
on
the
SEC’s
removal
of
case because the statutory restriction on the SEC’s removal of
the
the Board
Board is far
far more
more stringent
stringent than
than the
the typical
typicalfor-cause
for-cause
removal
restriction. The
removal restriction.
TheBoard
Boardisisdesigned
designed to
to be
be even
even more
more
independent
from the
the SEC
SEC when
when performing
performing certain
certain critical
independent from
activities than,
SEC is
is from the
than, for
for example,
example, the
the independent
independent SEC
President.
removal only when
President. The
The statute
statute permits
permits removal
when aa Board
Board
member
has
“willfully”
broken
the
law,
has
“willfully
member has “willfully” broken the law, has “willfully
abused”
authority,
or or “without reasonable
abused” his
his ororherher
authority,
reasonable
justification or excuse”
has
“failed
to
enforce
compliance.”
excuse” has
to enforce compliance.”
15
7217(d)(3)(A)-(C). This
restrictive
15 U.S.C.
U.S.C. § 7217(d)(3)(A)-(C).
Thisis ismore
more
restrictive
removal language
than the
the traditional for-cause
language than
for-cause language
language of
inefficiency, neglect
neglect of duty, or malfeasance.
malfeasance. This provision
makes
clearer
that the
makes ititeven
even
clearer
thatSEC’s
the substantive
SEC’s substantive
disagreements
with
the
Board’s
decisions
disagreements with the
decisions regarding
regarding specific
inspections,
investigations,or
or enforcement
actions do
do not
inspections, investigations,
enforcement actions
justify removal
for
cause
a
critical
point
that
the
Board
removal for cause – a critical point that the Board
never
and that
that badly
badly undermines
its argument
never contests
contests and
undermines its
argument for
upholding
the
double
for-cause
removal
upholding the double for-cause removal restriction.12
restriction.12
11
11

citethese
theselegislative
legislativematerials
materialsnot
nottotoalter
alterinterpretation
interpretationof
I Icite
of but to demonstrate
the text,
that the
the text’s
text’s design
design of the PCAOB
demonstrate that
PCAOB as
as
an
independent
agency
whose
heads
are
protected
against
removal
an independent agency whose heads are protected against removal
except
was exactly
exactly consistent
consistent with
with the legislative reports
except for cause
cause was
reports

and
contrarytoto the
the strained
of the
and statements,
statements, contrary
strained interpretation
interpretation of
the
majority opinion. Cf.
Cf.Maj.
Maj.Op.
Op. at
at 25-34.
25-34.
12
12The
TheBoard
Board notes
notesthat
thatthis
this case
caseinvolves
involvesaa facial
facial challenge.
challenge.
But that
does
not affect the analysis;
this is
is not the kind of
that
does not
analysis; this
of case
case
where a statute
statute might
might be applied constitutionally
constitutionally in
some
instances
in some instances
but not in
in others.
others. See
See United
United States
States v. Salerno,
Salerno, 481 U.S. 739,
739, 745
(1987). Here,
Here, either
either the
the PCAOB is unconstitutionally
unconstitutionally structured,
structured, or
it isis not.
not. The
TheBoard
Boardalso
alsoinvokes
invokesthe
thedoctrine
doctrine of
ofconstitutional
constitutional
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The
and history
history show,
show, in short,
The statutory
statutory language
language and
short, that
that
the
of this
the effect
effect and
and purpose
purpose of
this statute
statute was
was to wall
walloff
offthe
the
PCAOB from
comprehensive
SEC
control,
not
to
make
the
from comprehensive SEC control,
make the
PCAOB
PCAOB “an arm or an
an eye”
eye” of
of the
the SEC.
SEC. Cf.
Cf.Humphrey’s
Humphrey’s
Executor, 295
Board’s
counter-factual,
295 U.S. at
at 628.
628. The
The
Board’s
counter-factual,
counter-textual argument
ignores
the
double
for-cause
argument ignores the
for-cause reality
of this
this statutory
statutory scheme.
scheme.

***
In sum,
sum, neither
neither the
the President
President of the
the United
United States
States nor a
anypower
powerto
to remove
remove PCAOB
PCAOB
Presidential alter
alter ego
ego possesses
possesses any
members for
for cause
cause or
or otherwise.
otherwise. The
members
The unique
unique and
and apparently
apparently
unprecedented double
double for-cause
unprecedented
for-cause removal
removal statute
statute -– anan
independent agency
agency whose
whose heads
heads are
are removable
independent
removable for cause
cause
only bybyanother
anotherindependent
independentagency
agency –- overruns
overrunsthethe
boundaries set
set by Supreme
in Humphrey’s
boundaries
Supreme Court precedents
precedents in
Executor and
respect
to congressional
Executor
and Morrison
Morrisonwith
with
respect
to congressional
encroachmenton
onPresidential
Presidentialremoval
removalauthority.
authority. I would
encroachment
would
hold itit unconstitutional
as
a
violation
of
Article
II
because
unconstitutional as a violation
II because it
impermissibly restricts
impermissibly
restricts the
the President’s
President’s power
power totoremove
remove
13
executive
executive officers.
officers.13
avoidance
and seems
seems to
to suggest
suggest interpreting
interpreting the
the statute
so as
avoidance and
statute so
as to
minimize
minimize if not
not eliminate
eliminate the
the provision
provision restricting
restricting the
the SEC’s
SEC’s
removal of the Board. But
Butthe
thefor-cause
for-cause removal
removal provision
provision cannot
cannot
legitimately
be read
entirely out
out of the
legitimately be
read entirely
the statute;
statute; as
as aa result,
result, the
the
doctrine
doesnot
not help
help the
the Board
Board in
doctrine of constitutional
constitutional avoidance
avoidance does
analyzing
the removal
removal issue.
issue. See
DeBartolo Corp.,
analyzing the
See DeBartolo
Corp., 485 U.S. at
at
575.
575.
13
13The
The majority
majority opinion
opinion claims
claims that
that this
this dissent
dissent articulates
articulates aa
theory
that the
the President
President“must
“musthave
haveat-will
at-willremoval
removalpower.”
power.” Maj.
theory that
Op. at 33. Obviously
Obviouslythat
thatisisan
an inaccurate
inaccurate reading of this
this dissenting
dissenting
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III
III
The
The Accounting Board
Board also
also violates
violates the
the Appointments
Appointments
Clause
of Article
Article II
II of
Clause of
of the
the Constitution.

A
To reiterate,
reiterate, the Appointments
Appointments Clause
Clause provides that the
the
President:
President:

shall nominate, and
and by and
and with the
the Advice
Advice and
and Consent
Consent
of the
other public
the Senate,
Senate, shall appoint
appoint Ambassadors,
Ambassadors, other
Ministers
of the
Court, and
Ministers and
and Consuls,
Consuls, Judges
Judges of
the supreme
supreme Court,
and

all other
of the
States, whose
otherOfficers
Officers
of United
the United
States, whose
Appointments are
not
herein
otherwise
provided
for, and
are
otherwise
and
which
which shall
shall be
be established
established by Law:
Law: but
but the
the Congress
Congress may
by Law
Law vest
vest the Appointment of such inferior Officers,
Officers, as
as
they think
think proper,
proper, in
in the
the President
President alone,
alone, in the Courts of
Law,
Law, or
or in
in the
the Heads
Heads of
of Departments.
Departments.
U.S.
art.II,
II, §§ 2,
2, cl.
cl. 2.
2.
U.S. CONST.
CONST. art.

By its
its plain
plaintext,
text,the
theAppointments
AppointmentsClause
Clause governs
governs the
the
appointment
of all “Officers of
appointment of
of the
theUnited
UnitedStates.”
States.”The
The
PCAOB does
not dispute
dispute that
that its
its members
membersare
are“officers”
“officers” of
does not
the
United States,
employees who
who are
“lesser
the United
States, rather
rather than
than mere
mere employees
are “lesser
functionaries.”
functionaries.” Buckley
Buckley v.v.Valeo,
Valeo, 424
424 U.S. 1,
1, 126
126 n.162
n.162
(1976). This
concession
was
sound:
PCAOB
members
This concession was sound: PCAOB members have
have
extraordinarily
Act of
extraordinarily broad
broad power
power under
under the Sarbanes-Oxley
Sarbanes-Oxley Act
2002
2002 to, among
among other things,
things, promulgate
promulgate rules,
rules, initiate and
and
conduct
investigations
and
inspections,
compel
testimony, and
conduct investigations and inspections, compel testimony,
and
opinion.
opinion. Humphrey’s
Humphrey’s Executor
Executor and
and Morrison permit certain
certain forcause
removal statutes.
statutes. My argument
cause removal
argument on the
the removal issue
issue is that
the
here contravenes
contravenes those
the statute
statute at
at issue
issue here
those two
two cases.
cases.
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impose
sanctions. They
They plainly
plainly exercise
exercise “significant
“significant authority
impose sanctions.
pursuant to
to the
the laws of the
pursuant
the United
United States,”
States,” and
and they therefore
therefore
are
officers
who
must
“be
appointed
in
the
manner
prescribed
are
who must “be appointed in the manner prescribed
by” the
by”
the Appointments
Appointments Clause.
Clause. Id.
Id.atat 126;
126; see
see also Freytag v.
Comm’r
of
Internal
Revenue,
501
U.S.
868,
881 (1991).
Comm’r of Internal Revenue,

As the
Article
II provides
and as
the plain
plaintext
textof of
Article
II provides
andthe
as the
Supreme Court
Court has
has long
long recognized,
the Constitution
Constitution “for
“for
Supreme
recognized, the
purposes
of appointment
appointmentvery
veryclearly
clearly divides
divides all
all its officers
purposes of
into two
two classes.”
classes.” United
UnitedStates
States v.
v. Germaine,
Germaine, 99 U.S.
U.S. 508,
508,
509
509 (1879).
(1879). The
Themost
mostimportant
importantexecutive
executive officers
officers- –the
the
“principal
“principal officers,”
officers,”aaterm
termthat
thatincludes
includesat
at least
least the
the “heads of
departments”
departments” –- require
require nomination
nomination bybythethePresident
Presidentand
and
confirmation by
by the
the Senate.
Senate. The
TheFramers
Framers foresaw,
foresaw, however,
however,
that the advice-and-consent
process“might
“might be
be inconvenient”
advice-and-consent process
when
when “offices became
became numerous,
numerous, and
and sudden
sudden removals
removals
necessary.”
necessary.” Id. at
at 510.
510. The
TheAppointments
AppointmentsClause
Clause therefore
therefore
says
that Congress
Congresscan
canprovide
providefor
for appointment
appointmentof
of “inferior
“inferior
says that
officers” either
andand
Senate
eitherbybyPresidential
Presidentialnomination
nomination
Senate
confirmation or
“in
the
President
alone,
in
the
Courts
of
or “in the President
Courts of Law,
or in
art. II,
II, § 2, cl.
in the
the Heads
Heads of Departments.” U.S.
U.S.CONST.
CONST. art.
2.
2.
B
The
Clause issue
issue in
in this case
The Appointments
Appointments Clause
case turns
turns on
on
whether
whether PCAOB
PCAOB members
members are
are “principal” oror “inferior”
“inferior”
officers
been
officers as
as those
those terms
termsare
areunderstood
understoodand
andhave
have
been
explained in Supreme
Court decisions.
decisions. If
Supreme Court
If the
the members
members of the
PCAOB
PCAOB are
are principal rather
rather than
than inferior officers,
officers, then
then the
the
Board
Board is an
an unconstitutional
unconstitutional violation of
of the
the Appointments
Appointments
Clause
becauseBoard
Board members
membersare
are not
not appointed
appointed by
by the
Clause because
the
President
with the
President with
the advice
advice and
and consent
consent of the
the Senate,
Senate, but
but
instead
are appointed
appointed by
by the
instead are
the SEC.
SEC.
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Unlike with
issue,
there
areare
withrespect
respect totothetheremoval
removal
issue,
there
relatively few
on the
the “principal
few Supreme
Supreme Court precedents
precedents on
versus
inferior”
officer
issue
for
Appointments
Clause
versus inferior” officer issue for Appointments
Clause
purposes.
838 F.2d
F.2d 476,
476, 481
481 (D.C.
purposes. See
See In re
re Sealed
Sealed Case,
Case, 838
Cir. 1988)
1988) (“Two hundred
hundred years
years after
after the
the adoption
adoption of the
the
United States
States Constitution the
the federal
federal courts
courts are,
are, essentially
essentially
time,time,
required
to construe
closely the
for the
thefirstfirst
required
to construe
closely the
appointments
clause
of
Article
II.”),
rev’d
sub
nom.
appointments clause of Article II.”), rev’d sub nom. Morrison
v. Olson, 487 U.S. 654
654 (1988);
(1988); see
see also Note, Congressional
Congressional
Restrictions
on
the
President’s
Appointment
Power
Restrictions on
President’s Appointment Power and the
the
Role of of
Longstanding
Practice
in Constitutional
Role
Longstanding
Practice
in Constitutional
Interpretation, 120 HARV.
L. R
REV.
1914,1916
1916(2007).
(2007). The
HARV. L.
EV. 1914,
The
dearth
matter of text and
dearth of precedent
precedent is easily explained as
as aa matter
and
history.
When
Congress
provides
that
appointment
to
history. When Congress provides that appointment toa a
specific office
office requires
requires Presidential
Presidential appointment
appointment with
with Senate
Senate
confirmation,
confirmation, the
the “principal versus
versus inferior”
inferior”question
questionis is
irrelevant because
because that
procedure
is
thatappointment
appointment
procedure
is
constitutionally
permissiblefor
for both
constitutionally permissible
both principal and
and inferior
inferior
officers. For
Forexample,
example,the
theheads
heads ofofthe
theindependent
independent agencies
agencies
are
with the
are all appointed
appointed by
by the
the President
President with
the advice
advice and
and consent
consent
of the
Senate,
so
it
does
not
matter
whether
the
officers
are
the Senate, so does
matter
are
considered
principal or
or inferior.
inferior. Moreover,
considered principal
Moreover, in
in most
most situations
situations
where
Congresshistorically
historically has
has provided
provided for
for appointment
where Congress
appointment of
an executive officer by
by the
the Head
Head of
of aa Department, itit was
was clear
that the
the officer
officer was
inferior
to
that
principal
officer
was
officer –because
because
Congress
did not
not prevent
preventthe
theprincipal
principal officer
officer from removing
Congress did
that
that inferior officer at
at will.
will.See
Seegenerally
generallyEx
Exparte
parteHennen,
Hennen,
38
U.S.
230,
259-60
(1839).
38 U.S. 230, 259-60 (1839).
The Supreme
Court most
most recently and most thoroughly
Supreme Court
analyzed
inferior
analyzed the
the distinction
distinction between
between principal
principaland
and
inferior
officers in
520U.S.
U.S.651
651(1997).
(1997). In
in Edmond
Edmond v. United States,
States, 520
that case,
service members
memberschallenged
challengedthe
theaffirmance
affirmance of
of their
case, service
court-martial
of of
court-martial convictions
convictions by
by the
theCoast
CoastGuard
GuardCourt
Court
Criminal Appeals,
an
intermediate
Executive
Branch
judicial
Appeals, an intermediate Executive Branch

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=2b1610b3-72e6-411b-a445-617c7bc186d9

40
40

tribunal within
within the
the Department
Department of Transportation.
Transportation. That
That Coast
Coast

Guard
Guard Court
Court reviewed
reviewed decisions
decisions of courts-martial,
courts-martial, and
and its
decisions
were
reviewed
by
the
U.S.
Court
of
Appeals
for the
decisions were reviewed by the U.S. Court
Armed Forces.
Forces. The
The service
service members
members argued
argued among
among other
other
things
that
the
judges
of
the
Coast
Guard
Court
of
Criminal
things that the judges of the Coast Guard Court of
Appeals
This
Appeals were
were “principal officers.”
officers.”
This created
created a a
constitutional problem,
problem, they
they contended,
contended, because
because the judges
judges
had
been
appointed
by
the
Secretary
of
Transportation,
not by
by
had been appointed by the Secretary of Transportation, not
the President
with the
President with
the advice
advice and
and consent
consent of the
the Senate.
Senate. See
See
id. at 655-56.

In an
an opinion
opinion by
byJustice
Justice Scalia
Scalia for
for eight
eightJustices,
Justices, the
the
Supreme Court
Court rejected
rejectedthat
that argument.
argument. Acknowledging that
Supreme
previous cases
caseshad
hadnot
not“set
“set forth
forth an
an exclusive
exclusive criterion
criterion for
previous

distinguishing between
between principal
principal and
distinguishing
and inferior
inferior officers
officersfor
for
purposes,” id.
id. at 661, the
Appointments Clause
Clause purposes,”
the Court
Court stated
stated
that “the term ‘inferior
that
‘inferior officer’
officer’connotes
connotes aa relationship
relationship with
some higher
higher ranking
ranking officer or officers
some
officers below
below the
the President:
President:
Whether one
one is
is an
an ‘inferior’
‘inferior’ officer
Whether
officerdepends
depends on
on whether
whether he
he
has
a
superior”
other
than
the
President
who
was
nominated
has a
other than the President
was nominated
President and
andconfirmed
confirmedby
by the
theSenate.
Senate.Id.
Id. at
at662.
662. But
by the President
it isis “not enough”
to
identify
other
officers
“who
formally
enough”
identify other officers “who formally
maintain aa higher
higher rank,
rank, or
or possess
possess responsibilities of
of aa greater
greater
magnitude.”
Id.
at
662-63.
The
Court
succinctly
stated
magnitude.” Id. at 662-63. The Court succinctly stated the
the
test for discerning
the difference
difference between
betweenthe
thetwo:
two: Inferior
test
discerning the
officers “are officers
officers whose
whose work
work isisdirected
directedand
andsupervised
supervised
at some
some level by others
others who
who were
were appointed
appointed by
by Presidential
Presidential
consent of
of the
the Senate.”
Senate.” Id. at
nomination with
with the
the advice
advice and consent
663
(emphasis
added).
663 (emphasis added).
Applying the
Applying
the “directed
“directedand
and supervised”
supervised” test
test to
to the
the Coast
Coast
Guard
Court
of
Criminal
Appeals
judges,
the
Edmond
Court
Guard
Criminal Appeals judges, the Edmond

concludedthat
thatthey
theywere
wereinferior
inferior officers.
officers. See
concluded
See id. at
at 666.
666.
The
Court
described
two
different
ways
the
Coast
Guard
The
described two different ways the Coast Guard
were “directed
“directed and supervised.”
supervised.” First,
judges were
First, the
the Coast
Coast Guard
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judges
were “directed
“directed and supervised”
judges were
supervised” by the
the Coast
Coast Guard
Guard
Judge
(who isis ex
thethe
General
Judge Advocate
Advocate General
General (who
exofficio
officio
General
Counsel
Counsel of the
the Department
Department of
of Transportation)
Transportation) because
because they
were
at will
power
to to
were removable
removable at
will by
bythe
theJAG,
JAG,and
and“[t]he
“[t]he
power
remove
officers
.
.
.
is
a
powerful
tool
for
control.”
Id.
at
remove officers . . . is a powerful tool for control.” Id. at 664
664
(citing
(citing Bowsher
Bowsher v.
v. Synar,
Synar, 478 U.S. 714, 727 (1986); Myers v.
United States,
272 U.S.
U.S. 52
52 (1926)).
(1926)). As
States, 272
As the
the Court
Court also
also noted,
noted,
the JAG prescribed
rules
of
procedure
for
the
court.
Second,
prescribed rules of procedure for the court. Second,
the
Coast Guard
Guard judges
judges were
were “directed
“directed and supervised” by the
the Coast
the
Court of
Appeals
for
the
Armed
Forces
because,
by
statute,
of Appeals for the Armed Forces because, by statute,
their judicial
subject to
to review by the Court of
judicial decisions
decisions were subject
Appeals before the
the decisions
decisions took
took effect on the accused.
accused. The
Coast
Guard judges
judgesthus
thushad
had“no
“no power
power to
to render
Coast Guard
render aa final
decision on behalf of
the
United
States
unless
permitted
to do
of the United States
14
so
by
other
Executive
officers.”
Id.
at
so by other Executive officers.” Id. at 665.
665.14
C
Edmond was
was aa relatively
relatively easy
casein
in which
which to apply the
Edmond
easy case
supervised” test:
test: The
“directed and supervised”
The officers
officers were
were removable
removable
at will,
at
will,and
andat-will
at-willremoval
removalhas
hasalways
alwaysbeen
been considered
considered aa
powerful tool for
at at
664.
AndAnd
the case
powerful
for control.
control.See
Seeid.id.
664.
the case
involved intermediate
adjudicatory
officers
in
the
Executive
intermediate adjudicatory officers
the Executive
Branch whose
whose decisions
decisions were
were subject
subjectto
to review
review by a higher
Branch
higher
adjudicatory body before
taking
effect,
not
executive
officers
before
who performed
who
performed more
more typical
typical executive
executive functions
functions such
such as
as
14
14As
As Edmond
Edmond reveals,
reveals,the
theanalysis
analysisofof whether
whether an
an officer
officer is
is
“directed and
and supervised”
supervised” depends
depends on the
the express
express language
language of the
statutes
governingthe
the officer
officer in question.
statutes governing
question. The
TheEdmond
Edmond test
test does
does
not contemplate
discoveryor
orfactual
factualinquiry
inquiry into
into how things
things work
contemplate discovery
in different
different agencies
agencies with different
different superiors
superiors and
and subordinates.
subordinates. The
analysis thus
thus does
does not
not turn
turn on
on the
the vagaries
vagaries of
of particular
particular supervisory
relationships
that might result in
relationships or personalities
personalities that
in different
differentdegrees
degrees
of actual
and direction.
actual supervision
supervision and
direction. Rather,
Rather, the
the constitutional
constitutional
analysis
the structure
structure set
set up
up by
by the
the statutory
statutory text.
analysis focuses on the
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conducting
conducting investigations,
investigations, taking enforcement
enforcement actions,
actions, and
and
otherwise
otherwise executing
executing laws
lawspassed
passed by
by Congress.
Congress.
The
task in
in this
is to
to apply
apply the
the Edmond
Edmond “directed
“directed and
The task
this case
case is
and
supervised” test
test to
to traditional
traditional executive
executive officers
officers who perform
supervised”

quintessentially executive
executive functions,
quintessentially
functions, such
such as
as conducting
conducting
investigations and
and inspections,
investigations
inspections, and
and bringing
bringing enforcement
enforcement
actions.
Edmond
and the
the basic
basic principles
principlesunderlying
underlyingArticle
Article II
II
Edmond and
teach that
that the
the key
key initial
initial question
teach
question in
in determining
determining whether
whether an
an
executive officer
is whether
the officer
is
executive
officer isisinferior
inferior
is whether
the officer
is
removableatatwill.
will. Removability
removable
Removability atat will
willcarries
carrieswith
withit itthethe
inherent power to direct
an officer is
inherent
direct and
and supervise:
supervise: “Once
“Once an
appointed, itit is only the
appointed,
the authority
authority that
that can
can remove
remove him, and
and
not the authority that
appointed
him,
that
he
must
fear
and,
in
that appointed
that he
the performance
performanceof
of his
his functions,
functions, obey.”
obey.” Bowsher,
the
Bowsher, 478
478 U.S.
U.S.
at 726 (quoting
(quoting Synar
Synar v.
v. United
United States,
States, 626
626 F.
F. Supp.
Supp. 1374,
1374,
1401
(D.D.C. 1986)).
1986)). Therefore,
1401 (D.D.C.
Therefore, ifif an
an executive
executive officer
officer is
is
removable
at will
will and
removable at
and is
is not
not the
the head
head of
ofaadepartment,
department, the
the
officer ordinarily
ordinarily may
may be
be considered
considered inferior for
for purposes
purposes of
the Appointments Clause.
Clause. And
And Congress
Congress in turn may provide
for appointment
by
the
President
alone or by the head
appointment
the President alone
head of the
department,
rather than
than through
through Presidential
Presidential appointment
appointment with
with
department, rather
15
Senate
advice
and
Senate advice and consent.
consent.15
15
15

Whetherremovable-at-will
removable-at-will executive
executive officers
officers are
are principal
principal
Whether

or inferior
inferior depends
depends on
their place
place in
in the
theExecutive
Executive Branch
Branch
or
on their
organizational
chart. The
organizational chart.
Theheads
heads of
ofdepartments
departments have
have no
no superior
superior
other
than
the
President;
therefore,
they
are
principal
officers.
other than the President; therefore, they are principal officers. By
contrast,
the remaining
remaining removable-at-will
removable-at-will officers in the
contrast, the
the executive
executive

departments
andagencies
agenciesultimately
ultimatelyreport
reportnot
notonly
only to
to the
departments and
the
President,
but also
also to
to other
officers in the
President, but
other superior
superior officers
the Executive
Executive
Branch
chain of
of command.
Branch chain
command. Therefore,
Therefore, they
they may
may properly
properly be
be
considered
inferior officers.
considered inferior
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By contrast,
contrast, an
an executive
executive officer
officer removable
removable only
only for
for
cause
and understood
understood to
to be
be free
free from
cause isis ordinarily designed
designed and
significant
significant substantive
substantive direction
direction and
and supervision by
by superiors.
superiors.
Indeed,
that’s the
the whole
Indeed, that’s
whole point of
of for-cause
for-cause removal.
removal. See
See
Humphrey’s Executor v. United
States,
295
U.S.
602,
625-26
United States,
(“[I]t isisquite
(1935); cf. id. at 629 (“[I]t
quiteevident
evident that
that one
one who holds
his office
his
office only
onlyduring
duringthe
thepleasure
pleasureofofanother
anothercannot
cannotbebe
depended upon
upon to
to maintain
depended
maintain an
an attitude
attitudeofofindependence
independence
against the
the latter’s
latter’s will.”).
will.”). Because
against
Because the
the purpose
purpose and effect of
for-cause removal
removal are
are to
to give the
for-cause
the officer
officer some
some measure
measure of
substantive independence
independencefrom
from direction
direction and
and supervision,
supervision, forforsubstantive
cause
officers
ordinarily
are
not
“directed
and
supervised”
cause officers ordinarily
supervised” for
purposes of
of Edmond.
Edmond. Instead,
purposes
Instead, they presumptively
presumptively should
should be
be
considered
principal
officers
who
must
be
appointed
by
the
considered principal officers
must be appointed
the
President with
with the
President
the advice
adviceand
and consent
consent of
ofthe
theSenate
Senate (as
(as are
are the
the
heads of
of independent
independent agencies
agenciesother
otherthan
thanthe
thePCAOB).
PCAOB). The
heads
key, therefore,
key,
therefore, to applying
applying the
the Edmond
Edmond test
test to
to aa for-cause
for-cause
executive officer, therefore,
executive
therefore, is to
to appreciate
appreciate that
that for-cause
for-cause
removal by its nature is generally inconsistent
inconsistent with
with the notion
of being
“directedand
andsupervised”
supervised”
a superior
of
being “directed
byby
a superior
officer.16
officer.16
16
16Presuming
Presumingfor-cause
for-causeofficers
officerstotobe
beprincipal
principalofficers
officersmakes
makes
great
when one
one considers
considers the
the purposes
purposesof
of the
the Appointments
great sense
sense when
Clause.
officers are
to be
be relatively
Clause. Because
Because for-cause
for-cause officers
are designed
designed to
immune from direction
direction and
and supervision,
supervision, it is all
all the
the more important
at the
the front end to ensure
ensure full
full scrutiny of
of the
the officers’
officers’character
character and
and

qualifications.
qualifications. The
The combination
combination ofofPresidential
Presidential nomination
nomination and
and
Senate
confirmation is the
the constitutionally
constitutionally preferred
Senate confirmation
preferred way
way to
to achieve
achieve
See
H. TRIBE,
that goal.
goal.
See LAURENCE
LAURENCE H.
TRIBE, 1 AMERICAN
AMERICAN
that
CONSTITUTIONAL
LAW
4-8,atat684
684(3d
(3d ed.
ed. 2000);
CONSTITUTIONAL LAW
§ §
4-8,
2000); see
see also
also
Freytag, 501 U.S. at
at 884
884 (“The
(“TheFramers
Framers understood,
understood, however, that
by limiting
limitingthe
theappointment
appointment power,
power, they
they could
couldensure
ensure that
that those
those
who wielded
political force
force and
andthe
thewill
will of
wielded it were
were accountable
accountable totopolitical
the
the people.”).
people.”). That,
That, indeed,
indeed, is how
how the
the system
system works
works for the
the
independent
agencies(other
(otherthan
thanthe
the PCAOB)
PCAOB) now in
independent agencies
in existence;
existence;
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To
if aa statute
To be
be sure,
sure, if
statute expressly
expressly provides
provides that
that aa for-cause
for-cause

officer could
could be
be removed
removed for
for disobeying
disobeying any
any direction
direction oror
orders
by
a
superior,
that
officer
would
be
subject
to direction
orders by a superior, that officer
and
via the
and supervision
supervision via
the removal
removal power,
power, much
much like at-will
at-will
officers.
But
the
vast
majority
of
agency
statutes
do
officers. But the vast majority of agency statutes donot
not
specify
specify that
that for-cause
for-cause officers
officers can
can be
beremoved
removedfor
forsuch
such
disagreement,
no doubt
doubt because
becausethe
thepoint
pointof
ofallowing
allowing removal
disagreement, no
only for
situation.
Cf. Cf.
for cause
cause would
would not
notbebeclear
clearininthat
that
situation.
Elena Kagan, Presidential Administration,
L. REV.
REV.
Administration,114
114HARV.
HARV. L.
2245,
2323
(2001)
(“[A]
for-cause
removal
provision
would
2245, 2323 (2001) (“[A] for-cause removal
buy little
littlesubstantive
substantive independence
independence if the
the President,
President, though
though
unable
to
fire
an
official,
could
command
or,
if
necessary,
unable to
an official, could command or, if necessary,
supplant his every
every decision.”).
decision.”).
As noted above,
above, in finding
finding the
the Coast
Coast Guard
Guard judges
judges to be
be
inferior officers,
inferior
officers, Edmond
Edmond did
did not
not refer
refer only
only to
to the
the fact
fact that
that the
Coast Guard
Guard judges
judgeswere
wereremovable
removableatatwill
willby
by the
theJAG.
JAG. The
Coast

Court
the the
intermediate
appellate
Court also
also pointed
pointedout
outthatthat
intermediate
appellate
adjudicatory body at issue
issue in Edmond
Edmond could not issue
issue aa final
decision;
instead, all
all of its
decision; instead,
its decisions
decisions were subject
subject to review
and
by a superior
and pre-approval
pre-approval by
superior court
court ififrequested
requested by
bythe
the
accused
or
the
JAG.
The
Court
therefore
stated
that
the
accused or the JAG. The Court therefore stated that the
officers in question
question had
had “no power
power to render
render a final decision
decision
on behalf of the
United
States
unless
permitted
to
do
so by
the United States unless permitted to
other
other Executive
Executive officers.”
officers.” 520
520 U.S.
U.S. atat 665. Although
Edmond
involved
at-will
adjudicatory
officers, itit is logical to
Edmond involved at-will adjudicatory officers,
assume
that even
even for-cause
for-cause executive
executive officers
officers who perform
assume that
traditional executive
executive functions -–investigations,
investigations, enforcement
enforcement
actions,
and
the
like
still
might
be
considered
“directed
and
actions, and the like – still might be considered
and
supervised”
supervised” ififaa superior
superior other
other than
than the
the President
President has
has statutory
authority
authority to
to prevent
prevent and
andaffirmatively
affirmativelycommand,
command,and
andto to

their heads
are appointed
appointed by
by the
with the
heads are
the President
President with
the advice
advice and
and
consent
of the
consent of
the Senate.
Senate.
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manage
the ongoing
ongoing conduct
conduct of,
of, all significant
manage the
significant exercises
exercises of
17
executive
authority
by
the
executive authority by the officer.
officer.17
Therefore,
for for
cause
is is
Therefore, an
an officer
officerremovable
removableonly
only
cause
ordinarily
“directed and
ordinarily not
not “directed
and supervised”
supervised” for
for purposes
purposes of
of
Edmond,
at
least
unless
(1)
the
statute
expressly
provides
that
Edmond, at least unless (1) the statute expressly provides that
17
17

Theindependent
independent
counsel
in Morrison
The
counsel
in Morrison
was was
considered an
considered
an
inferior
officer
even
though
removable
only
for
cause.
officer even though removable only
cause. But
But as
as the
the
Court in
Edmond
stated:
in Edmond stated: “Morrison did
did not
not purport
purport to
to set
set forth aa
definitive test
whether an
an office
office isis ‘inferior’ under
under the
the
definitive
test for whether
Appointments
Clause. To the contrary,
Appointments Clause.
contrary, it explicitly
explicitly stated:
stated: ‘We
need
not attempt
attempt here
here to
to decide
decide exactly
exactly where
where the
the line
line falls
falls between
need not
between
the
the two types
types of
of officers
officers .. .. . .’”
.’” 520
520 U.S.
U.S. at
at 661-62
661-62 (quoting
(quoting
Morrison, 487
487 U.S.
U.S. at
at 671). The
The critical facts
facts that
that explain
explain
Morrison -–and
that
also
make
it
an
unusual
case
on
the inferior
and that also make it an unusual case on the
officer issue
issue -– are
are that
that the
the office
officewas
was temporary
temporary and
and the
the counsel’s
counsel’s
duties
and jurisdiction
jurisdiction were
limited. The
duties and
were considered
considered limited.
The temporary
temporary
nature
of the
nature of
the office
office isis the
thesame
same reason
reason that
that acting
acting heads
heads of
departments
are permitted
permitted to
to exercise
departments are
exercise authority without
without Senate
Senate
confirmation.
See
United
States
v.
Eaton,
169
U.S.
331,
343
(1898)
confirmation. See United States
(“Because
the
subordinate
officer
is
charged
with
the
performance
(“Because the subordinate officer charged with the performance
of the
the duty of
of the
the superior
superior for
for aa limited
limitedtime
timeand
andunder
under special
special and
and
temporary
conditions,he
he isis not
into the
temporary conditions,
not thereby
thereby transformed
transformed into
the
superior
and permanent
permanentofficial.”);
official.”); see
also Designation
Designation of Acting
superior and
see also
Dir.
Dir. of
of the
the Off.
Off. of
of Mgmt.
Mgmt. &&Budget,
Budget, Op.
Op. Off.
Off.Legal
LegalCounsel
Counsel at
at 3-4
(2003). Had
permanent office
office for
Hadthe
theindependent
independent counsel
counsel been
been aa permanent
investigation
and prosecution
prosecution of
of crimes
investigation and
crimes by high-level
high-level executive
executive
officers, and
had
the
statute
included
the
same
and had the statute included the same for-cause
for-cause removal
restriction,
restriction, it seems
seems evident
evident that the
the counsel
counsel would
would have
have been
been
considered
by the
theMorrison
Morrison Court
Court to
to be
be aaprincipal
principal officer
officer requiring
considered by
appointment
by the
with the advice
appointment by
the President
President with
advice and
and consent
consent of the
the
Senate.
Senate. In
In any
any event,
event, for
for offices
offices that
that are
are not
not temporary,
temporary, the
the later
later
decision
in Edmond,
not Morrison, controls
decision in
Edmond, not
controls the
the inferior-officer
inferior-officer
AppointmentsClause
Clauseanalysis:
analysis: Edmond,
unlike Morrison,
Morrison, did
Appointments
Edmond, unlike
expresslypurport
purporttoto set
setforth
forth aa definitive
definitive test
test for
for inferior officer
expressly
statusgoverning
governingfuture
futurecases
cases
such
status
such
as as
thisthis
one.
one.
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the officer can be
be removed
removedfor
for failing
failing to follow
follow aa supervisor’s
supervisor’s
direction and
direction
and supervision,
supervision, or
or (2)
(2) the
the statute
statute expressly
expressly provides
that a superior officer
officer other
has authority
authority to
other than
than the
the President has

prevent
prevent and
and affirmatively
affirmatively command,
command, and
and totomanage
managethe
the
ongoing conduct
conduct of,
of, all of
the
officer’s
exercises
of
executive
of the officer’s exercises of executive
authority
public (such
authority against
against the public
(such as conducting investigations
and
and taking enforcement
enforcement actions).
D
Applying the
the Edmond
Edmond analysis
analysis to
to this
thiscase,
case,PCAOB
PCAOB
members are
areprincipal
principal officers.
officers.
members

To begin
begin with,
with, unlike
unlike the
thejudges
judges atatissue
issue ininEdmond,
Edmond,
PCAOB members
are
not
removable
at
will.
The
SEC
members are not removable at will. The SEC can
can
remove
PCAOB members
only for
remove PCAOB
members only
for cause.
cause.
Nor does
satisfy the
the conditions under
under which a
does the statute
statute satisfy

for-cause
officer can
canstill
still qualify as
for-cause officer
as inferior. The
Thestatute’s
statute’s
for-cause
removal provision
provision does
for-cause removal
does not
not allow
allowthe
theSEC
SECto to
remove
PCAOB members
membersfor
for failure
failure to
to follow
follow SEC
remove PCAOB
SEC direction
and
supervision. And
and supervision.
And the
the statute
statute does
does not provide
provide that
that the
the
SEC
can
prevent
and
affirmatively
command,
and
manage
the
SEC can prevent and affirmatively command, and manage the
ongoing conduct
conduct of,
of, all
all PCAOB
PCAOB functions
functions –- most importantly,
inspections,
investigations,
and
enforcement
inspections, investigations, and enforcement actions.
actions.
In that regard, itit again
mention that
that the
the whole
whole point
again bears
bears mention
of this statute –- as
evidenced
in
the
statutory
text
and
history –as evidenced in the statutory text and history
was
an Accounting
Accounting Board
Board that
that would
would not be
part of
was to create
create an
be part
the
SEC
and
not
be
subject
to
direction
and
supervision
by the
the SEC and not be subject to direction and supervision by
the

SEC
SEC with
with respect
respect to
to Board
Board inspections,
inspections, investigations,
investigations, and
and
18
enforcement
actions.18
Rather,
of the
Rather,
thethe
texttext
of the
Sarbanes-Oxley
enforcement actions.
Sarbanes-Oxley
18
18The
The House
Houseoverwhelmingly
overwhelminglyvoted
voted for
for aa bill
bill sponsored
sponsored by
by
Representative
Oxley that
that would have
Representative Oxley
have authorized
authorized an
an accounting
accounting
oversight entity within
within the
the SEC.
SEC. See
See H.R.
H.R. 3763,
3763, 107th Cong. § 2(b)
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Act reflects
reflects the
the deliberate
deliberate legislative
legislative choice
choice totocreate
create an
an
independent
entity protected
protected by
by for-cause
for-cause removal
removal from SEC
independent entity
SEC
interference.
interference. As
Asthe
thestatutory
statutorytext
textrepeatedly
repeatedlyshows,
shows, Congress
Congress
did not
the PCAOB
to haveto have “here-and-now
notwant
want
the PCAOB
subservience”
to the
the SEC.
SEC. Bowsher,
subservience” to
Bowsher, 478
478 U.S.
U.S. at
at 727
727 n.5.
n.5.
E
The Board nonetheless
cites a scattershot
nonetheless cites
scattershot of authorities
authorities

“directed and
that,
that, ititsuggests,
suggests, show
show that
thatthe
theBoard
Boardis is “directed
and
supervised”
supervised” by
by the
the SEC
SEC and
and that
that Board
Board members
members therefore
therefore are
are
inferior
officers.
But
those
arguments
are
all
unavailing.
The
inferior officers. But those arguments are all unavailing.
key is this: None
Noneof
ofthe
thecited
citedauthorities
authorities gives
gives the
the SEC
SEC power
to prevent
and
affirmatively
command,
and
to
manage
prevent and affirmatively command, and to manage the
the
ongoing
ongoing conduct
conduct of, Board
Board inspections,
inspections, investigations,
investigations, and
and
enforcement
enforcement actions.
actions.

First, the
review of
the Board
Board contends
contends that
that after-the-fact
after-the-fact review
Board
by the
the SEC
Board sanctions
sanctions by
SEC suffices
suffices to show
show that
that the
the SEC
SEC
directs
respect
to itsto its
directs and
and supervises
supervises the
theBoard
Boardwithwith
respect
inspections,
investigations,and
and enforcement
enforcementactions.
actions. That
inspections, investigations,
That
makes
little sense.
makes little
sense. One
One would not
not say,
say, for
for example,
example, that aa
U.S. Attorney is
federal district
is directed
directed and
and supervised
supervised by a federal
court in
in his
his or
or her
her investigative
investigativedecisions
decisions just
justbecause
because a court
ultimately
would
have
an
opportunity
to
review
any any
ultimately would have an opportunity to review
indictment
or subpoena
challenge. So
So too
too here.
here. After-theindictment or
subpoena challenge.
After-thefact judicial
judicial or
or quasi-judicial
quasi-judicialreview
reviewofofenforcement
enforcement decisions
decisions
following an
equate
to to
aninvestigation
investigationdoes
doesnot
notremotely
remotely
equate
direction
direction and
and supervision
supervision for
for purposes
purposes of Edmond.
Edmond.
proposed bill,
bill,
(2002). But
Butthe
theSenate
Senatepassed
passed Senator
Senator Sarbanes’s
Sarbanes’s proposed
which provided
provided for
for the
the creation
creation of
ofaa new
new oversight
oversight board
board protected
protected
from SEC
SEC interference
interference by means
means of for-cause
for-cause removal provisions.
2673,
§
107
The
See S.
See
S. 2673, 107th
107th Cong.
Cong. § 107 (2002).
The Conference
Conference
Committee effectively
effectivelypreserved
preserved the
the relevant
relevant portions
portions of
ofthe
the Senate
Senate
bill. See
NO.
at 24
24 (2002)
(2002) (Conf. Rep.).
bill.
SeeH.R.
H.R.REP.
REP. N
O. 107-610, at
Rep.).
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Second,
the Board
Board argues
argues that
that the
the SEC
SEC has
power to
Second, the
has power
review Board rules before
before they
they take
takeeffect.
effect. That is true –- and
and
if the
then it
if
the Board’s
Board’s sole
sole statutory
statutory power
power were rulemaking,
rulemaking, then
might be
to conclude
conclude that
that the
the Board was
was “directed
be reasonable
reasonable to
and supervised”
supervised” for
for purposes
purposesof
of Edmond.
Edmond. But the
and
the problem
problem
with this
with
this argument
argument isis that
that the
the Board
Board also
also has
has power to conduct
conduct
inspections,
investigations,
and
enforcement
actions
inspections, investigations, and enforcement actions without

SEC
Being
SEC direction
direction and
andsupervision.
supervision.
Being directed
directed and
and
supervised
in
only
one
slice
of
an
officer’s
portfolio
does
supervised in only one slice of an officer’s portfolio does not
render
the officer
officer inferior
inferior ifif the
render the
the officer
officerisisnot
notdirected
directedand
and
supervised
in
other
significant
activities.
To
qualify
as
supervised in other significant activities. To qualify as
inferior,
inferior, an
an officer
officer must
must be
be statutorily
statutorily subject
subject to direction
direction and
and
supervision
in
all
significant
activities.
supervision in all
Third, the
certain
the Board
Board points
points out
outthat
thatthe
theSEC,
SEC,in in
certain
circumstances, can
can exercise,
some
circumstances,
exercise, take
take over,
over,ororlimit
limit
some
investigative and
enforcement
responsibilities
assigned
to
and enforcement
assigned the
Board
Board ifif the
theSEC
SECchooses
choosestotododososo (after on-the-record
on-the-record
hearings).
15 U.S.C.
U.S.C. §§
§§ 7217(d)(1)-(2).
7217(d)(1)-(2). But the
hearings). See
See 15
the SEC’s
SEC’s
exercising,
or limiting
the Board’s
exercising, taking
takingover,
over,
or limiting
the Board’s
responsibilities does
not amount
amount to directing and
does not
and supervising
supervising
the PCAOB. For
can alter
alter the
the jurisdiction
jurisdiction
Forexample,
example, Congress
Congress can
of particular
federal
courts,
but
that
does
not
make
particular federal courts, but that does not make judges
judges
inferior totoCongress,
Congress,oror “directed
“directed and
and supervised”
supervised” byby
Congress.
may switch
switch regulatory
authority from
Congress. Congress
Congress may
regulatory authority
one
to another,
but that
that does
not make
the initial
one agency
agency to
another, but
does not
make the
initial
agency
“directed and
and supervised”
supervised” by
by Congress.
Congress. Again, the
agency “directed
the
critical point
point is
is this:
this: The
TheSEC’s
SEC’stheoretical
theoretical power
power to
to alter
alter the
the
Board’s jurisdiction
jurisdiction does
does not
not equate
equate to power
power to
to prevent
prevent and
and
affirmatively
affirmatively command,
command, and
and to
to manage
manage the
the ongoing
ongoing conduct
conduct
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of, Board
Board inspections,
inspections, Board
Boardinvestigations,
investigations,and
andBoard
Board
19
enforcement
enforcement actions.
actions.19
Fourth
to argue
argue–- albeit
albeit only
Fourth and
and finally,
finally,the
the Board
Board seems
seems to
in one
one oblique
obliquesingle-sentence
single-sentence footnote
footnote -– that
thatthe
theSEC
SEC
actually
has
statutory
authority
to
issue
rules
by
which
the
actually has statutory authority to issue rules by
the
SEC could give itself
itself power
power to
to direct
direct and
and supervise
supervise all Board
inspections,
investigations, and
and enforcement
enforcement actions.
actions. See
inspections, investigations,
See
PCAOB Br. at
at 26
26 n.3.
n.3. There
Thereisisa areason
reasonthis
thisbootstrapping
bootstrapping
argument
appearsinin the
the Board’s
argument appears
Board’s brief
brief only
onlyinina singlea singlesentence
footnote.
It
is
incorrect.
The
statute
does
sentence footnote. It incorrect. The statute does not give
the
SEC that
that kind of authority;
the SEC
authority; indeed,
indeed, such
such authority would
all but
destroy
the
independence
that
but destroy the independence thatthe
thestatutory
statutorytext
text
mandates
and that
that Congress
Congress sought
sought to
to ensure
ensurethe
theBoard
Board would
would
mandates and
possess.
that the
the Board
Board operates
“subject
possess. Section
Section 7211
7211 states
states that
operates “subject
to action by the
the Commission under section 7217.” 15 U.S.C.
§ 7211(c);
7211(c); see
see also
also §§7211(f).
7211(f). Section
Section 7217 in turn gives
gives the
the
SEC
SEC power
power to
to review
review only
onlyBoard
Boardrules
rulesbefore
beforethey
theytake
take
effect. But
But§§7217
7217 does
does not
not give
give the
the SEC
SEC power to direct or
supervise
supervise Board
Boardinspections,20
inspections,20investigations,21
investigations,21andand
19

19 The
The SEC
SEC also
also has
has the
the power
power to “censure”
“censure” the Board.
Board.
§ 7217(d)(2).
7217(d)(2). But
But this
thishas
has no
nomore
moresubstantive
substantive impact
impact than
than aa
critical
and thus
thus is
is not
not relevant
relevant to the “directed and
critical press
press release,
release, and
and
supervised”
supervised” question.
question.
20
20The
ThePCAOB
PCAOB must
must conduct
conduct inspections
inspectionsatatleast
leastonce
onceaayear
year
(or
once
every
three
years
for
smaller
firms),
a
frequency
(or once every three years for smaller firms), a frequency
requirement
the
Board
can
alter
by
rule
with
SEC
approval.
requirement the Board can alter by rule
approval. See
See
§§
7214(b)(1)-(2). But the
§§ 7214(b)(1)-(2).
the SEC
SEC has
has no
no statutory
statutory authority
authority to
to
prevent
and affirmatively
affirmatively command
the initiation
initiation of
prevent and
command the
of an
an inspection
inspection
of a given firm at aa given
given time.
time. Id. And
Andeven
even more
more importantly,
importantly, the
the
SEC
has no
no statutory
statutory authority to manage
the PCAOB’s ongoing
SEC has
manage the
ongoing
conduct
of inspections
of particular
particularfirms.
firms. On
conduct of
inspections of
On the
the contrary,
contrary, the
the
statute
emphasizes
the
Board’s
discretion
in
the
statute emphasizes the Board’s discretion in the “[c]onduct
“[c]onduct of
inspections.” § 7214(d).
7214(d). Similarly,
Similarly, the
the fact
fact that
that the
the PCAOB
PCAOB
produces
an inspection
inspection report
report that
that is
is submitted
submitted to the SEC and to
produces an
state
regulatory authorities
authorities does
does not
not mean
mean the
the SEC
SEC (or the
state regulatory
the state
state
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enforcement
actions. In addition,
enforcement actions.
addition, §§ 7202
7202 provides
provides that
that the
the
SEC
SEC may
may promulgate
promulgate rules
rules “as
“as may
may bebenecessary
necessaryoror
appropriate
in the
appropriate in
the public
public interest
interest or
or for
forthe
theprotection
protectionofof
investors,
and in
in furtherance
furtheranceof
of this
this Act.”
Act.” § 7202(a).
7202(a). The
investors, and
The
phrase
“in
furtherance
of
this
Act”
means,
of
course,
that
SEC
phrase “in
Act” means, of course,
rules
have to
to further
further some
someaspect
aspectofofthe
theAct.
Act. But
rules have
But the
the Act
Act
nowhere
gives the
the SEC
nowhere gives
SEC authority
authority to
to direct
directand
andsupervise
supervise
Board inspections,
inspections, investigations,
investigations, and
and enforcement
enforcement actions.
actions.
So
So § 7202
7202 cannot
cannot be
be read
read as
as a bootstrapping
bootstrapping provision that
that
grants
the
SEC
authority
to
issue
rules
giving
itself
power
to
grants the SEC authority to issue rules giving
direct and
and supervise
supervise Board
Board inspections,
inspections, investigations,
investigations, and
and
22
enforcement
actions.22
Finally,
the
SEC’s
related
power
Finally, the SEC’s related power to
enforcement actions.
to
regulatory
authorities, for
for that matter)
regulatory authorities,
matter) has
has statutory
statutory authority
authority to
manage
the
ongoing
conduct
of
Board
inspections.
manage the ongoing conduct of Board inspections.
21
21The
Themajority
majorityasserts
asserts
that
Board
investigations
that
Board
investigations
areare
“subject to
“subject
to
Commission approval,” at least “to the
the extent [an] inspection report
forms
for a subsequent
investigation.” Maj. Op. at 15.
forms the
the basis
basis for
subsequent investigation.”
15.
But the
the majority’s
majority’squalification
qualificationundermines
underminesitsitsassertion
assertionbecause
because
the
the Board
Board has
has absolute
absolute discretion
discretion totoundertake
undertake investigations
investigations
regardless
of
whether
an
inspection
report
has
any
regardless of whether an inspection report has any particular
particular
content,
or even
such aa report
report exists.
content, or
even whether
whether such
exists. See
See §§ 7215(b)(1).
7215(b)(1).
The statute
specifies that
that the
the Board
Board retains
retains the
the power
power to “conduct
statute specifies
an investigation of
of any
any act
act or
or practice
practice .. .. .. regardless
regardless of how the act,
practice,
or omission
omission isis brought
broughtto
to the
theattention
attentionofofthe
theBoard.”
Board.” Id.
practice, or
The SEC thus
thus does
does not
not have
haveauthority
authority to
to prevent
prevent and
and affirmatively
affirmatively
command
Board investigations.
investigations. Moreover,
the Act does
command Board
Moreover, the
does not give
the
the SEC
SEC authority
authority to
to manage
manage the
the ongoing
ongoing conduct
conduct of Board
Board
investigations.
22
22The
Thefact
fact that
that the
the Board
Board must
must issue
issuegeneral
generalrules
rulesgoverning
governing
investigations, and that such rules are
are subject
subject to
to the
the approval of the
SEC,
does not
not give
give the
the SEC
SEC authority
authority to
to prevent
prevent and
and affirmatively
affirmatively
SEC, does
command,
and to manage
the ongoing
ongoing conduct
command, and
manage the
conduct of investigations.
investigations.
There
There is a critical
critical distinction
distinction between
between (i)
(i) approving
approving general
general rules
rules
for investigations
investigations and
and (ii)
(ii) preventing,
preventing, affirmatively
affirmatively commanding,
commanding,
and
managing the
the ongoing
ongoing conduct
conduct of
of any particular investigation.
and managing
The latter power is essential
for true direction and
essential for
and supervision.
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amend
Board rules
rules does
does not
not constitute
constitute aa backdoor
grant of
amend Board
backdoor grant
authority
authority to exercise
exercise direction
direction and
and supervision
supervision over Board
Board
23
inspections,
investigations,
and
enforcement
inspections, investigations, and enforcement actions.
actions.23
In short,
short, the
the Board
Board cobbles
cobbles together
together disparate
disparate pieces
pieces of
statutory
text
to
justify
its
mantra
that
the
SEC’s
control
over
statutory
justify its mantra that
the Board is “comprehensive
“comprehensive and pervasive” and that Board
members
aretherefore
thereforeinferior
inferior officers.
officers. But
members are
But the
the Board
Board cannot
cannot
answer
three key
key questions
answer three
questions that
that completely
completely undermine
undermine its
mantra:
directed
mantra: How
Howcan
canwe
wesay
saythat
thatthe
theBoard
Boardis is
directedand
and
supervised
by the
the SEC
supervised by
SEC given that
that the
the Board
Board has
has plenary
plenary
statutory
authority to
to conduct
statutory authority
conduct its most
most critical
critical functions
functions -–
inspections,
investigations, and
and enforcement
enforcementactions
actions–- without
without
inspections, investigations,
any
any opportunity
opportunity for the
the SEC
SEC totoprevent
preventand
andaffirmatively
affirmatively
command,
and
to
manage
the
ongoing
conduct
command, and to manage the ongoing conduct of, those
those
activities?
activities? What
What isisthe
thepurpose
purpose and
and effect
effect of
of the
the stringent
stringent
statutory for-cause
for-cause removal
removal provision
provision ifif the Board is simply a
subordinate
of
the
SEC
subject
to the SEC’s “comprehensive
subordinate of
“comprehensive
and
control? And
accept
and pervasive”
pervasive” control?
Andwhy
whyshould
shouldwewe
acceptthethe
Board’s characterization of itself
as
part
of
the
SEC
itself as part of the SEC when,
when, as
as
both statutory
statutory text and
and history
history reveal,
reveal, Congress
Congress specifically
23
23There
There isis aa separate
problem with
with reliance
separate problem
reliance on
on §§ 7202
7202 and
and
clear
whether
a statutorygrant
grantof of
§ 7217.
7217. ItItisisnotnotat at
all all
clear
whether
a statutory
bootstrapping
bootstrapping authority to an
an agency
agency for that
that agency
agency to
to issue
issue rules
granting itself supervisory
supervisory power
power over
over another
another officer,
officer,as
as opposed
opposed
to a direct statutory grant of such
supervisory
authority,
suffices
to
such supervisory
constitute
direction and
constitute direction
and supervision
supervision for purposes
purposes of the
the Edmond
Edmond
test. Even
Even ififit itcould
couldsuffice,
suffice,ititis isdoubtful
doubtfulthat
thatthe
theEdmond
Edmond
test.
inferior-officer
inferior-officer test
test would
would be
be satisfied
satisfied unless
unless and until
until such
such rules
rules
were
and took effect
were issued
issued and
effect (the
(the SEC
SEC has
has issued
issued no
no such
such rules
rules as
as to
the
the PCAOB). InInany
anyevent,
event,I need
I neednot
notaddress
addressthose
those theoretical
theoretical
questions
in this
because the
the Sarbanes-Oxley
Sarbanes-Oxley Act
Act does
does not
not give
give
questions in
this case
case because
the SEC
SEC statutory
statutory authority
authority to issue
issue rules
rules giving
giving itself direction and
and
supervision
supervision authority over
over Board
Board inspections,
inspections, investigations,
investigations, and
and
enforcement
enforcement actions.
actions.
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considered
considered –- and rejected –- proposals
proposals to make
make the Board part

of the
the SEC
SEC and
and Congress
Congress expressly
expressly decided
decided to create
create the
the
Board
as
an
independent
entity?
Board as an independent entity?
In sum,
sum, the PCAOB
PCAOB structure
structure violates
violates the
the Appointments
Appointments
24
Clause
of
Article
Clause of Article II.
II.24

24
24

Because
I wouldhold
holdthat
that
Act
violates
Because
I would
thethe
Act
violates
thethe
Appointments
Appointments
Clause,
I
need
not
address
plaintiffs’
alternative
argument
Clause, I need
address plaintiffs’ alternative argument that the
the
SEC cannot
cannot appoint
appoint inferior
inferior officers in
in the
the SEC
SEC because
because itit is not aa
“Department”
collectively are
not its
“Department” and
and its five
five Commissioners
Commissioners collectively
are not
“Head” for
forAppointments
Appointments Clause
Clause purposes.
purposes. On
On those
those two
two issues,
issues,
however,
generally agree
agreewith
withthe
themajority
majority opinion
opinion that
thatplaintiffs’
plaintiffs’
however, II generally
submission
is
inconsistent
with
current
Supreme
Court
precedents.
submission
with current Supreme Court precedents.
On
former issue
of what
Freytag
On the
the former
issue of
what entities
entities constitute
constitute departments,
departments, Freytag
nominally
left
open
whether
the
SEC
is
a
department;
but
as
nominally left open whether the SEC is a department; but as Justice
Justice
Scalia
explained in his
concurrence for
for four Justices,
Scalia explained
his persuasive
persuasive concurrence
Justices, it
would
would not
not make
make much
muchsense
sense to
to hold
holdthat
thatindependent
independent agencies
agencies are
are
not departments
so long
long as
asHumphrey’s
Humphrey’s Executor
Executor is
is good
good law.
law. See
departments so
See

Freytag,
501 U.S.
U.S. at
at 892
892 (Scalia,
(Scalia, J.,
J., concurring
concurringinin part).
part). On
Freytag, 501
On the
the
latter issue
of
who
is
a
head
of
a
department,
both
text
and
longissue
is a head of a department,
standing
confirm that
standing Executive Branch interpretation confirm
that the
the head
head of a
department
can consist
consistof
of multiple
multiple persons.
The Constitutional
Constitutional
department can
persons. See
See The
Separation of Powers Between
Between the President and Congress, 20 Op.
Off. Legal
(1996); Authority of Civil
Legal Counsel
Counsel 124, 151-53
151-53 (1996);
Civil Service
Service
Commission
To Appoint
Appoint aa Chief
Chief Examiner,
Examiner, 37
37 Op.
Op. Att’y
Att’y Gen.
Commission To
Gen. 227,
231 (1933).
Although
Although the
the heads
heads of
of independent
independent agencies
agencies are
are principal
principal
officers
for purposes
purposes of
of the
the Appointments
Appointments
officers and
and heads
heads of departments
departments for
Clause, itit is
is worth
worth pointing
pointing out
out (lest
(lest there
there be
be any
any future
future
Clause,
misunderstanding)
that they
they are
are not
not principal
principal officers for
misunderstanding) that
forpurposes
purposes
of the 25th Amendment.
Amendment. The
majority
The 25th
25th Amendment
Amendment refers to aa majority
of the
“principal
officers
of
the
executive
departments”
who
may
the “principal officers of the executive departments”
may
vote on a President’s
incapacity;
that
formulation
was
not
intended
President’s
formulation was not intended
to and
and does
does not
not include
include the
the heads
heads of
ofthe
theso-called
so-calledindependent
independent
agencies.
agencies.

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=2b1610b3-72e6-411b-a445-617c7bc186d9

53
53

IV
IV
In Morrison,
Morrison, the
the Supreme
Supreme Court not
not only
only considered
considered the
the
appointment
and
removal
issues
separately,
but
also
asked
appointment and
issues separately,
also asked
whether the
the combination
whether
combination of the
the appointment
appointment and
and removal
removal

mechanisms
“takenasasaawhole”
whole” violated
violated “the
“the principle
mechanisms “taken
principle of
of
separation
of powers
powersby
by unduly
unduly interfering
interfering with the role of the
separation of
25
487 U.S.
U.S. 654,
654, 693
693 (1988).
(1988).25
TheCourt
Executive
The
Executive Branch.” 487
Court
thus seemed
thus
seemed to contemplate
contemplate aa scenario
scenario (albeit somewhat
somewhat
difficult to
complied with
with Article
difficult
toimagine)
imagine) whereby
whereby aa statute
statute complied
II removal
II
removal principles
principles and
and with
withthe
the Appointments
Appointments Clause,
Clause, but
nonethelessviolated
violated the
the constitutional
constitutional separation
nonetheless
separation of powers
powers
because
of
restrictions
on
the
President’s
appointment
because of restrictions
the President’s appointment and
and
removal powers.
powers. In
removal
Inthis
thiscase,
case, ofofcourse,
course, IIneed
neednot
notaddress
address
that possibility because
that
because II find aa constitutional
constitutional problem
problem on
on
26
both
the
appointment
and
removal
both the appointment and removal issues.
issues.26
In considering
considering the combination
combination of
of the
the appointment
appointment and
and
removal problems posed
posed by
by the
the PCAOB,
PCAOB, I add
add only
only one point:
From an accountability perspective,
the whole of this
perspective, the
this statute
statute
is worse
parts
because
worse than
than the
thesum
sumofofthethe
parts
becauseneither
neitherthethe
President
nor his alter ego
ego has
has any
any role
role in the appointment
appointment of
President nor
25
25

TheCourt
Courtcited
citedNixon
Nixonv.v.Adm’r
Adm’rofofGen.
Gen.Servs.,
Servs.,
433
U.S.
The
433
U.S.
425
425as
(1977),
the basis
basisfor
for conducting
conducting this “taken as
whole” analysis.
as the
as aa whole”

See
See Morrison, 487
487 U.S.
U.S. at
at 693-96.
693-96. Nixon
Nixon was
was aacase
case about
about
executive
privilege,
not
the
President’s
appointment
and
removal
executive
not the President’s appointment and removal
powers.
powers.
26
26I Ido
donot
notread
readMorrison
Morrison to
to contemplate
contemplatethe
theconverse
converse– -that
thata
a
statute
that violates
statute that
violates the removal
removal precedents
precedents or the
the Appointments
Appointments
Clause
nonethelessbe
beallowed
allowed under
undersome
somekind
kindof
of overriding
overriding
Clause could nonetheless
separation
of powers
powers principle.
principle. That
separation of
That would
wouldmake
make little
littlesense,
sense, and
and
the decisions
in
cases
such
as
Buckley
and
Bowsher
suggest
that
decisions in cases
and Bowsher suggest
there
there is no such
such “taken as a whole”
whole” override
override that
that could
could excuse
excuse aa
violation
violation of Article
Article IIIIremoval
removalprinciples
principles or
or ofofthe
theAppointments
Appointments
Clause.
Clause.
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Board
membersoror in
in the
the removal
removal of
of Board
members. Cf.
Board members
Board members.
521 U.S.
U.S. 898,
898, 922-23
922-23 (1997).
(1997). Each
Printz v. United
United States,
States, 521
Each
problem
compounds
the
other,
as
Professor
Tribe
perceptively
problem compounds the other, as Professor Tribe perceptively
suggested
whendescribing
describingthe
theArticle
Article II accountability
suggested when
accountability issue
issue
with this
kind
of
structure:
“[I]n
the
particular
situation
this kind of structure: “[I]n the particular situation in
which
which an inferior
inferior officer
officer isisappointed
appointed by
bypersons
persons who
who are
are
themselves
accountable
themselves
not
politically
accountable . . . ongoing
supervision
by aa politically accountable
official, whether
supervision by
accountable official,
whether by
the
President’s
the President
President or
or by
bysomeone
someone serving
servingatatthethe
President’s
pleasure,
In such
pleasure, seems
seems particularly
particularlyimportant.
important.
such
circumstances,
where there
littlelittle
or no or
political
circumstances, where
there is is
no political
accountability at the
the front end
choice of that officer, aa
end for the choice
‘for
removal
thatthat
renders
political
‘for cause’
cause’ limitation
limitationonon
removal
renders
political
supervision
impossible
appears
troubling
from
an
supervision impossible appears troubling from an
LAURENCE
H. TRIBE,
accountability
AURENCE H.
TRIBE, 1
accountability perspective.”
perspective.”
L
AMERICAN
LAW
4-8,atat684
684(3d
(3ded.
ed.2000);
ONSTITUTIONAL LAW
§ §4-8,
AMERICAN CCONSTITUTIONAL
2000);
see
also
Humphrey’s
Executor
v.
United
States,
295
U.S.
see also Humphrey’s Executor v. United States, 295 U.S. 602,
602,
625-26
would be
625-26 (1935)
(1935) (noting
(noting that
that independent
independent agency
agency would
be
independent
of
President
“except
in
its
selection”).
independent of President “except in its selection”).

This Act isis aa problem
problem on
on the
the appointment
appointment front and
and on
the removal front. And
taken
as
a
whole,
this
unprecedented
And taken as a whole, this unprecedented
extra-constitutional
stewisisaa clear
clear violation
violation of
of Article II’s
extra-constitutional stew
II’s
text,
original
understanding,
and
history,
and
of
Supreme
text, original understanding, and history, and of Supreme
Court
Court precedents.
precedents.
V
Three final points
Three
points about
about this
thisimportant
importantcase
casewarrant
warrant
comment.
First, the
First,
the Department
Department of
of Justice
Justice representing
representing the United
States as
asintervenor
intervenor has
hasdefended
defendedthe
theconstitutionality
constitutionality of
of this
States
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statute.27
Tobe
besure,
sure,
defense
rather
thethe
defense
hashas
beenbeen
rather
tentative; at
statute.27 To
tentative;
at
oral argument,
counsel from
from DOJ refused
argument, the
the superb
superb counsel
refused to say
say
that the structure
structure of
of the
the PCAOB would be
permissible
in
any
be
any
analogous
situation, strongly
strongly implying
implying that
analogous situation,
that the
the Executive
Executive
Branch’s
position is
is aa ticket good
Branch’s position
good for this train
train and
and this day
day
only. InInany
anyevent,
event,the
theExecutive
ExecutiveBranch
Branchhas
hasdefended
defended the
the
statute
as consistent
consistentwith
with Article
Article II.28
statute as
II.28 This
Thisisisreason
reasonfor
for
respectful
consideration.
respectful consideration.

27
27History
History tells
tells us
us that
thatExecutive
ExecutiveBranch
Branchprerogatives
prerogativeshave,
have,in
in
some
instances, taken
taken aa backseat
to the President’s
some instances,
backseat to
President’s other more
more
immediate
policy, legislative,
legislative, or political priorities.
immediate policy,
priorities. See
See Steven
Steven G.
Calabresi
& Christopher S.
S. Yoo, The
The Unitary
Unitary Executive During the
Calabresi &
the
Second
Half-Century,
26
HARV.
J.L.
Second Half-Century, 26 HARV. J.L. &
& PUB.
PUB. POL’Y
POL’Y 667, 734-36
734-36
(2003) (“Lincoln’s
(“Lincoln’s vigorous
vigorousand
andpartisan
partisan use
use of the
the removal power
firm belief
. . . indicates
indicates his firm
belief ininthe
theunitariness
unitariness of
of the
the executive
executive and
and
the
the importance
importance of presidential
presidential control
control throughout
throughout the
the executive
executive

branch.
branch. On
On the
the other
other hand,
hand, Lincoln
Lincoln offered
offered no
no objection
objection when
when
Congress
enacted
legislation
limiting
Lincoln’s
power
to
remove
Congress enacted legislation limiting Lincoln’s
to remove
the Comptroller of
of the
the Currency . . . .”).
28 The United States as intervenor has argued that the
28
The United States as intervenor has argued that the PCAOB
PCAOB
is better
from
better
from aa Presidential
Presidential control
control perspective
perspective than
than the
the private
private
self-regulatory accounting
that previously existed to
accounting organizations
organizations that
regulate
the accounting
accountingindustry.
industry. This is
regulate the
is an
an odd
odd argument
argument as
as aa
matter of constitutional law. The
Thefact
factthat
thatthe
thePresident
President would
would have
have
less
control over
less control
over aa private
private organization
organization than
than over
over an
an Executive
Executive
Branch
entity is both obvious
obvious and
and irrelevant.
irrelevant. ItIt certainly
Branch entity
certainly does
does not
excuse compliance
Article II’s
II’s
principles
regarding
excuse
compliance with
with Article
principles
regarding
Presidential
appointmentand
andremoval
removalof
of executive
executive officers.
officers. See
Presidential appointment
See
The
The Constitutional Separation
Separation of
of Powers
Powers Between
Between the
the President
President
and
20 Op.
Op. Off. Legal
and Congress,
Congress, 20
Legal Counsel
Counsel 124, 148
148 n.70
n.70 (1996)
(1996)
(Congress
may
not
“evade
the
‘solemn
obligations’
of
the
doctrine
(Congress may not “evade the ‘solemn obligations’ the
of separation
separation of powers
powers by resorting
resorting to
to the
the corporate
corporate form
form . . . .”)
(quoting Lebron v.
v. Nat’l
Nat’lR.R.
R.R. Passenger
Passenger Corp., 513 U.S. 374,
374, 397
397
(1995)).
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But as
when this situation
as the Supreme
Supreme Court has stated
stated when
has
arisen before,
before, the
the Judiciary
Judiciary cannot
cannot defer
defer to the Executive
has arisen
Branch
in
justiciable
cases
affecting
individual
Branch
cases affecting individual rights simply
becausethe
theExecutive
ExecutiveBranch
Branchdoes
doesnot
notassert
assertitsitsArticle
Article II
II
because
prerogatives.
The
primary
reason,
as
the
Court
has
explained
prerogatives. The primary reason, as the Court has
time after time,
time, isis that
that the
the separation
separation of
of powers
powers protects
protects not

simply the office
office and
and the
the officeholders,
officeholders, but also
also individual
rights. As
“Liberty is
AsJustice
Justice Kennedy
Kennedy has
has stated,
stated, “Liberty
is always
always at
stake
when one
stake when
one or
or more
more of
of the
thebranches
branches seek
seek to
to transgress
transgress the
the
separation
of
powers.”
Clinton
v.
City
of
New
York,
524
U.S.
separation of powers.” Clinton v. City of New York, 524
417,
also Metro.
417, 450 (1998) (Kennedy,
(Kennedy, J., concurring);
concurring); see
see also
Wash.
Airports
Auth.
v.
Citizens
for
Abatement
of Aircraft
Wash. Airports Auth. v. Citizens
Abatement of
Noise,
(“The ultimate
Noise, Inc., 501 U.S. 252, 272 (1991) (“The
ultimate purpose
purpose
of this
separation
of
powers
is
to
protect
the
liberty
this separation of powers is to protect the libertyand
and
security
security of the
the governed.”);
governed.”); Mistretta
Mistretta v.
v. United
United States,
States, 488
488
U.S. 361,
361, 380
380 (1989)
(1989) (separation
(separation of powers
powers is
is “essential
“essential to
to the
the
preservation
of liberty”); Bowsher
preservation of
Bowsher v. Synar,
Synar, 478 U.S.
U.S. 714,
714,
721-22,
of powers
721-22, 730
730 (1986)
(1986) (separation
(separation of
powers is
is “critical toto
preserving
liberty”); INS v.
preserving liberty”);
v. Chadha,
Chadha, 462 U.S. 919, 963 n.4
n.4
(1983) (Powell,
(Powell, J.,
J., concurring
concurring ininjudgment)
judgment) (discussing
concern
concern that
that “Congress
“Congress is exercising
exercising unchecked
unchecked judicial
judicial
power at the
the expense
expenseof
ofindividual
individual liberties”
liberties” and
and stating it was
“precisely to prevent
prevent such
such arbitrary
arbitrary action
action that
that the
the Framers
Framers
adopted
the doctrine
doctrine of
of separation
separation of
of powers”).
powers”).
adopted the
The point was captured
well by Justice
Blackmun in his
captured well
Justice Blackmun

opinion
in Freytag:
“In
opinion for
forthe
theCourt
Court
in Freytag:
“In reaching
reaching this
this
conclusion,
we note
persuaded
the the
conclusion, we
note that
thatwe
wearearenotnot
persuadedby by
Commissioner’s request
that this
this Court defer to the Executive
request that
Branch’s
been
no legislative
Branch’s decision
decision that
thatthere
therehashas
been
no legislative
encroachment
on
Presidential
prerogatives
.
.
.
.
encroachment on Presidential prerogatives . . . The structural
principles
principles embodied
embodied in
in the
the Appointments
Appointments Clause
Clause do
do not
not speak
speak
only, or
even
primarily,
of
Executive
prerogatives
simply
or even primarily, of Executive prerogatives simply
The structural
because
theyare
arelocated
locatedinin Article
Article II.
because they
II. . . . The
structural
interests
protected
by
the
Appointments
Clause
are
not
those
interests protected by
Clause are
those
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of any one branch
branch of
of Government
Government but
but of
of the
the entire
entire Republic.”
Republic.”
Freytag v. Comm’r
Comm’r of
of Internal
InternalRevenue,
Revenue, 501 U.S. 868, 879-80
(1991). So
too
here.
So too here.

Second,
in the
Second, in
the wake
wake ofofaccounting
accountingscandals,
scandals, Congress
Congress
enacted
the
Sarbanes-Oxley
Act
and
created
the
PCAOB
enacted the Sarbanes-Oxley Act and created the PCAOB to
serve important
important policy
policy goals.
serve
goals. Courts
Courtsmust
mustrespect
respect Congress’s
Congress’s
policy objectives.
objectives. But
Butasasthe
theSupreme
Supreme Court
Courthas
has repeatedly
repeatedly

stressed,
theimportance
importanceofof aa policy does
stressed, the
does not
not license
license the
the
Judiciary to ignore or weaken
constitutional limits
limits arising out
weaken constitutional
of the
the separation
separation of powers.
powers. “[P]olicy
“[P]olicyarguments
arguments supporting
supporting
even
useful ‘political
‘political inventions’
even useful
inventions’are
aresubject
subject to
tothe
thedemands
demands
of the
Constitution
which
defines
powers
and,
with
respect
the Constitution which defines powers and, with respect to
this
powers
areare
to be
this subject,
subject, sets
sets out
out just
justhow
howthose
those
powers
to be
exercised.” Chadha,
462
U.S.
at
945.
Even
assuming
that
Chadha, 462 U.S. at
Even assuming that the
statutory
structuring the
the PCAOB
statutory scheme
scheme structuring
PCAOB isisananeffective
effective
means
to regulate
regulate the
the accounting
accountingindustry,
industry, “that
“that aa given
given law
means to
or procedure
is efficient,
efficient, convenient,
convenient, and
and useful
usefulin
in facilitating
facilitating
procedure is
functions
standingalone,
alone,will
will not
not save
saveititifif it
functions of government,
government, standing
is contrary
to the
the Constitution.”
Constitution.” Id.
contrary to
Id. at
at 944.
944. Over
Overthe
the years,
years,
the Supreme
Court thus
thus has
has struck
struck down as
as inconsistent
inconsistent with
with
Supreme Court
the constitutional separation
of
powers
the
original
method
of
separation of powers the original
appointing
appointing the Federal
Federal Election Commission,
Commission, the legislative
legislative
veto,
the
provision
for
congressional
removal
of
veto, the provision for congressional removalthe
of the
Comptroller
Metropolitan
Comptroller General,
General, the
the structure
structureofofthethe
Metropolitan
Washington
Airports Authority’s Board of Review,
Washington Airports
Review, and
and the
the
Line-Item
which
were
at least
as as
Line-Item Veto
Veto Act
Act- –several
severalof of
which
were
at least
important
as the
the PCAOB
PCAOB in terms
important as
terms of their policy
policy objectives.
objectives.
Congress,
fearing another
another accounting
accounting meltdown,
meltdown, may have
Congress, fearing
have
“had good reason”
reason” for creating
creating the PCAOB, but
but “such
“such fears,
fears,
however rational, do not by themselves
warrant aa distortion
distortion of
themselves warrant
the
U.S.
1, 134
the Framers’
Framers’ work.” Buckley
Buckleyv.v.Valeo,
Valeo,424
424
U.S.
1, 134
(1976).
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Third,
PCAOB is
Third, to
to reiterate,
reiterate, the PCAOB
is uniquely
uniquely structured,
structured, and
a judicial holding invalidating it would
would be
be uniquely limited to
the PCAOB. And
Congress
could
easily
fix the
And Congress
fix
the constitutional
flaws by,
by, for
forexample,
example, making
making PCAOB
PCAOB members
members subject
subject to
Presidential
appointment
with
the
advice
and
consent
Presidential appointment with
consent of the
the
Senate
and
therefore
removable
by
the
President.
Cf. Housing
Housing
Senate and therefore removable by the President. Cf.
and Economic
Economic Recovery
Recovery Act
Act of 2008, Pub.
and
Pub. L. No.
No. 110-289,
110-289,

122 Stat.
122
Stat. 2654 (2008)
(2008) (creating
(creating new
new “independent”
“independent” federal
federal
regulator of Fannie
regulator
Fannie Mae
Mae and
and Freddie
Freddie Mac
Macappointed
appointedbyby
President with
with advice
President
advice and
and consent
consent of
of Senate
Senate and
and removable
removable
by President).
President). Alternatively,
Alternatively, Congress
could fix
fix the
for cause
cause by
Congress could
problem by making the PCAOB
PCAOB aa truly
subordinate
part
of the
truly subordinate
SEC –- for
SEC
forexample,
example, by
by giving
givingthe
theSEC
SEC express
express authority to
direct
and
supervise
all
Board
actions
direct and supervise
Board actions and
and totofire
fireBoard
Board
membersatatwill.
will. InInsuch
members
suchaastructure,
structure, the
the Board
Board would not
not
thethe
differ from
from any
any other
other inferior
inferiorofficers
officersininthe
theSEC.
SEC.In In
meantime, in my judgment,
meantime,
judgment, the
the Board’s
Board’s structure
structure violates the
Constitution of
Constitution
of the
the United
United States.
States.

***
would hold
that the
structure structure
I would
hold
that PCAOB’s
the PCAOB’s
unconstitutionally
restricts
the
President’s
unconstitutionally restricts the President’s appointment
appointment and
and
powers. II respectfully
removal powers.
respectfully dissent.
dissent.

