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By:
Gaye L.
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Huxoll
Gaye
Supreme Court
Court in
in Gross v.
v. FBL
FBL Financial
Financial Services,
The U.S. Supreme
Services, Inc.,
Inc., No.
No. 08-441
08-441 (June
(June 18, 2009)
has
held
that
the
burden-shifting
analysis
that
is
available
in
so-called
mixed-motives
has held that the burden-shifting analysis that is available in so-called mixed-motivescases
cases under
under
Title VII
under the
theAge
AgeDiscrimination
Discriminationin
in Employment
EmploymentAct
Act (ADEA).
(ADEA).
Title
VIIdoes
does not
not apply to claims under
Rather, the
the Court
Court held
held that
that aa plaintiff
plaintiff bringing
ADEA bears
bringingaa disparate
disparate treatment claim under the ADEA
bears
proving by
evidence that
that his
his or
or her
her age
agewas
wasthe
the"but-for"
"but-for"
the burden of proving
by aa preponderance
preponderance of the evidence
cause of
of the
the challenged
challenged adverse
adverseemployment
employment action.
action. In
In other words, even
if there
cause
even if
there is
is some
some
evidence
that
age
was
a
factor
in
the
challenged
employment
decision,
the
plaintiff
cannot
evidence that age was a factor in the challenged employment decision, the plaintiff cannot
prevail unless
she can
can prove
prove that,
that, but
but for
for his or her
age, the
the employer
employer would not
prevail
unless he
he or she
her age,
not have
have taken
taken
the
challenged
action.
the challenged action.

Case
Background
Case Background
Jack
Gross,who
whowas
wasborn
borninin1948,
1948,first
firstbegan
beganworking
workingfor
for FBL
FBL Financial Services,
Services,Inc.
Inc. (FBL)
(FBL) in
Jack Gross,
1971. He left FBL
FBL in
in1978
1978 but
but returned
returned in
in 1987,
1987, after which
which he
he received regular promotions. In
2001,
after
Gross's
long-time
supervisor
was
demoted
and
then
retired, his
his new
new supervisor
2001, after Gross's long-time supervisor was demoted and then retired,
supervisor
changed Gross's
Gross'sjob
job title.
title. Although
Although his
Gross believed
believed the
the title
title
changed
his job
jobduties
duties remained
remained the
the same,
same, Gross
change
constituted
a
demotion
because
he
received
fewer
points
in
the
company's
salary
grade
change constituted a demotion because he received fewer points in the company's salary grade
part of a department
department restructuring,
restructuring, Gross was
was moved
moved to
to another
another position.
position. He
system. In 2003,
2003, as
as part
He
demotion because
becausemany
manyresponsibilities
responsibilities associated
associated with
with his
also viewed this
this reassignment
reassignment as
as aa demotion
former position
position were
were transferred
transferred to a newly
newly created
created position that was given to a woman in her
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early
early forties
forties whom
whom he
he had
had previously
previouslysupervised.
supervised. Gross
Gross was
was 54
54 at
at the time.

Gross filed suit
suit under
under the
the ADEA,
ADEA,claiming
claimingthat
thatthe
the2003
2003reassignment
reassignment amounted
amounted to
to age
age
discrimination. The
trial, where
discrimination.
Thecase
case proceeded
proceeded to trial,
where Gross
Gross introduced
introduced evidence
evidence suggesting
suggesting that his
reassignment
was based
basedatatleast
leastininpart
parton
onhis
hisage.
age.The
Thejury
jury was
was instructed
instructed that
that itit should
should return
reassignment was
return aa
verdict for
verdict
forGross
Gross ififhe
heproved
provedby
byaapreponderance
preponderance of
of the
the evidence
evidence that
that his
his reassignment
reassignment
constituted
a
demotion,
and
that
his
age
was
a
motivating
factor
(i.e.,
played
part or
or role)
role) in
in the
constituted a demotion, and that his age was a motivating factor (i.e., played aa part
the
jury was
demotion decision. The jury
was further
further instructed
instructed that, ifif FBL
FBLproved
provedby
byaapreponderance
preponderance of the
evidence
that it
it would
regardless of
of his
his age,
age, then
then its
its verdict
verdict should
should be
be for
for
evidence that
would have
have demoted
demoted Gross
Gross regardless
FBL. The
FBL.
The jury
juryfound
foundfor
forGross
Grossand
and awarded
awarded him
him $46,945
$46,945 in
in lost
lost compensation.
compensation.
FBL appealed
the jury
jury verdict
verdict to the
the U.S.
U.S. Court
Court of
of Appeals
Appeals for
for the
the Eighth
Eighth Circuit.
Circuit. Among
FBL
appealed the
Among other
things, FBL
challenged
the
jury
instructions
with
respect
to
the
elements
of
the
claim
FBL challenged
jury instructions with respect to the elements of the claim and
and burden
the Supreme
SupremeCourt's
Court'sholding
holding in
in Price
of proof.
proof. The
The challenged
challenged instructions
instructions were
were based
based on the
1 In that case, the Court held that, if a Title VII plaintiff shows that
Waterhouse v.
v. Hopkins.
Hopkins.1
Waterhouse
In that case, the Court held that, if a Title VII plaintiff shows
discrimination
discrimination was
was aa motivating
motivating factor
factor in
inthe
the challenged
challenged employment
employment action,
action, the
the burden shifts to
regardless of
of that
that impermissible
impermissible
the employer to
to show
show that
that itit would
wouldhave
have taken
taken the
the same
same action regardless
consideration.
The
Eighth
Circuit
found
that
the
jury
had
been
improperly
instructed.
Although it
consideration. The Eighth Circuit
been improperly instructed. Although
agreed that
that Price
Price Waterhouse
Waterhouse is
is controlling
controlling with
agreed
withrespect
respect to
to certain
certain mixed-motives
mixed-motivescases,
cases, the
the
Eighth Circuit
opined
that,
pursuant
to
Justice
O'Connor's
concurring
opinion
in
Price
Circuit opined that, pursuant Justice O'Connor's concurring opinion in
Waterhouse, the
the burden
burden of
of persuasion
persuasionin
in such
suchcases
casesshifts
shiftstotothe
theemployer
employeronly
onlyifif the
the plaintiff
plaintiff has
Waterhouse,
has
presented
direct
evidence
of
discrimination.
Because
Gross's
case
was
based
on
circumstantial
presented direct evidence of discrimination. Because Gross's case was based on circumstantial
evidence, the
the Eighth
Eighth Circuit
Circuit found that the mixed-motives instruction was improper.
evidence,
Accordingly, the
Accordingly,
theEighth
EighthCircuit
Circuitreversed
reversedand
andremanded
remanded for
foraa new
new trial.
trial.Gross
Grossappealed
appealed the
the
Eighth Circuit's
Circuit's decision
decision to
to the
the Supreme
Supreme Court.

The Supreme
Supreme Court's
Court's Analysis
The
Supreme Court
Court vacated
vacated the
the Eighth
Eighth Circuit's
Circuit's decision
the case
case for
for further
further
The Supreme
decision and
and remanded
remanded the
proceedings. The
The Court
Court found
found that
that aamixed-motives
mixed-motives instruction
instruction is never
never appropriate
appropriatein
in an
anADEA
ADEA
proceedings.
case,
regardless
of
whether
the
plaintiff
presents
direct
or
circumstantial
evidence.
The
Court
case, regardless of whether the plaintiff presents direct or circumstantial evidence. The Court
reasonedthat,
that,following
following Price Waterhouse,
Congresshad
hadamended
amendedTitle
TitleVII
VIIto
toexplicitly
explicitly
reasoned
Waterhouse, Congress
authorize discrimination
discrimination claims
in
which
a
plaintiff's
membership
in
a
protected
class
claims in which a plaintiff's membership in a protected class was
was aa
"motivating factor"
however, itit did not
"motivating
factor"ininthe
theemployer's
employer'sdecision.
decision. When
When Congress
Congress did so however,
similarly
amend
the
ADEA
to
permit
such
claims.
Therefore,
the
Court
similarly amend
ADEA to permit such claims. Therefore, the Court concluded,
concluded, its
its decisions
decisions
involving Title
involving
TitleVII
VIImixed-motives
mixed-motivesclaims
claimsdo
donot
notapply
applyto
toage
age discrimination
discrimination claims.

The
Court thus
of the
the ADEA
ADEA to
The Court
thus turned
turned to
to the
the language
language of
todecide
decidewhether
whetherthe
thestatute
statute authorizes
authorizes aa
ADEA provides
mixed-motives discrimination claim. The ADEA
provides that it is unlawful
unlawful for
foran
an employer
employer to
2 Based on the
discriminate
against
an
employee
or
applicant
"because
of"
his
or
her
age.2
discriminate against an employee or applicant "because of" his or her age. Based on the
"ordinary meaning"
the Court
Court concluded
concludedthat
thatan
anADEA
ADEA plaintiff
plaintiff must
"ordinary
meaning" of
of this
this statutory
statutory language,
language, the
prove
that
his
or
her
age
was
the
reason
for
or,
in
legal
parlance,
the
but-for
cause
of –- the
prove that his or her age was the reason for – or, in legal parlance, the but-for cause of
the
the plaintiff
plaintiff retains
the "but"butemployer's decision. Therefore, the
retains the
the burden of proving
proving that
that age
age was the
for"
cause
of
the
challenged
employment
action.
for" cause of the challenged employment action.
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Implications
Implications of
of the
the Decision
Decision
Although ititseems
significant victory
Although
seems at first blush to constitute a significant
victoryfor
foremployers,
employers,the
theGross
Gross case
case
about how
how employers
employers should
should apply
apply the
theantidiscrimination
antidiscrimination laws but about how job
is not so much about
bias complaints are
are brought
brought and
andlitigated.
litigated. As
As such,
such, itit should
should have
havelittle
little practical impact on
Moreover, given the
the current
current political
political climate, itit seems
likely that Congress
will act to
employers. Moreover,
seems likely
Congress will
overturn Gross
Gross to
to bring
bring standards
standardsunder
underthe
theADEA
ADEAback
backininline
linewith
with Title
Title VII.
VII. In
the
meantime
In the meantime
though, and
of whether
whether Congress
ever takes
takes any
any action
action in
in response
to this
this decision,
decision,
though,
and regardless
regardless of
Congress ever
response to
employers should bear
bear in
in mind
mind that they will
will have
the
greatest
success
in
avoiding
liability
have the greatest success in avoiding liability under
the employment discrimination
discriminationstatutes
statutes ififthey
theycan
canensure
ensure that
that an
an employee
employee or applicant's
applicant's
protected
characteristics
are
not
a
factor
in
employment
decisions.
protected characteristics are not a factor in employment decisions.

1 490
490 U.S.
U.S. 228
228 (1989).
(1989).
1

229
29 U.S.C.
U.S.C. §§ 623(a)(1).
623(a)(1).
2
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