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Alert: First
Employer Liable
Liable for
for
Employment Alert:
First Circuit
CircuitRevisits
Revisits Faragher-Ellerth
Faragher-EllerthDefense
Defense and
and Holds Employer
Harassment, Underscoring
Underscoring Importance
Importance of Comprehensive Complaint Procedure and Training
Harassment,
Programs
2/13/2009
In October 2008,
2008, we
we reported
reported on
on the
the case
caseof
of Chaloult
Chaloult v.
v. Interstate
Interstate Brands
Corporation, in which the United States Court
Court of
of Appeals
Appealsfor
for the
the First
First Circuit held that
Brands Corporation,
that an
an employer could not
be vicariously
vicariously liable
liable for sexual
harassmentwhere
wherethe
theplaintiff’s
plaintiff’s co-worker who
who witnessed
witnessedthe
the incidents
incidentsfailed
failed to
to report them as required under
under the
the employer’s
employer’s policy.
policy. In short, the
sexual harassment
Chaloult court
court found
found that
thatthe
theemployer
employercould
couldsuccessfully
successfullydefend
defendagainst
against an
an employee’s
employee’s claim
claim for
forsexual
sexual harassment
harassment under Title
Title VII
VII using
using the so-called Faragher-Ellerth
Faragher-Ellerth defense,
defense, which
shield aa company
companyfrom
from liability
liability where
and (ii) the
to avoid harm
harm were not.
may shield
where (i)
(i) its
itsown
own actions
actions to
toprevent
preventharassment
harassment were reasonable, and
the employee’s
employee’s actions in seeking
seeking to
1 This This
Recently, the
the First
First Circuit
Circuithad
hadthe
theopportunity
opportunitytotorevisit
revisitthe
theFaragher-Ellerth
Faragher-Ellerthdefense,
defense,ininMonteagudo
Monteagudo
v. AEELA.1
however,
the court
the defense
didshield
not the
time,time,
however,
the court
foundfound
the defense
did not
Recently,
v. AEELA.
shield
thefrom liability.
employer
The director
director of
liability.These
Theseare
arethe
therelevant
relevantfacts
factsofofthe
thecase.
case.Michelle
MichelleMonteagudo
Monteagudo was
was subjected to
to unwelcome
unwelcome touching
touching and
and propositioning by her supervisor. The
human
resources, who
who was
wasaagood
goodfriend
friend of
of the
the supervisor,
supervisor, was
was aware
aware of,
of, and participated
participated in,
policy required employees
human resources,
in,the
theharassment.
harassment.An
AnAEELA
AEELA policy
employees to report
report instances
instances of
of sexual
sexual
harassment
to the
the human
human resources
resourcesdepartment
departmentor,
or, ifif the alleged harasser
waswithin
within or
or close
close to
to the
the department,
department, to
did not report
report
harassment to
harasser was
to the
thecompany’s
company’s Executive
Executive Director.
Director.Ms.
Ms. Monteagudo
Monteagudo did
the harassment
as required
required under
under the
the policy because
the harasser
harasserwas
wasclose
closetotothe
thedirector
director of human
human resources
resourcesand,
and,she
shebelieved,
believed,to
to the
the Executive
Executive Director.
Director.
harassment as
because the

Analyzing
the two prongs
of the
the Faragher-Ellerth defense, the court
Analyzing the
prongs of
court agreed
agreed with
with the
theparties
partiesthat
thatthe
theemployer
employerhad
hadtaken
takenreasonable
reasonablesteps
stepsto
toprevent
preventharassment
harassment by
by establishing
establishing an
an
anti-discrimination policy
Ms.
anti-discrimination
policy with
withaacomplaint
complaintprocedure.
procedure.Turning
Turningto
tothe
thesecond
second prong,
prong, the
thecourt
courtupheld
upheldthe
thejury’s
jury’sdetermination
determinationthat
that
Ms.Monteagudo
Monteagudodid
didnot
notact
actunreasonably
unreasonablywhen
when she
she
failed to
she believed
believed all
all of the contacts provided in
reporting policy were friends with
failed
to report
reportthe
theharassment
harassment because
because she
in the
the company’s
company’s harassment
harassment reporting
with her
her supervisor.
supervisor. Thus,
Thus, unlike in
in
Chaloult, the
Chaloult,
the Court
Court found
found the
the failure
failureto
toreport
reportreasonable
reasonablebecause
because the plaintiff’s
plaintiff’sonly
onlyavenues
avenues for
forreporting
reportingthe
thealleged
allegedmisconduct
misconduct were
were to
tothe
theharasser
harasser or his friends. Adding insult to
injury, the
did not act in
injury,
thecourt
courtupheld
upheldthe
thejury’s
jury’simposition
impositionofofpunitive
punitivedamages,
damages,which
whichare
areavailable
availableonly
onlywhere
wherean
anemployer
employer has
has not
not acted
acted in
in good
good faith.
faith. Here,
Here, the
thecourt
courtfound,
found,AEELA
AEELA did
good faith
faith because
show neither
neither (i)
(i) that
good
because itit could show
that ititmade
made its
itsemployees
employees aware of the
the anti-discrimination
anti-discriminationor
orharassment
harassment policies through either
either specific
specific education
education programs
programs or periodic reredissemination of
of written
written materials,
dissemination
materials, nor
nor (ii)
(ii)that
thatsupervisors
supervisors were
were otherwise
otherwise trained
trained to
to prevent
preventdiscrimination
discriminationor
orharassment
harassment from occurring.

Action Items for
for Employers
Employers
The
plaintiff’s success
in Monteagudo,
Monteagudo,particularly
particularly when
when compared
comparedwith
with the
the plaintiff’s
plaintiff’s lack
in Chaloult,
Chaloult, illustrates
The plaintiff’s
success in
lack of
ofsuccess
success in
illustrates the
the critical
criticalimportance
importanceofofhaving
havingininplace
placegood
good policies
policies and
and
practices for
harassmentand
andother
other discrimination
discrimination claims, and should
should remind
remind employers
employers that:
that:
for addressing
addressing harassment
A complaint procedure with
with too
too few
fewpoints
pointsof
ofcontact
contactmay
maynot
notbe
bereasonable;
reasonable;therefore,
therefore,employers
employersshould
shoulddesignate
designate several
several individuals
individuals as
as reporting
reporting contacts
contacts in
in aa company,
company, and
should
consider designating
designatingan
anexternal
externalreporting
reporting contact
contact for
for harassment
harassment that
that involves
involves the
the company’s
company’s top
top managers.
managers.Overall,
Overall,the
the employer
employer should
shouldstrive
striveto
to provide
provide aa point
point of contact
should consider
for
that is
for each
each employee that
is far
far enough
enough removed from
from the
the alleged
alleged harassment
harassment to make reporting
reporting reasonable.
reasonable.
Training is an
an important
important tool
toolfor
foremployers,
employers,both
bothas
asaameans
means to
to educate
educate employees
employees and to limit
limitrisk.
risk.Employers
Employersshould
should implement
implementtraining
trainingand
andawareness
awareness programs,
programs, or review
review and
and
revise existing
existing programs,
programs, to
to maximize
maximize the
the impact
impact of anti-discrimination
anti-discrimination policies
policies and
and complaint
complaint procedures.
procedures.

Further Information
For our summary
summary of
of the 2008 Chaloult case mentioned above, please see
see our
our recent
recent advisory:

First Circuit
to Hold
CircuitReinforces
Reinforces Faragher-Ellerth
Faragher-EllerthDefense
Defense by
by Refusing
Refusing to
Hold Employer
Employer Liable
Liable for
forUnreported
UnreportedHarassment
Harassment (Mintz
(Mintz Levin
Levin Employment
Employment Advisory,
Advisory, October
October 3,
3, 2008)
2008)
Endnotes
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