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PRELIMINARY
PRELIMINARYSTATEMENT
STATEMENT
AND REPLY
REPLY STATEMENT
STATEMENTOF
OFFACTS
FACTS
In opposition
opposition to
to the
the motion
motionby
bythe
theAssociate
AssociateDefendants,
Defendants,Reba
Reba Massey,
Massey, Jennifer
Jennifer Sabel
Sabel

and
Ryman, plaintiff
plaintiff Caroline
takes two
two tacks.
and Ross
Ross Ryman,
Caroline Mazzone
Mazzone takes
tacks. Realizing
Realizing that
thatthere
thereisisnono
substantive
factual premise
premise whatsoever
whatsoeverfor
for the
the assertion
assertion of
of jurisdiction over
substantive factual
over the
the Associated
Associated
Defendants,
plaintiff makes
waived their
Defendants, plaintiff
makes the
the specious
specious argument
argument that the Associate Defendants
Defendants waived

rights to object to
to personal
personaljurisdiction
jurisdiction based
basedon
ontheir
their“participation”
“participation”in
inthe
thelitigation
litigation “since
“since April
April
2005,” and that
that if
if the Court will
will only
there is
is jurisdiction
jurisdiction after all.
onlyaccept
accept invented
invented facts,
facts, then there

The
anyone
with
thethe
record,
The irony of
of plaintiff’s
plaintiff’swaiver
waiverclaim
claimis isevident
evidentto to
anyonefamiliar
familiar
with
record,
because
theonly
onlyreason
reasonthis
thislitigation
litigation has
hastaken
takenover
overtwo
twoyears
yearstotoget
gettotothis
thispoint
pointisisplaintiff’s
plaintiff’s
because the
inaction, requests
for extensions
extensions of
of time –
- granted
requests for
granted over
over the
the objection
objection of
of the
the Associate
Associate Defendants
Defendants

-– and
dithering. What
notable isis that
that(1)
(1)plaintiff
plaintiff fails to identify
identify aa single prior
and procedural
procedural dithering.
What is also notable
opportunity, as
casesdiscussed
discussedbelow
belowconsistently
consistentlyhighlight,
highlight,for
for the
thejurisdiction
jurisdiction objection to
as the cases

be
decided by
by motion,
motion, and
and (2)
(2) any
jurisdiction motion
motion brought
brought prior
prior to the close
be decided
any personal
personal jurisdiction
close of

discovery
plaintiff
that that
discovery would have
have inevitably
inevitably have
have been
beengreeted
greeted with
withthe
theobjection
objectionby by
plaintiff
“discovery will
willprove
prove the
the jurisdictional
jurisdictional facts”
facts” -–which,
which,quite
quiteclearly,
clearly, itithas
has not.
The procedural
procedural “truth”
“truth” must
here. First,
First, itit must be
be noted
notedthat
thatplaintiff’s
plaintiff’s
must first
first be
be addressed
addressed here.

use
of the
the date
date “April
“April 2005”
use of
2005” isisvery
verymisleading.
misleading. That
Thatisisindeed
indeedthe
themonth
month(the
(theactual
actual date
date was
was

April
Complaint was
wasfiled.
filed. This
April 28,
28, 2005)
2005) during which the Complaint
Thishardly
hardlyconstitutes
constitutes participation
participation of

the
Defendants. Indeed,
Indeed,itit was
was nearly
nearly aa month
month later,
later, on
on May 25,
the Associate
Associate Defendants.
25, 2005,
2005, that
that the
the
Amended
Complaint was
was first
first filed,
Amended Complaint
filed, and
and in
infact
factthe
thecurrent,
current,operative
operative answer1
answer1 including
including the
the
necessaryjurisdictional
jurisdictional defense
defensewas
wasnot
notfiled
filedby
bythe
theAssociate
AssociateDefendants
Defendantsuntil
until–- after
after plaintiff
plaintiff
necessary
moved in October for leave to amend
amendor
orcorrect
correctits
itsown
owncomplaint
complaint –- December
December 28,
28, 2005.
2005. Thus it

11 An answer to the first Amended Complaint was filed by the Associate Defendants on August 15,
An answer to the first Amended Complaint was filed by the Associate Defendants on August 15, 2005.
2005.
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was
the day
day plaintiff
plaintiff claims,
was exactly eight months
months after the
claims, quite
quitedisingenuously,
disingenuously, that
that the
the Associate
Associate

Defendants
first “litigated”
“litigated” this
Defendants first
this case.
case. Not
Notonly
onlythis,
this,but
butthe
theinitial
initialconference
conferenceininthe
thecase
case did not

take
place until
until nearly
nearly aa month
monthlater,
later,on
onJanuary
January23,
23,2006.
2006.Until
Until this
this point,
point, then
then–- nine
nine months
take place

after the
the April
April 2005
claimed by
by plaintiff
plaintiff -–ititisisfair
2005 date
date claimed
fairtotosay
saythe
theAssociate
AssociateDefendants
Defendants did no
“litigating”
“litigating”besides
besidesavoiding
avoidingdefault
defaultand
and pleading
pleading their
their affirmative
affirmativedefenses.
defenses.

In the
participate in
in discovery by
the spring
spring of
of 2006,
2006, the
the Associate
Associate Defendants
Defendants did, indeed,
indeed, participate

serving
basic “paper
“paper discovery
discoverydemands”
demands”ononplaintiff
plaintiffand
andparticipating
participatingininher
herdeposition.
deposition. It
serving basic
would
to do
do otherwise,
otherwise, because
becausethere
therewas
wasno
noway
wayto
to know,
know, from
from the
would hardly
hardlyhave
have made
made any
any sense
sense to
the

record,
what the
the factual
factualbasis
basiswas
wasfor
forplaintiff’s
plaintiff’s personal
personaljurisdiction
jurisdictionclaim.
claim. And itit was
record, what
was at
at her
her
deposition that plaintiff
plaintiff admitted,
admitted, as
as set
set out in
in the
the Associate
Associate Defendants’ moving brief,
brief, that
that she
she
had
actual knowledge
knowledge whatsoever
whatsoever of
of any availment by any
had no actual
any of
of the
the Associate
Associate Defendants of this

State.
State. In
InMay
Maythe
thediscovery
discoverydeadline
deadlinewas
wasextended
extended until
untilSeptember
September 30, 2006,
2006, and, again
again in
October,
objection of the
expressedin
in aa letter
letter which
October, over the strenuous
strenuous objection
the Associate
Associate Defendants
Defendants expressed

also
advertedto
to the
the forum
forum issue
issue (see
(seeExhibit
Exhibit A
A hereto).
also adverted
hereto). Notwithstanding
Notwithstanding this
this objection,
objection, the
the
deadline
was extended,
extended,on
onplaintiff’s
plaintiff’s application,
deadline was
application, to
toDecember
December 1,
1, 2006;
2006; and
and again to March 15,
2007.
2007.

The
The best
best plaintiff can
can do
do in
inresponse
response to aa record
record of
of its
itsown
ownlassitude
lassitude isiscite
citetotothe
the
undisputed,
and fairly
fairly unremarkable,
hired an
an attorney
attorney from
undisputed, and
unremarkable, fact that the
the Associate
Associate Defendants
Defendants hired

New Jersey
an appearance
appearanceon
ontheir
theirbehalf
behalf and
and that
that that
that attorney
attorney complied
complied with
with the
Jersey who made
made an
the
Federal
Rules of
of Civil
Civil Procedure
and the
theorders
ordersofofthis
thisCourt.
Court. At no juncture prior
Federal Rules
Procedure and
prior to
to the
the close of

discovery
discovery was
was aa dismissal
dismissal based
based on
on defendants’
defendants’ personal
personal jurisdiction
jurisdiction defense
defense obviously
obviously
appropriate,
and indeed
indeedin
in the
the absence
absenceofofthe
theclose
closeofofdiscovery
discoveryplaintiff
plaintiff would inevitably
appropriate, and
inevitably have
have

2
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been
heard to
to insist
insist that the connection
connection between
between any
any actions
actions or
or legally cognizable omissions by
been heard
the
Defendants would
would only
the Associate Defendants
only be
be revealed
revealed during
during these
these defendants’ own depositions.
depositions.

Yet plaintiff
plaintiffdid
didnot
notsee
seefitfittotodepose
deposethe
theAssociate
Associate Defendants
Defendants all
all through
through 2006,
2006, thus
thus
guaranteeing
that that
that discovery
discovery could
could not
not be
be taken
taken and
andthe
theissue
issueresolved.
resolved. Finally,
Finally, on the
guaranteeing that
the last

day
February,2007
2007–- 22
22months
monthsafter
afterplaintiff
plaintiff first initiated this
this action
action –- plaintiff
day of February,
plaintiff took
took the
the

last
last of the
the Associated
Associated Defendant’s
Defendant’s depositions.
depositions. And,
And, as
as the
thebare
barerecord
recordset
setforth
forthininherher
opposition
plaintiff evinced
evinced not
not aa single
single word
word of
of testimony
testimony from any of the
opposition brief demonstrates,
demonstrates, plaintiff
the
three
of them
to support
the claim
claim that
of this
three of
them to
support the
that any
any of
of them
them availed
availed themselves
themselves of
this forum
forum such
such that
that the
the

assertion
of jurisdiction would be
assertion of
be proper
proper under
under traditional notions
notions of fair
fair play
playand
and substantial
substantial

justice.
justice. Months
Monthsofofmotion
motionpractice
practiceand
andquasi-discovery,
quasi-discovery, utterly
utterly unrelated
unrelated to
to the
the Associate
Associate
Defendants,
followed, until the
Defendants’ motion
motion to dismiss
dismiss was
was brought
brought in,
in, not
not in
Defendants, followed,
the Associate
Associate Defendants’
December,
but in
in August of this year.
December, but

Thus
plaintiffs’ two
Defendants’ jurisdictional
jurisdictional basis
basis for
for its
Thus plaintiffs’
tworesponses
responses to the
the Associate
Associate Defendants’

motion
to dismiss2
areeffectively
effectivelyrebutted:
rebutted:Any
Any delay
delayor
or prejudice
prejudicearising
arisingfrom
fromthe
theAssociate
motion to
dismiss2 are
Associate
Defendants’
“participation” in this
plaintiff’s
ownown
desultory
Defendants’ “participation”
this litigation
litigationisissolely
solelya aresult
resultof of
plaintiff’s
desultory
prosecution
of its own case.
plaintiff bothered
prosecution of
case. And,
And, when
when all
allwas
was said
said and
and done
done and
and plaintiff
bothered to get
get the
testimony of the Associate Defendants,
Defendants, she
shecould
couldnot
notby
byvirtue
virtue of
of that
that testimony,
testimony, or of her own,
link
link aa single
single action
action of
oftheirs
theirstotothis
thisState.
State. This
ThisCourt
Courtshould
shouldsend
sendaamessage
message to
to forum-shoppers
forum-shoppers
such
as plaintiff
plaintiff and
for the
the actions
actions of
of which they
such as
and rule that,
that, notwithstanding
notwithstanding their
their blamelessness
blamelessness for
are
accused, the
the Associate
Associate Defendants
Defendants here
here should
should never
never have
have been
been hauled
hauled into
into this honorable
are accused,
honorable

Court in the first
first place.
place.

22

The Associate
AssociateDefendants,
Defendants,asasset
setout
outininthe
thetheir
theirmoving
movingbrief,
brief, join
join in
grounds for
for dismissal
dismissal set
The
in the
the substantive
substantive grounds
set in
forth
Grant Wilfley
Wilfley defendants
well.
forth
in the
the submissions
submissions by the Grant
defendants as
as well.

3
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LEGAL
LEGALARGUMENT
ARGUMENT
I. THE
DEFENDANTS
DID NOT
THEASSOCIATE
ASSOCIATE
DEFENDANTS
DIDWAIVE
NOT THEIR
WAIVE THEIR
OBJECTIONS TO PERSONAL JURISDICTION.
JURISDICTION.
______
As set forth
forth extensively
extensively above,
above, the
the argument
argument that the Associate Defendants
Defendants waived their

constitutional
rights as
as to personal
they participated
participated in
in this
constitutional due
due process
process rights
personal jurisdiction because
because they

litigation depends
entirely on
on aa highly
highly strained
strainedinterpretation
interpretationofofthe
theword
word“participated.”
“participated.” Not
depends entirely

surprisingly,
surprisingly, plaintiff relies
relies for
forallallpractical
practicalpurposes
purposes on
onone
onecase
case totomake
makethis
thisargument,
argument,
Wyrough
& Loser,
Loser, Inc.
Inc.v.v.Palmor
PalmorLabs,
Labs,376
376F.2d
F.2d
543
1967),
a case
decided
well
Wyrough &
543
(3rd(3rd
Cir.Cir.
1967),
a case
decided
well before
before
any
any of
of the
the Associate
Associate Defendants
Defendants were
were born
born and
and called
called into
into question
question since
since and
and quite
quite inapposite
inapposite as
as
to
to the
the facts
facts here.
here.

Plaintiff cites
rule of Loser but not facts
cites the
the general
general rule
facts of the
the case.
case. In
InLoser,
Loser, there
there was,
was,
unlike here,
considerablemotion
motion practice
practiceon
onthe
themerits
meritsprior
prior to
to the
the raising
raising of
of the
the jurisdictional
here, considerable
ground for dismissal:

The complaint, containing a request
for an
an injunction pendente
lite, was
was filed
filed on
request for
pendente lite,
February
14,
1966,
and
a
summons
was
issued
on
February
17th
and
received
February 14, 1966, and a summons was issued on February 17th and received on
on
February
18th, requiring
requiring an
an answer
answerwithin
within thirty-five
thirty-five days.
February 18th,
days. No
No answer
answer or motions

were
thethe
hearings
thethe
motion
for for
a preliminary
were filed prior
priortotoororduring
during
hearingsonon
motion
a preliminary
injunction
2nd. At
At
injunction which
whichwere
were held
held on
on February
February 25th
25th and
and 28th and March 1st and 2nd.
the
conclusion
of
the
hearing
on
March
2nd,
the
district
court
orally
stated
its
the conclusion of the hearing on March 2nd, the
orally stated
findings of fact
fact and
and conclusions
conclusions of law
law and
and announced
announced its intention to enter
enter aa
preliminary injunction ItIt was
not
until
March
18th
that
defendant
first
raised
was not until March 18th that defendant first raised the
the
question
formal
findings,
the the
district
courtcourt
question of personal
personal jurisdiction.
jurisdiction. InInitsits
formal
findings,
district
considered
this argument
and held
held that:
that:
considered this
argument and
‘*
‘* *** *any
anyalleged
allegeddefect
defectininregard
regard to
to *** ** *service
service(upon
(uponthe
thedefendant)
defendant) and
and to
jurisdiction
of
the
person
was
waived
by
defendant
by
its
action
in
participating
jurisdiction of the person
defendant by its action in participating in
day-to-day hearings
hearings on
on the
the issue
issueof
of the
the preliminary
preliminary injunction
injunction wherein
wherein defendant
defendant
cross-examined
plaintiff's
witnesses
and
called
to
the
stand
witnesses
in its
its own
cross-examined plaintiff's witnesses and called to
stand witnesses in
behalf.'

376
545-546. Here,
other
judicial
376 F.2d
F.2d at
at 545-546.
Here,ofofcourse,
course,there
therehas
hasbeen
beennonopreliminary
preliminaryor or
other
judicial
engagement
with the
the merits
merits of
of this
this case,
case,until
until now.
now. And,
engagement with
And, unlike
unlikethe
thedefendant
defendant in
in Loser,
Loser, here
here the

4
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Associated
Defendantspreserved
preservedtheir
theirjurisdictional
jurisdictionaldefense
defenseinintheir
theirAnswer,
Answer,which
which plaintiff
plaintiff
Associated Defendants

never
been
considered
considering
thethe
never disputes.
disputes. This
Thisdistinction
distinctionhashas
been
considereddispositive
dispositivewhen
when
considering
application of Loser.
Loser. Thus:
First,
point out,
of
First, as
as defendants
defendants point
out, there
there are
are general
general questions
questions about
about the
the soundness
soundness of
the rule Loser enunciates.
enunciates. More importantly,
is factually
factually
importantly, however,
however, isis that
that the
the case
case is

distinguishable:
Defendantshere
hereboth
both sought
soughtto
to preserve
preservetheir
their objection
objection in the
distinguishable: Defendants
the
first pleading
substantive
pleading and
and then
then raised
raised the
the issue
issue inintheir
theirfirst
first
substantiveresponsive
responsive
pleading
facts remove
from the
Loser
pleading before
before the
the hearing
hearing was
was held.
held. These
These facts
remove the
the case
case from
the Loser
holding.
For its part, plaintiff
plaintiffpoints
pointstotoaaseries
series of
of opinions
opinionsholding
holdingthat
thataadefendant
defendant has
has not
waived its objections
by
participation
in
a
pretrial
motion
hearing.
While
each
objections
motion hearing. While each of
these
casesisisfactually
factually distinguishable
distinguishable from the
these cases
the instant
instant case,
case, the Court believes
believes
the general
general rule they reflect
reflect is
is aa sound
sound one.
one. Thus, the Court
Court holds
holds that
that defendants
defendants
here
here did not waive
waive their
their personal
personal jurisdiction
jurisdictionand
andvenue
venueobjections
objectionsbecause
because they
preserved
themin
in their
their first pleading
the preliminary injunction) and
preserved them
pleading (opposing
(opposing the
and

asserted
theminin their
their first substantive
pleading(this
(this motion),
motion), filed
asserted them
substantive responsive
responsive pleading
prior to the preliminary injunction
injunction hearing.
hearing.
Drayton Enterprises,
1177, 1181-82
1181-82 (D.N.D.
(D.N.D. 2001) (internal
Enterprises, L.L.C. v. Dunker,
Dunker, 142
142 F.Supp.2d
F.Supp.2d 1177,
citations omitted).
Indeed,
plaintiff implicitly
Indeed, plaintiff
implicitlyadmits,
admits,by
byitsitsquotation
quotationfrom
fromLoser,
Loser,that
thatthe
thecase
case is
is inapposite,
inapposite,
for
says, “preliminary
“preliminary matters
as .. .. . personal
personal jurisdiction
jurisdiction .. .. .. should
for as
as the quote says,
matters such as
should be
be raised
raised

and
disposedof
ofbefore
before the
the court
court considers the merits or quasi-merits
quasi-merits of
of aa controversy.”
controversy.” Loser,
and disposed
nd at 547; Plaintiff’s Opp. Brief at 2 (emphasis added). But of course, this Court
376
F.2nd
376 F.2
at 547; Plaintiff’s Opp. Brief at 2 (emphasis added). But of course, this Court has not
has not
considered
the merits
merits or
or quasi-merits
quasi-merits of this controversy and, if
if ititrules
considered the
rulesas
as urged
urged by
by the
the Associate

Defendants,
will not.
Defendants, itit will
not. See,
See, Tracinda
Tracinda Corp.
Corp. v.
v. Daimlerchrysler
Daimlerchrysler AG,
AG, 197
197 F.Supp.2d
F.Supp.2d 86 (D.Del.
2002) (distinguishing Loser where
where “the Court did not
not touch
touch on
on the
the merits
merits or quasi-merits
quasi-merits of the
the
case
before addressing
addressingthe
thepersonal
personaljurisdiction
jurisdiction issue”).
case before

Plaintiff also
without citing
citing any
any authority
authority to the effect,
also suggests,
suggests, without
effect, that
that participation
participation in
discovery
constitutesaawaiver.
waiver. As
discovery constitutes
As set
set forth
forth above,
above, any
any such
such “participation”
“participation” by
by the
the Associate
Associate

5
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Defendants
wasof
of the
the most
most marginal
marginal and,
and,in
in fact,
fact, reluctant
reluctant sort.
sort. But
Defendants was
But in
in any
any case,
case, courts
courts in this
Circuit
Circuit have
have rejected this proposition:

The
to personal
jurisdiction by
The plaintiff
plaintiff argues
argues that
that the
the defendants
defendants consented
consented to
personal jurisdiction
litigating on
the
merits:
they
participated
in
discovery
and
demanded
on the merits: they participated in discovery and demanded replies
replies
within
can waive
waive lack
lack of personal
personal jurisdiction
jurisdiction by engaging in
within 30
30 days.
days. Defendants can
litigation, but
plaintiff cites
but the
the cases
cases plaintiff
cites for this
this proposition
proposition involve
involve much
much more
more
aggressive
and
long-term
litigation
than
is
present
here.
aggressive and long-term litigation than is present here.

In Continental
Continental Bank
Bank v.
v. Meyer,
Meyer, 10
10 F.3d
F.3d1293
1293(7th
(7thCir.1993),
Cir.1993),defendants
defendants had
had
waived
lack of personal
jurisdiction by
by participating
participatingin
in litigation
litigation for over twowaived lack
personal jurisdiction
and-a-half
years without contesting
and-a-half years
contesting personal
personal jurisdiction. Defendants
Defendants here
here only
instituted
discovery to
to meet
the court's
court's discovery
discovery deadline
deadlineifif the
the action
action is not
instituted discovery
meet the
not
dismissed.
In
In
re
Texas
Eastern
Transmission
Corp.,
15
F.3d
1230
(3rd
dismissed. In
re Texas Eastern Transmission Corp., 15 F.3d 1230 (3rd
Cir.1994), counterclaim defendants
consentedtotopersonal
personaljurisdiction
jurisdictionby
by failing
failing
defendants consented
to move
move to
to dismiss
dismiss before
before litigating motions
motions for
for summary
summary judgment
judgment on
on other
other
grounds.
Here the defendants
contestedpersonal
personaljurisdiction
jurisdiction in their
grounds. Here
defendants contested
their responsive
responsive
pleading and
and have
have not
not filed
filed any motion or
other intent
intent to submit to
or demonstrated
demonstrated other
the
the jurisdiction of
of this
this court
court beyond
beyond the
the minimal
minimal action
action of
ofrequesting
requesting discovery.
discovery.
Plaintiff's
Plaintiff'sargument
argument isis unpersuasive.
unpersuasive.
Paul Yanuzzi
Builders, LLC,
LLC, 2003
2003 WL
WL 925368
(E.D.Pa. 2003)
2003)atat*2.
*2. Here,
Yanuzzi Builders,
925368 (E.D.Pa.
Here, while
while there
there have
have
been
yearsof
of litigation,
litigation, most
with nothing
been years
most of
of the
the time
time has
has passed
passed with
nothing happening,
happening, and most of that is

due
importantly,
here,
as in
Yanuzzi
Builders,
due to the
the plaintiff’s
plaintiff’sdelays.
delays.More
More
importantly,
here,
as Paul
in Paul
Yanuzzi
Builders, “the
defendants
contestedpersonal
personaljurisdiction
jurisdictioninin their
their responsive
responsive pleading
pleading and
and have
have not
not filed
filed any
defendants contested

motion
otherintent
intent to
to submit
submit to the
motion or demonstrated
demonstrated other
the jurisdiction
jurisdiction of
ofthis
thiscourt
courtbeyond
beyondthe
the
minimal
minimal action
action of
of requesting
requesting discovery,”
discovery,”and
and here,
here, too, plaintiff’s
plaintiff’sargument
argumentisisunpersuasive.
unpersuasive. See
See

also,
Intern. Co.
Co. Ltd., 2004
WL 503541
also, Malaysia Intern. Shipping
Shipping Corp. Berhad
Berhad v. Sinochem
Sinochem Intern.
2004 WL
503541

(E.D.Pa.),
vacatedononother
other
grounds,
F.3d
(3rd 2006)
Cir. 2006)
*7find
(“toDefendant's
find
(E.D.Pa.), vacated
grounds,
436436
F.3d
349349
383383
(3rd Cir.
at *7 at
(“to
Defendant's
prior discovery
discovery application
application and
and this
this Court's
Court's order
order relevant
relevant to
toaadetermination
determination ofofpersonal
personal
jurisdiction
would be
be inconsistent
inconsistentwith
withother
otherfindings
findingsin
inthis
thisCircuit”).
Circuit”).
jurisdiction in
in this
this case
case would
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II. THE
OFOF
ANY
EVIDENCE
OFOF
A PURPOSEFUL
THERECORD
RECORDISISBARE
BARE
ANY
EVIDENCE
A PURPOSEFUL
COURSE
PLAINTIFF
IN THE
STATE
OF OF
COURSE OF
OF CONTACT
CONTACTWITH
WITH
PLAINTIFF
IN THE
STATE
NEW JERSEY BY THE ASSOCIATE
ASSOCIATE DEFENDANTS.
Plaintiff’s
Plaintiff’ssecond
second point in
in opposition
opposition to
to this
this motion
motion isis that,
that, contrary
contrary to
to all
all the
the evidence
evidence in
the record, defendants
defendants “engaged
“engagedin
in aa purposeful
purposeful course
courseof
of contact
contact with
with Ms. Mazzone here in the

State
of New Jersey.”
Jersey.” Plaintiff
truly pathetic
State of
Plaintiffthen,
then, at
at page
page 4 of
of her
her opposition
opposition brief,
brief, sets
sets forth a truly
pathetic

list of
constitute that
that “course
“course of
of alleged
alleged actions
actions by
bythe
theAssociate
Associate Defendants
Defendants that
that supposedly
supposedly constitute

contact”
of which
which is supported by aa citation
citation to the record.
contact” –- not one of
It
It hardly
hardly matters.
matters. Assuming,
Assuming,arguendo,
arguendo,that
thatthese
these actions
actions were properly before the Court
for
to establish
establishminimum
minimum contacts
contacts –for its
its consideration,
consideration, they
they could
could hardly
hardly satisfy
satisfy the
the test
test necessary
necessary to

a requirement
requirement of federal
federal constitutional
constitutional dimensions.
dimensions. Considered
Considered seriatim,
seriatim,these
these alleged
alleged actions
actions
are
asfollows:
follows:
are as

••

“They called
called Ms.
Ms. Mazzone
Mazzone over
over the
thetelephone
telephone on
on many
manyoccasions
occasions to
to engage
engage her
her
services
as aa background
background actor.”
actor.”
services as

o Response:
does
thethe
Associated
Response:Plaintiff
Plaintiff
doesnot
notsay
saywhich
whichofof
AssociatedDefendants
Defendants made
made
these
telephone calls;
calls; when
when they
they were
were made;
these telephone
made; how many
many were
were made;
made; where
where
plaintiff
receivedthem
them(it
(it isis virtually
virtually impossible in our
plaintiffwas
was located
located when she
she received

era
willwill
ring,ring,
regardless
of theofarea
era to
to know
knowwhere
wherea phone
a phone
regardless
the code).
area code).
Furthermore, this Court ruled
ruled only
onlyweeks
weeksago
ago that,
that,as
as courts
courts have
have recognized
recognized

for decades,
telephone calls
calls that
that are
are incidental to aa business
decades, telephone
business relationship do
not constitute minimum
minimum contacts.
contacts. Deflora
DefloraLake
LakeDevelopment
Development Associates,
Associates, Inc.
v. Hyde Park Ltd. Partnership, 2007 WL 3125233 (D.N.J. 2007) at *3.
*3.

••

“They solicited
solicited gifts
giftsfrom
fromher
herininexchange
exchange for
forthe
the services
services that
that they provided to her,
her,

in violation
law.”
violation of
of New
New Jersey
Jersey law.”

7
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o Response:
that
these
claims
areare
controverted
and
notnot
Response: Besides
Besidesthe
thefact
fact
that
these
claims
controverted
and
supported
by the
the evidence,
evidence,they
theyhave
havenothing
nothingtoto do
do with
with the
supported by
the State
State of New
Jersey.
such acts
actswould
wouldbe
beaa“violation
“violation of
of New
New Jersey
Jerseylaw”
law” if,
if, in fact,
Jersey. True, such
New Jersey
law applied
applied to
to them,
them, which
which is very much in question
Jersey law
question ifif this
this State
State

has
no jurisdiction
jurisdiction over the Associate
Associate Defendants.
Defendants. It appears
thatplaintiff
plaintiff is
has no
appears that
arguing that because
New Jersey
Jerseylaw
lawforbids
forbids the
the alleged
alleged actions,
actions,this
this in
in itself
because New

amounts
to aa ground
ground for
for finding
finding minimum
amounts to
minimum contacts
contacts in
in New
New Jersey
Jersey –- aa concept
concept
that turns the
the entire
entire discussion
discussion of
of minimum
minimum contacts
(and choice
choice of
of law)
law) on its
contacts (and
head.
head.

••

“They kept in the
Wilfley files
the Grant Wilfley
files[in
[inNew
NewYork]
York]a aresume
resumeand
and head
head shot
shot of Ms.
Mazzone
sent from
from her
her home
home in
in New Jersey.”
Mazzone that
that she
she sent
Jersey.”

o This
Thisassertion
assertionpresents
presents the
the novel
novel concept
concept that
that aaplaintiff
plaintiffcan
canestablish
establisha a
defendant’s
minimum contacts
contactsinin that
that plaintiff’s home
defendant’s minimum
home state
state by delivering
delivering
something
to the
the defendant
defendant at
at its
its own domicile: ififthe
something to
thedefendant
defendant keeps
keeps the
the
material, a magical jurisdictional
jurisdictional bond
bond is
is formed
formed between
between where
where the material
was
sentand
andwhere
whereititisisfiled.
filed. Obviously plaintiff
plaintiff cites
was sent
cites no
no authority
authority to
to support
support
this innovative
laughable, and
and itit makes
mockery of
innovative suggestion
suggestion because
because itit is laughable,
makes aa mockery

the concept
concept of
of long-arm
long-arm jurisdiction.
jurisdiction.

••

“They
New Jersey
number.”
“They called
called her
her on
on the
the phone
phone at
at her
her New
Jersey number.”

o Response:
thisthis
point
plaintiff
is repeating
herself;
this this
was was
the first
Response: AtAt
point
plaintiff
is repeating
herself;
the first
specious
“minimum contacts”
specious “minimum
contacts”premise
premise proposed,
proposed, above.
above.

••

“They sent
locations in
in North Bergen,
for the
the work
sent her to sound
sound stage
stage locations
Bergen, New Jersey
Jersey for
they solicited her to do.”
do.”
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o Response:
Response:There
Thereisisnonosupport
supportininthe
therecord
recordfor
forthis
thisassertion,
assertion, nor
nor even
even any
any
proposed
connectionbetween
betweenany
anyspecific
specificaction
actionof
of any
any specific
specific one
one of the
proposed connection
the
Associate Defendants
Defendants and
and any
any particular assignment
sound stage
stage in
in New
assignment to a sound

Jersey.
if there
Jersey. Nor does
does plaintiff
plaintiff bring
bring legal
legal support
support for
for the
the assertion
assertion that,
that, if
there
were
such aa link, the
were such
the location
location of
of aa place
place of
ofemployment
employment and
and operated
operated by aa

third party
party (i.e.,
(i.e., the
the production
production company)
company) would justify
justify the
theassertion
assertion ofof
personal
jurisdiction over
personal jurisdiction
over aa third
third person
person who
who secured
secured that employment for the

plaintiff
plaintiff from
from another
another jurisdiction.

••

“Ms.
“Ms. Mazzone
Mazzone testified
testified that
thatthe
theDefendants
Defendants employed
employed numerous
numerous other
other New
New Jersey
Jersey

residents,
as background
backgroundperformers,
performers,asaswell,
well, just
just multiplying the
residents, as
the contacts
contacts the
the
purposely
in New Jersey.”
purposely made
made in
Jersey.”

o Response:
Court, though
thoughifif it
Response: The
Thereferenced
referenced “testimony”
“testimony” is
is not
not before
before the Court,
exists
exists it is
is not
not clear
clear how
how the
the fact
fact that
that the
the Associate
Associate Defendants
Defendants (who do not

“employ” anyone)
anyone) may
may have
have interacted
interacted with other
other persons
persons in New
New Jersey
Jersey

would help
help this plaintiff.
plaintiff. This
Thisisisnot
nota aclass
classaction
actionand,
and, as
as plaintiff
plaintiff admits,
admits,
she
claims specific,
specific, not
not general,
general,jurisdiction
jurisdiction here
here(Plaintiff’s
(Plaintiff’s Opp. Brief at 4.)
she claims

••

“They knew
Mazzone
knew or
or should
should have
have known
known that,
that,by
byreaching
reachingout
outtotoMs.
Ms.
Mazzoneand
and
employing her
her to work for
for Grant
Grant Wilfley’s
Wilfley’sprincipals
principalsininNew
NewJersey
Jerseyand
andelsewhere,
elsewhere,
their actions would
would have a substantial
substantial economic
economic affect
affect [sic]
[sic] in New Jersey.”

o Response:
Response:This
Thisclaim
claimwraps
wrapsup
upallallthe
theprior
priorfactually
factuallyunsupported
unsupported and
and legally
insufficient
them in aa
insufficient assertions
assertions in
in the
the rest
rest of
of the
the pargraph
pargraph and
and characterizes
characterizes them

conclusory
fashion. ItItalso
conclusory fashion.
alsoisispremised
premisedon
onthe
theunproved
unprovedassertion
assertion of
of an
an
principal-agent relationship between
between Grant
Grant Wilfley
Wilfley Casting
Casting and its production

9
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company clients, and
and elides
elides the
the distinction
distinction between
between Grant
Grant Wilfley
Wilfley Casting
Casting and
and

the
Defendantsasasindividuals.
individuals. The
adds
the Associate
Associate Defendants
The only
onlything
thingit it
addsis the
is the
allegation that some
sort of “substantial economic
some sort
economic effect” in
in New
NewJersey
Jersey has
has

been
causedby
by the
the Associate
Associate Defendants,
Defendants,but
butthat
thateffect
effect is
is not
not identified,
been caused
quantified
quantified or
or in
in any
any way
waylinked
linkedtotothe
theAssociate
AssociateDefendants
Defendants and
and this
this State.
State.

In short,
short, plaintiff
plaintiff has
has fallen
fallen far
farshort
shortininher
herattempt
attempttotoshow
showthat
thatthe
theAssociate
AssociateDefendants
Defendants
engaged
in aa purposeful
purposeful course
courseof
ofcontact
contactwith
with plaintiff
plaintiff in
engaged in
inthe
the State
State of
of New
New Jersey.
Jersey.

III.
OFFEND
TRADITIONAL
NOTIONS
OF FAIR
III. ITITWOULD
WOULD
OFFEND
TRADITIONAL
NOTIONS
OF PLAY
FAIR PLAY
AND SUBSTANTIAL
TOTO
REQUIRE
THETHE
ASSOCIATE
SUBSTANTIALJUSTICE
JUSTICE
REQUIRE
ASSOCIATE
DEFENDANTS TO TO
DEFEND
THEMSELVES
AGAINST
DEFEND
THEMSELVES
AGAINST
PLAINTIFF’S
IN IN
A JURISDICITON
TO WHICH
THEY THEY
PLAINTIFF’SCLAIMS
CLAIMS
A JURISDICITON
TO WHICH
HAVE
HAVE NO
NO CONNECTION.
CONNECTION.
Plaintiff claims
claims that
that itit would
would not
not offend
offend traditional
traditional notions
notions of
of fair
fairplay
playand
andsubstantial
substantial
justice
to defend
defend themselves
themselvesinin New
New Jersey.
Jersey. We
justice to require
require the
the Associate
Associate Defendants
Defendants to
We again
again
consider her
her purported
purported rationales
rationalesin
in turn
turn and
and suggest
suggestthat
thatthe
theCourt
Courtwill
will find
find them wanting:

First, plaintiff
plaintiff claims
claimsthat
thatthe
theburden
burden on
onthe
theAssociate
Associate Defendants
Defendants is “slight”
“slight”because
because
“many
“many thousands
thousands of people
people make the commute between Manhattan and New Jersey
Jersey twice every

week day” and makes
makes similar
similar generalities
generalitiesabout
aboutthe
themetropolitan
metropolitanarea.
area.Plaintiff’s
Plaintiff’s Opp.
Opp. Brief at
at

5. In
Inshort,
short, plaintiff
plaintiffisisarguing
arguingthat
thatininevery
everycase
case involving
involvingthe
the assertion
assertion of jurisdiction by this
Court over a New York
burden. We
York City
Citycitizen,
citizen,there
there isis never
never aa substantial
substantial burden.
We urge
urge the Court to

reject
and to focus
reject this reasoning
reasoning and
focus on
on the
the fact
factthat
thatthe
theAssociate
AssociateDefendants,
Defendants, as
as the
the record
record
indicates, have
have nothing
nothing to do with
with this
this State.
State.

Second,
plaintiff writes
Second, plaintiff
writes that
that “it
“itisisaxiomatic
axiomaticthat
thatthe
thecourts
courtsofofNew
NewJersey
Jerseyhave
have an
an interest

in adjudicating
concerningthe
thealleged
allegedinjury
injuryof
of aa New
New Jersey
Jerseyresident.”
resident.” Id. at
adjudicating aa matter
matter concerning
at 6.
6.
Accepting this
this analysis,
analysis, again,
again, would
would render
render any
any claim
claim by
byaaNew
NewJersey
Jersey resident
resident as
as meeting the
10
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second
prong of
of the
the “traditional
“traditional notions”
of why
second prong
notions” analysis,
analysis, when what is required is an analysis
analysis of
this particular
particular claim
courts should
should adjudicate.
adjudicate. And,
And, in fact, it is not:
claimisisone
onethat
thatthe
the New
NewJersey
Jersey courts

Based
on the
the record,
record, absolutely
absolutely every
every act
act complained
complainedof
of took
took place
outside this
this jurisdiction;
Based on
place outside

plaintiff
about her
her own
own travels
travelsinto
into the
the City
City of New York
plaintiff herself
herself testified
testified extensively
extensively about
York and
and her
her
supposed
“adventures” there
there involving
involving the
supposed “adventures”
the defendants;
defendants; every defendant
defendant is located outside
outside this

jurisdiction;
jurisdiction; and
and by all
all indications
indications the
the economic
economic activity -–casting
casting television
television shows
shows –- affects
affects the
the

economies
of states
statesother
otherthan
thanNew
NewJersey
Jerseyfar
farmore
morethan
thanititaffects
affectsNew
NewJersey.
Jersey. ItIt is hard to
economies of
credit the assertion
assertion that
that the
thecourts
courtsof
of this
this State
Stateare,
are,ininfact,
fact,interested
interestedinin“hosting”
“hosting” litigation
litigation that
has
sovery
very little
little to do with
with its
has so
its economy,
economy, its
its citizens
citizens or
or any
any articulated
articulated interest.

Plaintiff skips
skips the
the third
thirdfactor,
factor, “the plaintiff’s
plaintiff’sinterest
interest ininobtaining
obtainingconvenient
convenientand
and
effective
that this
this prong
prong does
doesininfact
factfavor
favorthe
theplaintiff
plaintiff –effective relief,” but
but itit may
may be
be fairly
fairly concluded
concluded that
and
is the
she brought
brought suit
suit here.
and is
the sole
sole reason
reason she
here.

Fourth,
her in
in having
Fourth, plaintiff complains
complains about
about the
the inconvenience
inconvenience toto her
having to re-file
re-file these
these
claims against the
the Associated
Associated Defendants
Defendantsin
inthe
theappropriate
appropriatejurisdiction.
jurisdiction. In
In fact,
fact,she
she should
should have

thought
of this at
thought of
at the
the outset.
outset. As
Asset
setforth
forthextensively
extensively ininthe
thefirst
firstsection
sectionofofthis
thisbrief,
brief,any
any
prejudice
or delay
delay resulting
resulting from plaintiff’s
prejudice or
plaintiff’sforum-shopping
forum-shopping and
and litigation
litigationchoices
choices are
are her own

fault.
Plaintiff
Plaintiff “acknowledges”
“acknowledges” that
that the
the fifth
fifthfactor,
factor,“the
“theshared
sharedinterest
interest of
ofthe
theseveral
several states
states in

furthering
social policies,”
policies,” does
does not
not apply
furthering fundamental
fundamental social
apply here.
here. This
This “catchall” prong
prong may,
may,
however, be
be of
of some
some use
useto
tothe
theCourt
Court–- for both New
New York
Yorkand
and New
NewJersey
Jersey have a policy, as all

the
do, of discouraging
forum shopping.
the states
states do,
discouraging forum
shopping. And
Andforum
forumshopping
shoppingisisthe
theonly
onlypossible
possible
explanation
for plaintiff’s
plaintiff’s filing
explanation for
filingofofthis
thisNew
NewYork
Yorkcase
caseininthe
theState
State of
ofNew
NewJersey.
Jersey.
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CONCLUSION
CONCLUSION
For the
request that
that the
the Court dismiss the
the foregoing
foregoing reasons,
reasons, the Associate Defendants
Defendants request

claims of
of the
the plaintiff.
plaintiff.

HOFFMAN, POLLAND & FURMAN, PLLC

By:
By: ___________/s/
___________/s/
Ronald D. Coleman (RC 3875)
nd
220
East42
42nd
Street
- Suite
220 East
Street
– Suite
435
435
New York, NY 10017
10017
(212) 338-0700

Dated: December
December 3, 2007

12
12

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=3e9f2e98-83b2-4820-ad34-6c60e1dfe867

EXHIBIT A

EXHIBIT A

BRAGAR WEXLER & EAGEL, RC
ATTORNEYS AT LAW

ONE GATEWAY CENTER. SUITE 2600

NEWARK, NJ 07102

(973) 471-4010

FAX (973) 47l-464e

RONALD D. COLEMAN
COLEMAN@BRAGARWEXLER.COM

October 19,2006

THIRD AVENUE, SUITE 3040
NEW YORK, NY 10022
(212)

308-5858

FAX (212) 486-0462

BY FACSIMILE

RESPOND TO NEW YORK

Hon. Madeline Cox Arleo, U.S.MJ.
United States District Court
District of New Jersey
Martin Luther King, Jr. U.S. Courthouse
50 Walnut Street - Room 2060
Newark, NJ 07102

Re:Mazzone v. Grant Wilfley Casting
Civil Action No, 05-2267 (SDW-MCA)
Dear Judge Arleo:

This office represents the individual defendants Reba Massey, Jennifer Sabel and
Ross Ryman in this action. We write in response to the letter from plaintiff's counsel, Mr.
Salisbury, of today, requesting yet another extension of time for discovery. We write to
Document hosted at
firmly object to the suggestion that this casehttp://www.jdsupra.com/post/documentViewer.aspx?fid=3e9f2e98-83b2-4820-ad34-6c60e1dfe867
be prolonged again.

Initially, we must object to the statement by plaintiff that her request is made "[i]n
accordance with a tacit agreement among counsel who participated in Plaintiff's
deposition [that] the parties were going to finish taking her testimony before Plaintiff
began taking her own depositions." This formuj^tiop, to gtyp p^tff every benefit of the
doubt, places more than a slightly excess amount of weight on the w0r$ "t^qt" We,say
this because, fraiikly, there was no agreement; no understanding; no arrangement; no
quid pro quo - not with this office, not with our clients.

It is entirely possible that plaintiff's counsel discussed this topic with any number
of the multiplicity of parties his client has sued here, and that he assumed those with
whom he spoke held proxies for the rest of us. This assumption is not justified. Our
clients did not agree to such an arrangement, and there is no reason they would have.

BRAGAR WEXLER & EAGEL, P.C.
Hon. Madeline Cox Arleo, U.S.MJ.
October 19,2006

Page2of2
Unlike the corporate defendants in this case, equipped with legal budgets, inhouse counsel and the representation of some of ire top law firms in the country, the
financial and emotional burden for Mr. Ryman, Ms. Massey and Ms. Sabel of being
defendants in a federal lawsuit in a distant state is terrific. They are simply three young
people, in their 20/s/ two of whom make a meager living as actors and one of whom
works for the defendant Grant Willey casting agency. They cannot afford to litigate;
they cannot afford to lose; they cannot afford to win.
Plaintiff writes that the denial of her request would be "grossly unfair" and would
prejudice" her case. The source of her moral offense is hard to fathom. Any prejudice
here is the result of plaintiff's own lassitude. This case was filed in July of 2005. Plaintiff
has had well over a year to notice our clients' depositions or to ask us explicitly, in
writing or orally, if some special arrangement were possible. Alternatively the deadline
for discovery has been changed once already; at that time, if plaintiff desired to ask the
Cout for the slow-motion "half track" discovery schedule she suggests, the opportunity
to debate the merits of such an illogical and wasteful process was the previous
scheduling conference. There and then plaintiff could have raised the issue, shown cause
for proceeding so inefficiently, and if the Court, over our objection, had agreed to it, it
could have been incorporated into a scheduling order which itself would have been
subject to imely appeal. This did not happen.
//

In sum, we urge the Court that (1) there was no agreement, tacit or otherwise, to
delay discovery involving defendants Sabel, Massey and Ryman; (2) there is no rationale
Document hosted
in plaintiff's letter that could constitute cause for a one-side-at-a-time discovery process
in at
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a simple case where discovery has already stretched over 15 months; and (3) plaintiff's
time to make this request has long elapsed and the effect of any prejudice has long passed
over to defendants' side. For these reasons we could not stipulate to a further
prolongation of this litigation. We urge the Court not to reward plaintif for her own
dilatory approach to prosecution of her claims and in the alternative, to the extent further
delay is authorized, not to reopen discovery as to defendants Sabel, Massey and Ryman.
Respectfully submitted,
^

Ronald D. Coleman
cc:

All Counsel (email)

