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	MILDRED SPIRES, as next of kin and Administrator of the Estate of JOSEPH SPIRES, deceased plaintiff; THERESA A. ADAMS as Administrator of the Estate of LEON E. ADAMS, deceased plaintiff, individually and on behalf of all others similarly situated,
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PLAINTIFFS' MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION FOR LEAVE TO AMEND AND JOIN AN ADDITIONAL PLAINTIFF
 
COMES NOW, plaintiffs, by their attorneys and pursuant to Fed. R. Civ. P. 15 and 20, respectfully submit the following Memorandum of Law in support of their Motion for Leave to Amend Complaint and Join an Additional Plaintiff. 

I. Introduction
 
Defendant has filed a motion to dismiss asking the court to find that HCA should be exempt from liability from all damages that arise from the system that it has developed.  It argues that it cannot be held liable under consumer protection laws because plaintiffs’ case is a medical malpractice-negligence case.  It argues that it cannot be held liable under negligence because it does not owe a duty to people who are affected by the system it develops and because there is a corporate veil that cannot be pierced.  It argues that no person would have standing to ask the court to prevent them from engaging in the acts that harm plaintiffs because it is not certain that anyone would have to go to a hospital.  In short, the defendant has asked the court to give it a free pass to implement a system that is not designed with the medical care of patients in mind, but solely the profits of the defendant, that has harmful effects on patients and will likely continue to harm patients.  Such a result should not obtain.  It is a matter of common sense that any person or entity is responsible for what he, she, or it does. 

 
As a result plaintiffs move the court to amend their complaint to address the arguments that defendant has risen in its motion to dismiss.  As will be argued below, joinder of Mrs. Nolan is proper, this motion to amend is timely, defendant will not be prejudiced, and it will not be futile to grant plaintiffs’ motion.
II. Argument and Authorities

A. Plaintiffs Should Be Allowed To Amend Complaint Pursuant to Fed. R. Civ. Pro. 15
Fed. R. Civ. P. 15(a) states that a “party may amend the party’s pleading only by leave of court or by written consent of the adverse party; and leave shall be freely given when justice so requires.”  In Foman v. Davis, 371 U.S. 178, 182 (1962), the Supreme Court listed factors that the district court should consider in deciding whether to grant leave to amend: 

Rule 15 (a) declares that leave to amend “shall be freely given when justice so requires”; this mandate is to be heeded…. In the absence of any apparent or declared reason – such as undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments previously allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, futility of amendment, etc. – the leave sought should, as the rules require, be “freely given.” 
In accordance to Foman, the Tenth Circuit consistently has stressed that Rule 15(a) is to be applied liberally.  Calderon v. Kansas Dept. of Social and Rehabilitation Services, 181 F.3d 1180, 1186 (10th Cir. 1999).  
 
1.
Defendant Would Not Suffer Prejudice 

Defendant would suffer no prejudice from the filing of the Second Amended Complaint.  As one court has explained, “to show prejudice the party opposing the amendment of a complaint ‘must show that it was unfairly disadvantaged or deprived of the opportunity to present facts or evidence which it would have offered had the ... amendments been timely.’”  Lundy v. Adamar of New Jersey, Inc., 34 F.3d 1173, 1189 n.22 (3d Cir. 1994).  Additionally, the party opposing amendment bears the burden of showing prejudice.  Phelps v. Hamilton, 166 F.R.D. 489, 491 (D.Kan. 1996). 

HCA cannot demonstrate any prejudice, because it will have ample time to prepare its case in response to the Second Amended Complaint.  Additionally, no deadlines have been set to file an amended complaint.  
 
2. 
There Is No Undue Delay or Bad Faith 
There is no undue delay or bad faith in this case.  As stated previously, there is no deadline set to amend the complaint.  Moreover, as plaintiffs stated, this amended is intended in part to address many of the arguments designed to rob the plaintiffs of their day in court and provide HCA with some ill conceived immunity.  Thus, the plaintiffs should be allowed to amend their complaint. 
3. Amendment is Not Futile

 
In its Motion to Dismiss (and arguments raised for the first time in defendant’s reply such as puffing), defendant stretched several arguments and asked the court to interpret Plaintiffs’ Complaint against the spirit of law.  In an abundance of caution, plaintiffs’ amended complaint addresses several arguments raised by defendant’s motion.  First, plaintiffs’ clarify that their case is not sound in medical negligence as they clarify their allegations to specifically allege that no medical personnel are involved in any staffing decisions and that staffing decisions are made wholly on the basis of the defendant’s anticipated profit by non-doctors and non-nurses.  
 
Additionally, contrary to what the defendant argues, the only question is not “do the alleged staffing policies of HCA meet the standard of care?”  In regards to consumer protection violations, the questions that the jury must answer are whether the defendant’s practice of material representations, omissions, acts or practices are likely to harm consumers acting reasonably under the circumstances and (2) whether the material representation, omission, act or practice "involves information that is important to consumers and, hence, likely to affect their choice of, or conduct . . ." In re Cliffdale Assocs., Inc., 103 F.T.C. 110, 164 (1984). Id. at 164-65; Novartis Corp. v. FTC, 223 F.3d 783, 786 (D.C.Cir.2000).  


 
A simple comparison distinguishes defendant’s arguments from plaintiffs’ allegations: 
If a plaintiff alleges that a medical provider
 made a mistake in staffing in using its medical judgment (based on what a medical provider [doctor, nurse] felt was best at the time utilizing medical considerations) such a case is sound under medical malpractice.  
That is not this case.

However, on the other hand where staffing is intentionally kept low levels at all of its facilities based solely on the financial interests of a company…plus staffing decisions are made by non-nurses and non-doctors, and the decisions do not involve any medical judgment, such allegations are ripe for deceptive practices and other theories.  
This is this case.

 
Defendant cannot argue, with a straight face, that it is not deceptive to represent to the public that their facilities will be adequately staffed, when it knows that the hospitals wont be properly staffed and that failure to staff was in no way related to the medical conditions of patients. (See Doc. 33 at 27).  What consumer would not want to know this information? None.  Indeed, as plaintiffs argue in their Response to Defendant’s Motion to Dismiss, 
The [F.T.C] has historically presumed materiality for certain categories of claims: (1) all express claims, (2) intentional implied claims and (3) claims that “significantly involve health, safety, or other areas with which the reasonable consumer would be concerned,” including a claim that “concerns the purpose, safety, efficacy, or cost of the product or service,” its “durability, performance, warranties or quality” or “a finding by another agency regarding the product.


Novartis Corp. v. F.T.C., 223 F.3d 783, 786 (C.A.D.C. 2000).  
 
Moreover, plaintiffs have added specific allegations to their Consumer Protection Claim,
 supplemented specific allegations regarding unjust enrichment, and clarified allegations regarding the corporate veil issue.
 
 
B. Plaintiffs Should Be Allowed To Add Parties Under Fed. R. Civ. Pro.  20
 
This Court may join additional plaintiffs to this action.  Rule 20(a) of the Federal Rules

of Civil Procedure provides:

All persons may join in one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the sane transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action.
 
It is clear that federal policy favors joinder.  The courts also construe Rule 20 broadly and “joinder of claims, parties, and remedies is strongly encouraged.”  Biglow v. Boeing Co., 201 F.R.D. 519, 520 (D.Kan. 2001).  The purpose of Rule 20(a) is “to promote trial convenience and expedite the final determination of disputes, thereby preventing multiple lawsuits.”  DIRECTV, Inc. v. Barrett, 220 F.R.D. 630, 631 (D.Kan. 2004).  “Under the Rules, the impulse is toward entertaining the broadest possible scope of action consistent with fairness to the parties; joinder of claims, parties and remedies is strongly encouraged.”  United Mine Workers of America v. Gibbs, 383 U.S. 715, 724 (1966). 



1. 
Same Transaction and Occurrence

 
Mrs. Nolan should be added as plaintiffs because they are asserting claims arising out of the same transaction or occurrence as alleged in the Second Amended Class Action Complaint. “Transaction” is a word of flexible meaning. It may comprehend a series of many occurrences, depending not so much upon the immediateness of their connection as upon their logical relationship." Mosley v. Gen. Motors Corp., 497 F.2d 1330, 1333 (8th Cir.1974) (citation and internal quotation marks omitted).  As Kansas courts have held:
[L]anguage in a number of decisions suggests that the courts are inclined to find that claims arise out of the same transaction or occurrence when the likelihood of overlapping proof and duplication in testimony indicates that separate trials would result in delay, inconvenience, and added expense to the parties and to the court.

DIRECTV, Inc. v. Barrett, 220 F.R.D. 630, 631-632 (D.Kan. 2004).
 
Application of case law favors the joinder of Mrs. Nolan.  There will be overlapping proof regarding the defendant’s pattern and practice of failing to properly address complaints of understaffing.  Additionally, there would be proof in the instant case and one brought separately by Mrs. Nolan regarding the issue of whether HCA directed a deceptive practice, implemented PLUS throughout all hospitals, evidence of the defendant’s policies, procedures, and training regarding the PLUS system.  Moreover, by not joining Mrs. Nolan, the parties will engage in duplicative discovery, motions, and such a procedure would be inapposite of judicial economy.  Thus, since this case was filed as a class action combined with the facts that Mrs. Nolan would fall under the proffered class along with the broad interpretation of Rule 20, the Court should find that the facts surrounding Mrs. Nolan’s allegations arise out of the same transaction or occurrence.
2.
Common Issue of Fact and Law

 
Adding Mrs. Nolan as additional plaintiffs is also proper because their allegations involve the same issues of law or fact - namely, whether the defendant PLUS system caused the injuries that Mrs. Nolan suffered. See DIRECTV, Inc. v. Hosey, 289 F.Supp.2d 1259, 1262 (D.Kan. 2003) (recognizing common questions of law as required by Rule 20(a)).

III.  
Conclusion
 
For the reasons set forth above plaintiffs respectfully requests that the Court grant the plaintiffs’ motion to amend and add a party.

DATED:  July 6, 2006




Respectfully submitted,

s/Lawrence W. Williamson, Jr.


Lawrence W. Williamson, Jr. #21282
Uzo L. Ohaebosim 

#20983

Shores, Williamson and Ohaebosim, LLC

1400 Epic Center,

301 N. Main Street

Wichita, Kansas  67202-4814

Telephone: (316) 261-5400

Facsimile:  (316) 261-5404

Attorneys for plaintiffs and Class TC  \f 
CERTIFICATE OF SERVICE

I hereby certify that on Thursday, July 06, 2006, I electronically filed the foregoing with the clerk of the court by using the CM/ECF system which will send notice of electronic filing to the following:

John H. Gibson     

jgibson@gh-wichita.com 
Mark R. Maloney     

mmaloney@gh-wichita.com 
G. Andrew Marino    

amarino@gh-wichita.com 
Anthony M. Singer   

asinger@gh-wichita.com
Charles H. Moody, Jr.
     
cmoody@rodolftodd.com, mjohnston@rodolftodd.com  
Stephen J Rodolf     
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� Defendant in its reply stays clear away from plaintiffs’ argument that HCA is not a medical provider and with good cause as it cannot argue in good faith that it is a medical provider, thus, the cases cited by plaintiffs stand uncontroverted.  Defendant makes a passing reference to two Louisiana cases that are not on point as the cases dealt with the Louisiana Code.  Reviewing the definitions set forth by Kansas statutes, make it clear that HCA is not a health care provider or hospital.  See K.S.A. § 40-3401 (f) and K.S.A. 65-425.  Moreover, there can be no medical malpractice because there is no physician-patient relationship between the plaintiffs and defendant.  Defendant acknowledges this fact.





� Defendant argues that Finstad stood for the proposition that reliance is required under the K.C.P.A.  First plaintiffs stand behind the plain language of the statute that states that reliance is not necessary.  Finstad stands for the proposition that there are two considerations that a trier of fact must consider, (1) was the defendant engaged in a deceptive practice and (2) whether the plaintiff was injured by the deceptive practice. Finstad v. Washburn Univ. of Topeka, 252 Kan. 465, 845 P.2d 685 (1993).  The plaintiffs in Finstad argued that "all they need to show for recovery is that they are consumers who are engaged in a consumer transaction with defendant and that defendant committed a deceptive act or practice under the Act." Id at 689.  The court rejected this argument and stated that the plaintiff must merely show a casual connection between the deceptive practice and plaintiffs’ injuries.  This is accomplished by showing that the defendant is engaged in a deceptive practice and the deceptive practice was the cause of the injury.   


� As stated previously, plaintiffs have added certain allegations in an abundance of caution.  However, plaintiffs stand behind their proposition that the defendant is responsible for its own acts.





PAGE  
-1-
PLAINTIFFS' MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION FOR LEAVE TO AMEND AND JOIN AN ADDITIONAL PLAINTIFF


