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Recent IRS Guidance on Automatic Enrollment,
Contribution of Unused Paid Time Off, Model 402(f)
Tax Notices and Waiver of 2009 Required Minimum
Distributions
Following up on President Obama’s announcement of new initiatives to encourage
American workers to save for retirement, the Internal Revenue Service (“IRS”)
published several rulings and notices to advance such goals.
This client advisory will summarize
this IRS guidance and the recent IRS
notice on the waiver of 2009 required
minimum distributions.

Automatic Enrollment
Arrangements
The Pension Protection Act of 2006
amended the Internal Revenue Code
to facilitate automatic enrollment
arrangements which permit employers to automatically enroll employees
who fail to make an affirmative election to contribute to a salary deferral
retirement plan, including 401(k),
403(b) and governmental 457(b)
plans. These provisions included the
creation of:
QQ A basic automatic enrollment arrangement (“ACA”) in which an employee is automatically enrolled in a
salary deferral plan and treated as
having made an election to have a
specified percentage contributed to
the plan unless the participant affirmatively elects not to participant or
contribute at a different level;
QQ An eligible automatic contribution
arrangement (“EACA”) whereby an
employee may opt out of the automatic enrollment and withdraw
automatic contributions within 90
days of the first automatic contribution without penalty; and

A qualified automatic contribution arrangement (“QACA”) which
provides a safe harbor plan design
that exempts plans from certain
nondiscrimination testing.
The IRS issued Notice 2009-65 which
provides two sample plan amendments for adding an automatic enrollment feature to a plan: one for an
ACA and the other for an EACA. These
amendments may be adopted by
employers as late as the end of the
plan year in which the amendment
is to be effective, but proper notice
describing the features of the plan
must be provided to employees within
a reasonable period of time (generally
at least 30 days) before the amendment can be effective.
The IRS also issued Revenue Ruling
2009-30 which includes examples of
how increases in the automatic deferral rates can be structured without
running afoul of the uniform default
deferral rate requirements applicable
to EACAs and QACAs.
QQ

Contributions of Unused Paid
Time Off
Revenue Ruling 2009-31 and Revenue Ruling 2009-32 address circumstances under which a plan may
be designed to permit participants
to contribute the value of accrued

but unused paid time off (“PTO”) to a
qualified defined contribution plan,
either on an annual basis or at termination of employment. Both the
annual contribution and the contribution at termination of employment
may be designed either in the form of
an employer nonelective contribution
by requiring the contribution of the
unused PTO or as an employee elective
deferral by allowing the employee to
elect to defer the value of any unused
PTO to a 401(k) plan. The IRS noted
that a plan allowing for contributions
of unused PTO will not likely satisfy
a Section 401(a)(4) designed-based
safe harbor because the amounts contributed for each participant will vary
based on the participant’s unused
PTO. Thus, nondiscrimination testing
based on contributions made for individual participants will be required. In
addition, the Rulings provide that contributions, when combined with other
annual additions for the year, cannot
exceed the Section 415(c) limits, and,
if considered an elective deferral, the
Section 402(g) limits.
While these Rulings offer valuable
guidance for employers wishing to
implement a method for employees to
contribute unused PTO to a retirement
plan, a few issues remain. The guidance does not specifically address
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whether PTO contributions would be
subject to FICA taxes. Employer nonelective contributions are exempt
from FICA taxes, but cash in lieu of
vacation pay is not. The Rulings also
do not state whether such contributions can be made to a 403(b) taxdeferred annuity plan. Further, the
Rulings only address federal income
tax laws and do not provide any guidance with respect to state payment
of wage laws. Plan sponsors should
review these state laws and consider
the impact of nondiscrimination testing prior to determining whether participants can contribute unused PTO
to a retirement plan.

Model 402(f) Tax Notices
The IRS issued two new safe harbor
tax notices that plan sponsors may
provide to participants to explain
their rollover options and tax treatment when receiving a distribution
of plan benefits. The new notices satisfy the requirements of Internal Revenue Code Section 402(f) for notifying
plan participants of rollover options
and tax treatment for such benefits
and have been expanded to reflect
changes in the law, including rollovers
to Roth IRAs, rollovers by non-spouse
beneficiaries to inherited IRAs, and
the waiver of the 10% early distribution penalty for qualified reservists
distributions. One safe harbor notice
applies to eligible rollover distributions from a designated Roth account
and the other safe harbor explanation
applies to distributions of traditional
(non Roth) contributions.
Although these new model 402(f)
notices are deemed to satisfy the Section 402(f) requirements, plan administrators may customize the safe
harbor explanation by omitting certain
information that does not apply to the
plan. Plans may immediately use the
new model notices or may continue
to use the prior model notice through
December 31, 2009. Beginning January 1, 2010, only the new model
notices will satisfy Section 402(f).
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Waiver of 2009 Required
Minimum Distribution
Generally, participants in qualified
retirement plans, Section 403(b)
tax-deferred annuity plans and governmental Section 457(b) plans are
required to begin receiving annual
required
minimum
distributions
(“RMD”) of their plan benefits when
they reach age 70-1/2 or retire, if
later. RMDs may not be rolled over, in
a direct or indirect rollover, to an IRA
or other eligible retirement plan and
are not subject to the mandatory 20%
withholding rules.
To address participant concerns
that the required minimum distributions would force older participants to
withdraw funds from their defined contribution account in a declining market, the Worker, Retiree and Employer
Recovery Act of 2008 (“WRERA”),
which was signed by President Bush
in December 2008, waived the 2009
RMD requirements for all defined contribution plans. In this regard, RMDs
for the 2009 calendar year that would
normally be distributed to participants by December 31, 2009 are not
required to be distributed. Likewise,
if a participant’s initial RMD is for the
2009 calendar year, the distribution
that would normally be distributed
by April 1, 2010 is not required to be
distributed. However, initial RMDs for
the 2008 calendar year, which were
required to be distributed by April 1,
2009 are not waived and must be distributed by April 1, 2009.
In addition, WRERA permits plans to
allow participants and beneficiaries to
make direct rollovers of 2009 RMDs to
IRAs or other eligible retirement plans.
These amounts are not subject to the
Section 402(f) notice requirements and
are not subject to the mandatory 20%
withholding rules. If a plan does not permit participants or beneficiaries to make
a direct rollover of 2009 RMDs, such
individuals will be able to indirectly roll
over the portion that would have been
considered a 2009 RMD within 60 days
after receipt of the payment.

Notice 2009-82, recently issued
by the IRS, provides the following
guidance:
QQ Plan sponsors must decide by
November 30, 2009 how to treat
2009 RMDs by choosing among the
following three options:
 Cease 2009 RMDs unless the
participant or beneficiary affirmatively elects to receive the
2009 RMD;
 Distribute 2009 RMDs unless
the participant or beneficiary affirmatively elects not to receive
the 2009 RMD; or
 Distribute 2009 RMDs without regard to the WRERA waiver
and without giving participants
or beneficiaries the election to
receive or not receive the 2009
RMD.
QQ Plan sponsors must decide by
November 30, 2009 whether or not
to allow direct rollovers of 2009
RMDs.
QQ Plan documents must be amended
to reflect the plan sponsor’s decisions by the last day of the first
plan year beginning on or after
January 1, 2011 (January 1, 2012 for
governmental plans). The Notice
includes two sample plan amendments that may be used by plan
sponsors to amend their plans.
Plans that incorporate Section
401(a)(9) provisions by reference
may automatically provide for the
2009 waiver and will need to be
amended depending on the plan
sponsor’s decisions.
QQ To assist participants and beneficiaries who have already received
2009 RMDs but did not know that
these distributions could be rolled
over into an IRA or other eligible
retirement plan, the Notice extends 60-day rollover period until
November 30, 2009. The Notice
provides that the 2009 RMD may
be rolled back into the original
distributing plan if permitted by
such plan. Although not required
by WRERA or the Notice, plan spon-
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sors may wish to notify participants
and beneficiaries who previously
received 2009 RMDs that these
distributions may be rolled over by
November 30, 2009.
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Plan sponsors need to act promptly
to determine how the 2009 RMDs
will be treated and to provide participants and beneficiaries with their
options regarding 2009 RMDs. Any
2009 RMD that is not waived must be
made by December 31, 2009.

The EAPD Benefits and Compensation attorneys can assist plan sponsors
and administrators on how the recent
IRS guidance may apply to their plans,
advise sponsors and administrators on
what choices are best for their plans
and prepare the appropriate plan
amendments and participant communications to document such decisions.

This advisory is for guidance only and is not intended to be a substitute for specific legal advice. If you would like further
information, please contact the Edwards Angell Palmer & Dodge LLP attorney responsible for your affairs or any member of
the Tax, Benefits and Compensation department.
John H. Reid III, Partner
Lori A. Basilico, Partner
Benjamin Ferrucci, Partner

860.541.7721
401.276.6475
617.239.0862

jreid@eapdlaw.com
lbasilico@eapdlaw.com
bferrucci@eapdlaw.com

This advisory is published by Edwards Angell Palmer & Dodge for the benefit of clients, friends and fellow professionals on matters of interest.
The information contained herein is not to be construed as legal advice or opinion. We provide such advice or opinion only after being engaged
to do so with respect to particular facts and circumstances. The Firm is not authorized under the U.K. Financial Services and Markets Act 2000
to offer UK investment services to clients. In certain circumstances, as members of the U.K. Law Society, we are able to provide these investment
services if they are an incidental part of the professional services we have been engaged to provide.
Please note that your contact details, which may have been used to provide this bulletin to you, will be used for communications with you only.
If you would prefer to discontinue receiving information from the Firm, or wish that we not contact you for any purpose other than to receive
future issues of this bulletin, please contact us at contactus@eapdlaw.com.
© 2009 Edwards Angell Palmer & Dodge LLP a Delaware limited liability partnership including professional corporations and Edwards Angell
Palmer & Dodge UK LLP a limited liability partnership registered in England (registered number OC333092) and regulated by the Solicitors
Regulation Authority.
Disclosure required under U.S. Circular 230: Edwards Angell Palmer & Dodge LLP informs you that any tax advice contained in this communication, including any attachments, was not intended or written to be used, and cannot be used, for the purpose of avoiding federal tax related
penalties, or promoting, marketing or recommending to another party any transaction or matter addressed herein.
ATTORNEY ADVERTISING: This publication may be considered “advertising material” under the rules of professional conduct governing attorneys in some states. The hiring of an attorney is an important decision that should not be based solely on advertisements. Prior results do not
guarantee similar outcomes.

eapdlaw.com

